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OPINIONS 


or 
HON. HARRY M. DAUGHERTY, OF OHIO. 
APPOINTED MARCH 4, 1921. 


STEAMSHIP CHINA—COASTWISE TRADE. 


The steamship China can not engage in the carriage of passengers 
coustwise except as she may be authorized by permit from the 
Shipping Board to carry them between Hawali and the Pacific 
Coast up to February 1, 1922. 


DEPARTMENT OF JUSTICE, 
July 11, 1921. 

Sir: This will acknowledge receipt of your request for 
my opinion as to whether the steamship China is pro- 
hibited by either the Shipping Act of 1916, as amended, or 
the Merchant Marine Act of June 5, 1920, from carrying 
passengers in the coastwise trade between the ports of 
Honolulu and San Francisco. | 

The facts are that the steamship China belongs to the 
China Mail Steamship Co. (Ltd.), an American corpora- 
tion organized under the laws of the State of California, 
whose president and managing directors are citizens of the 

United States, 50 per cent but less than 75 per cent of the 
interest in said corporation being owned by citizens of the 
United States. The steamship, though foreign built, has 
been engaged in carrying passengers in the coastwise trade 
under authority of a special Act of Congress passed June 
7, 1898 (30 Stat. 432), admitting her to American registry. 

By the terms of section 37 of the Merchant Marine Act 
(41 Stat. 1008), it is provided that the definition of “ citi- 
zen of the United States ” when used in that Act shall have 
the meaning assigned to it by section 2 of the Shipping Act 
of 1916 (39 Stat. 729), which, as amended by section 38 of 
the said Act of June 5, 1920, provides: 

“(a) That within the meaning of this Act no corpora- 
tion, partnership, or association shall be deemed a citizen 
of the United States unless the controlling interest therein 
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is owned by citizens of the United States, and, in the 
case of a corporation, unless its president and managing 
directors are citizens of the United States and the corpora- 
tion itself is organized under the laws of the United States 
or of a State, Territory, or District, or possession thereof, 
but in the case of a corporation, association, or partner- 
ship operating any vessel in the coastwise trade the amount 
of interest required to be owned by citizens of the United 
States shall be seventy-five per centum” (41 Stat. 1008). 
Section 22 of the Merchant Marine Act is as follows: 
“That the Act entitled ‘An Act giving the United States 
Shipping Board power to suspend present provisions of 
law and permit vessels of foreign registry and foreign- 
built vessels admitted to American registry under the Act 
of August 18, 1914, to engage in the coastwise trade during 
the present war and for a period of one hundred and 
twenty days thereafter, except the coastwise trade with 
Alaska,’ approved October 6, 1917, is hereby repealed: 
Provided, That all foreign-built vessels admitted to Amer- 
ican registry, owned on February 1, 1920, by persons citi- 
zens of the United States, and all foreign-built vessels 
owned by the United States at the time of the enactment 
of this Act, when sold and owned by persons citizens of 
the United States, may engage in the coastwise trade so 
long as they continue in such ownership, subject to the 
rules and regulations of such trade: Provided, That the 
board is authorized to issue permits for the carrying of 
passengers in foreign ships if it deems it necessary so to 
do, operating between the Territory of Hawaii and the 
Pacific Coast up to February 1, 1922” (41 Stat. 997). 

It is my opinion that by virtue of this section and the 
sections above quoted, no foreign-built vessel owned on 
February 1, 1920, by an American corporation may en- 
gage in the coastwise trade unless the amount of interest 
owned therein by citizens of the United States shall be 75 
per cent or over, except as the Shipping Board may au- 
thorize up to February 1, 1922. From the language of 
this section I do not believe that Congress intended to limit 
the application of its first proviso to vessels which may 
have been admitted to the coastwise trade under the Act 
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of October 6, 1917. The latter Act authorized the Ship- 
ping Board in its discretion to suspend existing provisions 
of law and to permit vessels of foreign registry and for- 
eign-built vessels admitted to American registry under the 
Act of August 18, 1914, to engage in the coastwise trade 
of the United States, except with Alaska and between 
Alaskan ports. The proviso specifies that all foreign- 
built vessels admitted to American registry owned on 
February‘ 1, 1920, by persons citizens of the United States 
“may engage in the coastwise trade so long as they con- 
tinue in such ownership,” and by implication prohibits the 
engaging in such trade by all others. My convictions in 
this respect are confirmed by the history of this proviso, 
which originally read: 

“That all foreign-built vessels admitted to the coastwise 
trade under such Act for the full period covered by the 
Act and which are wholly owned by persons who are citi- 
zens of the United States * * *.” 

In the Senate the bill was amended to read as adopted: 

“That all foreign-built vessels admitted to American 
registry, owned on February 1, 1920, by persons citizens of 
the United States, * * *.” 
thus specifically enlarging its provisions to apply not only 
to vessels admitted to the coastwise trade by the Act of 
October 6, 1917, but to all vessels admitted to American 
registry owned by citizens of the United States on the 
given date. (See Congressional Record for May 11, 1920, 
v. 59, pt. 7, p. 6864.) 

Furthermore, such interpretation is more consistent with 
the purposes of the Merchant Marine Act, one of which 
was obviously to restrict the coastwise trade as far as pos- 
sible to vessels American built and American owned. 

My conclusion is, therefore, that the steamship China 
can not engage in the carriage of passengers coastwise ex- 
cept as she may be authorized by permit from the Shipping 
Board to carry them between Hawaii and the Pacific Coast 
up to February 1, 1922. 

Respectfully, 
HARRY M. DAUGHERTY. 

To the Secrerary oF CoMMERCE. 
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PHILIPPINE ISLANDS—ISSUANCE OF CERTIFICATES OF 
INDEBTEDNESS. 


The proposed issue by the Philippine Government of $10,000.000 of 
certificates of indebtedness, for the purpose of maintaining the 
parity between the gold standard and the silver currency, being 
authorized by section 6 of the Act of Congress of March 2, 1903, 
as amended by the Act of July 21, 1921, and by Act No. 2939 of 
the Philippine Legislature of January 28, 1921, amending Act 
No. 2776 of May 16, 1918, said certificates, if and when issued in 
the form and under the conditions herein stated, will ‘be the valid 
obligations of the Government of the Philippine Islands. 


DEPARTMENT OF JUSTICE, 
July 27, 1921. 
’ Srr: I have the honor to acknowledge receipt of your 
letter of July 25 asking my opinion as to the validity of 
a proposed issue, by the Government of the Philippine 
Islands, of $10,000,000, 4 per cent certificates of indebted- 
ness to be dated August 1, 1921, payable August 1, 1922. 

The general subject of the power of the Government of 
the Philippine Islands :to issue certificates of indebted- 
ness of this character and in this manner was so fully 
considered in the opinion of my predecessor, Mr. Palmer, 
of April 9, 1919, 31 Op. 426 (see also 32 Op. 264), as to 
make it unnecessary at this time to go into the matter at 
length. 

It is sufficient to say that by section 6 of the Act of Con- 
gress approved March 2, 1903, c. 980, 32 Stat. 952, 953, in 
order to maintain the parity between the gold standard 
of value established by that Act and the silver and other 
money lawfully circulating in the Philippine Islands, the 
Government of the Phihppine Islands was authorized to 
issue temporary certificates of indebtedness, bearing in- 
terest at a rate not to exceed 4 per cent per annum, pay- 
able at periods of three months or more, but not later than 
one year from the date of issue, in denominations of $25, 
or 50 pesos, or some multiple of such sum. redeemable 
in gold coin of the United States. or in lawful money of 
the Philippine Islands. according to the terms of issue 
prescribed by the government of said islands. 
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Subsequently, in order to carry out the provisions of the 
Act of March 2, 1903, c. 980, the Philippine Legislature 
passed Act No. 2939, approved January 28, 1921, amend- 
ing the prior Act No. 2776, approved May 16, 1918, by 
which a “currency reserve fund” was established for the 
purpose of creating exchange between this country and 
the Philippine Islands, to be bought or sold in order to 
maintain the parity between the gold standard and the 
silver currency. Section 1624 of said Act provided that 
this “currency reserve fund” should be maintained, inter 
alia, by the proceeds of the sale of certificates of indebted- 
ness, and that, when necessary to increase the currency 
reserve fund in the United States, the Governor General, 
with the consent of the presiding officers of both houses 
of the legislature, might order temporary certificates of 
indebtedness to be issued and sold under the provisions of 
section 6 of the Act of March 2, 1903, c. 980, the proceeds 
of such sales to become a portion of the “currency re- 
serve fund” and to be used exclusively for the purposes 
of such fund. . 

The power of the Philippine Legislature to pass this 
Act of January 28, 1921, was, in effect, sustained in the 
opinion of the Attorney General of April 9, 1919, referred 
to above. 

By section 6 of the Act of March 2, 1903, c. 980, a 
maximum limitation of $10,000,000 or 20,000,000 pesos, 
was set upon the amount of the certidicates of indebted- 
ness outstanding at any one time. Owing, however, to 
the fall in the value of foreign silver, and the consequent 
burden placed upon the currency reserve fund in main- 
taining the parity between the gold standard and the silver 
currency, Congress, on July 21, 1921, extended this maxi- 
mum limitation by authorizing an additional amount of 
temporary certificates of indebtedness in the maximum 
sum of $10,000,000, and the issue now under consideration 
is for the purpose of taking up this additional allowance 
made by Congress. 

It is stated by you, and, I, therefore, assume that in 
fact it is necessary to increase the currency reserve fun 


in the United States, and that the Governor General of 
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the Philippine Islands, with the consent of the presiding 
officers of both houses of its legislature, has ordered 
$10,000,000 temporary certificates of indebtedness issued 
within the conditions of section 6 of the Act of Congress 
of March 2, 1903, c. 980, as amended by the Act of July 
21, 1921. 

The general authority, therefore, of the Philippine Gov- 
ernment to issue the certificates of indebtedness referred 
to by you is entirely clear. 

As to the form of said certificates, you inclose a copy 
of one of them as it is proposed to issue it, from which 
it appears that the certificates are to be in the amount of 
$10,000, dated August 1, 1921, payable August 1, 1922, 
with interest from the date thereof at the rate of 4 per 
cent per annum, payable quarterly upon presentation and 
surrender of the interest coupons annexed as they severally 
mature, principal and interest payable at the Treasury of 
the United States in gold coin of the United States of the 
present standard value. 

These stipulations in the proposed certificates of in- 
debtedness comply with the requisites prescribed by sec- 
tion 6 of the Act of March 2, 1903, c. 980, and, I, therefore, 
advise you that the certificates of indebtedness referred to 
in your letter, if and when issued in the form and under 
the conditions referred to above, will be the valid obliga- 
tions of the Government of the Philippine Islands. 

Respectfully, 
HARRY M. DAUGHERTY. 


To the SECRETARY OF War. 


PHILIPPINE ISLANDS—LEGALITY OF BOND ISSUE. 


The proposed issue, by the Government of the Philippine Islands, of 
$10,000,000 public improvement bonds, being authorized by Act 
No. 2940 of the Philippine Legislature of February 5, 1921, and 
not being in excess of the limit of indebtedness fixed by Congress, 
gsnid bonds, if and when issued in the form submitted, will con- 
stitute the valid and binding obligations of the Government of 
the Philippine Islands, 
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DEPARTMENT OF JUSTICE, 
August 11, 1921. 


Sir: I have the honor to acknowledge receipt of your 
letter of July 25, requesting my opinion as to the legality 
of a proposed issue, by the Government of the Philippine 
Islands, of $10,000,000 public improvement 5} per cent 
bonds to be dated August 1, 1921, and payable August 
1, 1941. 

Section 11 of the Organic Act of the Philippine Islands 
of August 29, 1916, c. 416, 39 Stat. 5435, 548, provided, 
inso far as material to your question, as follows: 

“* * * where necessary to anticipate taxes and 
revenues, bonds and other obligations may be issued by 
the Philippine Government or any provincial or municipal 
yvovernment therein, as may be provided by law and to 
protect the public credit: Provided, however, That the 
entire indebtedness of the Philippine government created 
by the authority conferred herein shall not exceed at any 
one time the sum of $15,000,000, exclusive of those obli- 
prone known as friar land bonds, nor that of any 

rovince or municipality a sum in excess of 7 per centum 
of the aggregate tax valuation of its property at any one 
time. 

Subsequently, by the Act of July 21, 1921, Public No. 
42, Sixty-seventh Congress, the limit of indebtedness fixed 
by section 11 aforesaid was extended to the sum of 
$30,000,000 instead of $15,000,000. 

By an Act of the Philippine Legislature, No. 2940, ap- 
proved February 5, 1921, it was recited that the Congress 
of the United States was expected, before the next session 
of the Philippine Legislature, to authorize the issuance 
of bonds by the Government of the Philippine Islands in 
excess of the amount which said Government could at 
that time issue under the Acts of Congress then in force, 
and that it would be for the benefit of the Government of 
the Philippine Islands to prepare the issue and sell part 
or all of the bonds, if authorized by Congress, prior to 
the next session of the Philippine Legislature. 

Accordingly it was enacted by the Philippine Legisla- 
ture that the Secretary of War be authorized to issue, in 
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the name and on behalf of the Government of the Philip- 
pine Islands, additional bonds in the amount of 
$10,000,000, the issue of which might be authorized by an 
Act of Congress taking effect prior to the inauguration of 
the next session of the Philippine Legislature. 

It was further provided that the bonds so authorized 
to be issued should be payable 20 years from the date of 
issue, might be coupon or registered bonds, convertible, 
in the discretion of the Secretary of War, into either form, 
and should in all cases be registered, and in case of a 
transfer, might be registered in the United States 
Treasury; that they should be dated on such date as the 
Secretary of War might direct, but not prior to the date of 
the Act of Congress authorizing them, and should bear 
interest at the rate Congress might authorize, or the 
Secretary of War, the Governor General, and the presid- 
ing officers of both houses of the Philippine Legislature 
should agree upon; and that both principal and interest 
should be payable in gold coin of the United States in 
the Treasury of the United States. 

With your letter you transmitted a proposed draft 
of bond to be issued under this authority. According to 
this draft, the bonds are to be coupon bonds payable to 
bearer in the amount of $1,000 each, dated August 1, 1921, 
payable August 1, 1941, with interest from the date of 
issue at the rate of 54 per cent per annum, payable semi- 
annually on the ist day of February and August of each 
year, until the principal thereof shall be payable, upon 
presentation and surrender of the interest coupons an- 
nexed thereto as they severally mature, and that both 
principal and interest are to be payable at the office of the 
Treasury of the United States in gold coin of the United 
States of the present standard value. 

You also inclosed an extract from a cablegram from the 
Acting Governor General of the Philippine Islands in 
which it is stated that you yourself, the Acting Governor 
of the Philippine Islands, and the presiding officers of 
both houses of the Philippine Legislature have agreed that 
the rate of interest to be borne by the bonds shall be 5} 
per cent per annum. 
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It is further stated in your letter that the present bonded 
indebtedness of the Government of the Philippine Islands, 
exclusive of the friar land bonds, is $15,000,000, so that 
the proposed issue of $10,000,000 will not cause the bonded 
indebtedness of the Government of the Philippine Islands 
to exceed the limit of $30,000,000 fixed by the Act of Con- 
gress approved July 21, 1921. 

The general power of the Government of the Philippine 
Islands to issue bonds of this character, within the limit 
of indebtedness fixed by Congress, is entirely settled, and 
there is no doubt as to the power of the Philippine Legis- 
Jature to provide for the issuance of bonds contingent upon 
the future action of Congress in authorizing the issue. 

As to the details of this particular issue of bonds, as 
evidenced by the draft furnished by you, it is clear that 
the stipulations for bonds in coupon form payable to 
bearer, the length of period the bonds are to run, the 
medium in which they are payable, and the place of pay- 
ment are all in accordance with the provisions of the Act 
of the Philippine Legislature of February 5, 1921, No. 
2940. 

The rate of interest not having been fixed by Congress, 
authority to fix such rate has been validly exercised by 
yourself, the Governor General, and the presiding officers 
of both houses of the Philippine Legislature. 

I may add the following general observations, in con- 
formity with the views expressed by Solicitor General 
Hoyt. and concurred in by Attorney General Knox in their 
opinion to you of December 26, 1903, 25 Op. 89, 93. 

This issue and sale of bonds is authorized explicitly by 
the national power, and while in the strict and legal sense 
the faith of the United States of America is not pledged 
as a guarantee for the payment of the loan, or for the due 
use of the proceeds, or the observance of the sinking fund 
requirements, the entire transaction is to be negotiated 
under the auspices of the United States of America, and 
by its recognition and aid. There can be no doubt, there- 
fore, that the national power will take the necessary steps 
in all contingencies to protect the purchasers in good faith 
of these securities. 
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I have the honor, therefore, to advise you that the said 
bonds, if and when issued in the form submitted by you, 
will constitute the valid and binding obligations of the 
Government of the Philippine Islands. 

Respectfully, 
HARRY M. DAUGHERTY. 


To the SecrETaRY oF War. 


ADULTERATED BUTTER. 


Butter manufactured from sour cream, the acidity of which has 
been reduced by lime water in the manner herein outlined, is not 
adulterated butter within the meaning of section 4 of the Act of 
May 9, 1902 (82 Stat. 194). 

Opinion of December 31, 1920 (32 Op. 877), overruled. 


DEPARTMENT OF JUSTICE, 
August 12, 1921. 


Sir: I have the honor to acknowledge the receipt of 
your letter of the 20th ultimo requesting an expression 
of my opinion upon the question whether butter produced 
from sour cream, the acidity of which has been reduced 
by the use of lime water or other neutralizing agent be- 
fore churning, 1s adulterated butter within the meaning of 
section 4 of the Act of May 9, 1902 (32 Stat. 193, 194) and, 
therefore, taxable as such. 

Section 4 of the Act of 1902 provides that for the pur- 
pose of the Act “ butter” shall mean an article of food as 
defined in the Oleomargarine Act of August 2, 1886 (24 
Stat. 209), namely: 

“The food product usually known as butter, and which is 
made exclusively from milk or cream, or both, with or 
without common salt, and with or without additional 
coloring matter.” 

The Act then defines “adulterated butter” to mean 
“a grade of butter produced by mixing, reworking, re- 
churning in milk or cream, refining, or in any way pro- 
ducing a uniform, purified, or improved product from dif- 
ferent lots or parcels of melted or unmelted butter or but- 
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ter fat, in which any acid, alkali chemical, or any sub- 
stance whatever is introduced or used for the purpose or 
with the effect of deodorizing or removing therefrom ran- 
cidity, or any butter or butter fat with which there is 
mixed any substance foreign to butter as herein defined, 
with intent or effect of cheapening in cost the product 
or any butter in the manufacture or manipulation of which 
any process or material is used with intent or effect of 
causing the absorption of abnormal quantities of water, 
milk, or cream.” 

And adds the following definition of “renovated” or 

“ process * butter: 
“butter which has been subjected to any process by 
which it is melted. clarified or refined and made to re- 
semble genuine butter, always excepting ‘adulterated but- 
ter’ as defined by this Act.” 

The butter-making industry in the United ‘States has 
undergone marked changes since the passage of the Act 
of May 9, 1902. Neutralization and pasteurization of 
cream aS now commonly practiced were not then in gen- 
eral use. Other methods and practices then in use were 
the targets at which the statute was aimed. Whether the 
neutralization of cream, the practice now in question, 
comes within the condemnation of the statute, involves an 
interpretation in the light of the history and development 
of the butter-making industry. Accordingly, I have con- 
ferred with the experts of the Department of Agriculture 
and have examined the record of the hearing before the 
Commissioner of Interna] Revenue with a view of inform- 
ing myself with respect to these matters. As the result, 
the following outline is offered; but only as a background 
for the interpretation of the Act and not as findings of 
fact. 

1. Prior to the passage of the Act of 1902 the produc- 
tion of creamery or factory butter in the United States 
was largely carried on under what was known as the 
“whole milk system.” That is, the whole milk was car- 
ried by the farmer to the creamery where the cream was 
separated by a power separator and the skimmed milk 
returned. The cream thus separated was permitted to sour 
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spontaneously or by the addition of a starter of sour milk, 
and was churned as soon as ripe. 

This system, involving the transportation of the milk 
both to and from the creamery, necessarily restricted the 
sale of cream to creameries within wagon haul from the 
farm. Because of their dissatisfaction with a system which 
entailed so much time and labor and which put them at 
the mercy of the local creamery in the matter of price. 
the farmers in large number utilized their surplus cream 
in the production of so-called “ farm butter.” 

Farmers’ butter was largely sold to customers in the 
neighborhood or within easy reach, or was sold or traded in 
to storekeepers. The storekeepers sold so much of the 
butter as was good. A large part of it, however, was 
unfit for consumption. Consequently numerous lots of 
low grade, damaged and thoroughly bad butter had to 
be disposed of as grease or go to establishments engaged 
in manipulating and renovating such material so as to 
bring it into merchantable form as a food product. 

Two methods of renovating such butter were employed. 
The first, known as “ ladling,” consisted in soaking the dif- 
ferent lots or parcels of butter in water. The butter then 
was kneaded in the water, placed in a butterworker, col- 
ored, salted, worked, and made ready for the market. 
The process was calculated to cause the butter to absorb 
abnormal amounts of water; in addition, some ladlers 
worked in glucose and other substances foreign to butter 
designed to cheapen the cost. 

Butter too poor to be ladled was sent to the “ process” 
or “renovating” factory. The material there was melted 
and the butter fat separated from the other constituents 
of the butter—water, salt, and impurities. The remaining 
butter fat (a commodity distinct from milk, cream, or but- 
ter, although a constituent of each) was placed in tanks 
and warm air was forced through it for the purpose of 
deodorizing it and removing rancidity. Thereafter it was 
reworked or rechurned with milk or cream and sold as 
butter. | 

In addition, chemicals (so-called “butter increasers’”’) 
were sometimes employed to cause the butter to absorb 
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abnormal amounts of water, milk, or cream, and thus to 
cheapen cost. The use of such chemicals was exposed by 
Farmers’ Bulletin No. 12, entitled “ Nostrums for Increas- 
ing Yield of Butter,” issued by the Department of Agri- 
culture in 1893. Special churns, designed to accomplish 
the same result, also were on the market. 

2. The introduction into general use of hand cream sepa- 
rators in 1903 and 1904 revolutionized the handling of milk 
and cream. By this device the farmers were enabled to 
retain their skim milk for feeding purposes and to haul 
only the cream to town and to ship such cream by rail 
because of the decreased weight due to separation from the 
milk. 

The practicability of the shipment of cream by rail re- 
sulted in the establishment of large creameries (so-called 
“centralizers”), drawing their supplies of cream from 
considerable distances. This opened a market to thousands 
of farmers not located within hauling distance of a local 
creamery. It also provided a competitive market for the 
farmers who had been at the mercy of the local creamery 
in the matter of price. 

By far the greater part of the cream utilized in the 
manufacture of butter is produced on farms on which 
dairying is an incident to general farming. Because of 
the inconvenience and expense of handling small amounts 
few farmers market their cream daily. The fact that the 
cream generally is retained a day or so before shipment, 
combined with varying climatic conditions and the ab- 
sence of cooling facilities on most farms, makes it impos- 
sible for a large part of the production to reach the cream- 
ery in a sweet condition. 

The first step in the manufacture of most creamery but- 
ter ig pasteurization of the cream. Pasteurization means 
subjecting the cream to a temperature of 180 degrees F. 
flash heat or 145 degrees F. sustained heat. Sour cream 
when subjected to such temperature curdles and becomes 
stringy or ropy. The cream adheres to the walls of the 
pasteurizers and forms an insulation against heat, thus 
preventing complete pasteurization. This results in only 
a partial elimination of bacteria and in a decreased yield 
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in churning, since much of the fat becomes encased in 
nodules and is carried off in the buttermilk. 

The main if not the sole purpose of the so-called “ neu- 
tralization”” of cream is to reduce the lactic-acid content 
so as to prevent curdling in pasteurization. While neu- 
tralization and pasteurization together might in some de- 
gree operate to deodorize cream, that is incidental to the 
main purpose. The method employed is to test a given 
batch of cream for acidity and to introduce therein a suffi- 
cient amount of lime water to reduce the acidity to the 
point necessary for efficient pasteurization. Lime is a 
natural constituent of butter, and the amount employed in 
neutralizing is comparatively negligible, amounting only 
to a small fraction of 1 per cent. 

The extent to which the lime thus introduced comes in 
contact with and affects the butter fat is a question on 
which the witnesses appearing before the Commissioner 
of Internal Revenue were in disagreement. One view 
was that the butter fat is entirely protected by the casein 
and that the added lime water completely passes off in 
the buttermilk. The other view was that while the greater 
part passes off in this way, an appreciable amount is car- 
ried into the butter. The Department of Agriculture in 
1917 issued a bulletin (No. 524) to the effect that butter 
made from neutralized cream can be detected by an analysis 
of the salt-free ash. Whatever may be the fact in this 
particular, the amount of lime (if any) so carried over 
adds only infinitesimally to the natural lime content of the 
butter and is in no sense deleterious. 

3. Coming then to interpret and apply the Act of May 
9, 1902, it appears that three types of butter are branded 
as adulterated thereby: 

First. Butter in any way produced from different lots 
or parcels of melted or unmelted butter or butter fat in 
which any substance whatever is introduced or used for 
the purpose or with the effect of deodorizing or removing 
therefrom rancidity. 

Second. Any butter or butter fat in which there is mixed 
any substance foreign to butter as in the act defined, with 
intent or effect of cheapening in cost the product, 
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Third. Any butter in the manufacture or manipula- 
tion of which any process or material is used with intent 
or effect of causing the absorption of abnormal quantities 
of water, milk, or cream. 

Butter manufactured from cream neutralized in the man- 
ner described clearly does not come within the first two 
categories since it is not manufactured from “ different 
lots or parcels of melted butter or butter fat,” and since 
there is introduced therein no substance “ for the purpose 
or with the effect of deodorizing or removing therefrom 
rancidity ” and no “substance foreign to butter with in- 
tent or effect of cheapening in cost the product.” Equally 
clearly such butter is not embraced in the third category 
since there is employed in its manufacture no process or 
material “with intent or effect of causing the absorption 
of abnormal quantities of water, milk, or cream.” 

Interpreting the Act in the light of the conditions in the 
industry at the time it was passed, it is clear that Congress 
in the first two instances had in mind only the production 
of “renovated” or “process” butter. In the third in- 
stance Congress had in mind only the production of but- 
ter by use of the so-called “butter increasers,” special 
churns, etc. As regards the first two classes of “adul- 
terated butter” as defined by the Act, they differ from 
“renovated ” or “ process” butter as therein defined only 
in that some chemical or substance is introduced therein 
to deodorize or remove rancidity or to cheapen the cost 
of production. In neither case does the Act relate back to 
the original churning. The third category apparently so 
relates back, but we are not concerned with that category 
here. 

That the Act does not cover the initial stages of the 
manufacture of butter appears from the proceedings in 
Congress attending its passage. The debates all tend to 
show that the thing aimed at was the production of reno- 
vated butter from rancid and decomposed butter or butter 
fat in which any chemical was used either as a deodorizer 
or to cheapen the cost of production. During the debate 
in the House of Representatives Congressman Parker at- 
tempted to amend the bill so that it would cover the use 
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of chemicals at any stage in the manufacture of butter. 
The amendment offered was to strike out the words: 
“produced by mixing, reworking, rechurning or in any 
way producing a uniform, purified, or improved product 
from different lots or parcels of melted or unmelted but- 
ter or butter fat ”; 

which would have made the definition of adulterated but- 
ter read: 

“a grade of butter in which any acid, alkali, chemical or 
any substance whatever is introduced or used for the pur- 
pose or with the effect of deodorizing or removing there- 
from rancidity.” 

In explanation of his amendment Congressman Parker 
said: 

“Tf butter is to be regarded as adulterated because it con- 
tains certain ingredients, then it is adulterated whether 
those ingredients are put into it in reworking or in the 
original manufacture. Let us strike out everything in 
this bill that has to do with the reworking, and provide 
in effect (for that is what I presume is meant) that adul- 
terated butter is hereby defined to mean a grade of butter 
in which any acid, alkali, chemical, or any substance what- 
ever is introduced or used for the purpose or with the ef- 
fect of deodorizing or removing therefrom rancidity. 

“What difference does it make whether the butter is 
reworked? The butter should be regarded by the law as 
adulterated, not only if it has been reworked and certain 
substances added, but also it is just as much adulterated 
if those substances or ingredients are used in the beginning. 
(57th Cong. Ist. sess. v. 35, pt. 5, p. 4600.)” 

The proposed amendment was rejected (35 Cong. Rec., 
part 5, pp. 4600-4601) and that fact has a direct bearing 
on the question of legislative intent. United States v. 
United Shoe Machinery Co., 264 Fed. 138, 174. 

4. It results that in my opinion butter manufactured 
from sour cream, the acidity of which has been reduced 
by lime water in the manner outlined, is not adulterated 
butter within the meaning of section 4 of the Act of May 
9, 1902. Whether it is “butter” within the meaning of 
that Act it is not necessary to decide. If any perceptible 
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amount of the added lime is carried into the butter it 
could not be said that the product “is made exclusively 
from milk or cream or both, with or without common 
salt, and with or without additional coloring matter.” 
But the Act does not purport to cover all grades of butter 
or butter products. Being a taxing Act, its terms can not 
be enlarged to cover products clearly not embraced there- 
in. American Net dc. Co. v. Worthington, 141 U. S. 468. 
Consequently, it does not follow that because butter made 
from cream to which a small amount of lime has been 
added does not come within the statutory definition of 
“butter,” it must necessarily come within the category of 
“adulterated butter.” Conceivably such a product may be 
neither “butter,” “adulterated butter,” or “process or 
renovated butter” within the meaning of the Act. 

5. It further results from the interpretation I have put 
on the Act of May 9, 1902, that the opinion rendered on 
December 31, 1920 (32 Op. 377) must be regarded as 
overruled. This does not mean, of course, that the door is 
left open to unscrupulous manufacturers to produce but- 
ter from filthy, decomposed, or putrid substances, or to add 
to their product any poisonous or deleterious ingredient. 
Any manufacturer so doing would be subject to prosecu- 
tion under the Act of June 30, 1906 (34 Stat. 768), en- 
titled “An Act for preventing the manufacture, sale, or 
transportation of adulterated or misbranded or poisonous 
or deleterious foods, drugs, medicines, and liquors. and for 
regulating traffic therein, and for other purposes.” 

Respectfully, 
HARRY M. DAUGHERTY. 

To the SECRETARY OF THE TREASURY. 


RECOGNITION AND DISBARMENT OF AGENTS AND ATTOR- 
NEYS REPRESENTING CLAIMANTS BEFORE THE TREAS- 
URY DEPARTMENT. 


The Secretary of the Treasury is not required to give notice and 
grant hearings where objection has been made to the recognition 
of a person as an agent or attorney for a claimant before the 
Treasury Department. 


e 
18 Recognition of Agents and Attorneys, 


Whether the courts have the right to review decisions of the Secre- 
tary of the Treasury upon the recognition, or upon the suspension 
or disbarment, of agents or attorneys representing claimants be- 
fore the Treasury Department is a judicial question and hence 
the Attorney Generali declines to express an opinion thereon. 

Notice and hearing being necessary in the case of suspension or dis- 
barment of an agent or attorney representing claimants before the 
Treasury Department, the notice must be sufficient in character to 
give the agent or attorney a fair chance to present his side of the 
Liatter and the hearing must be a fair hearing, with tile proofs 
offered in some open, clear form. 


DEPARTMENT OF JUSTICE, 
August 26, 1921, 

Sir: I have the honor to acknowledge receipt of your 
letter of July 2, in which you requested my opinion upon 
certain questions of law arising in the administration of 
your Department, and dependent upon the proper con- 
struction of the Act of July 7, 1884 (c. 334, 23 Stat. 236, 
258, 259), providing as follows: 

“That the Secretary of the Treasury may prescribe 
rules and regulations governing the recognition of agents, 
attorneys, or other persons representing claimants before 
his Department, and may require of such persons, agents, 
and attorneys, before being recognized as representatives 
of claimants, that they shall show that they are of good 
character and in good repute, possessed of the necessary 
qualifications to enable them to render such claimants 
valuable service, and otherwise competent to advise and 
assist such claimants in the presentation of their cases. 
And such Secretary may after due notice and opportunity 
for hearing suspend, and disbar from further practice 
before his Department any such person, agent, or attorney 
shown to be incompetent, disreputable, or who refuses to 
comply with the said rules and regulations, or who shall 
with intent to defraud, in any manner willfully and know- 
ingly deceive, mislead, or threaten any claimant or pros- 
pective claimant, by word, circular, letter, or by adver- 
tisement.” 

Having this statute in mind, you submit the following 
questions; 
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1. In view of the differences in the provisions contained 
in said statute relative, on the one hand, to the enroll- 
ment of applicants desiring to represent claimants before 
your Department, and, on the other hand, the suspension 
01 disbarment after enrollment of such representatives, 
is it necessary for you to give notice and grant hearings 
where objection has been made to the recognition of a 
person as an attorney or agent for a claimant; 

2. Is your negative action upon recognition or disbar- 
ment, based upon objections, reviewable by the courts; and, 
if so, must you require proofs or representations of the 
objections in any specific form, as under oath, deposition, 
etc. ? 

1. In view of the language of the Act of July 7, 1854, 
c. 334, conferring upon the Secretary of the Treasury 
broad discretion in regard to the recognition of agents 
or attorneys for claimants, and in view of the omission 
from the Act of any express provision for notice and hear- 
ing in the case of such recognition (whereas notice and 
hearing is expressly provided for in the case of suspension 
or disbarment), I am not able to derive from the statute 
any intention upon the part of Congress to prescribe a 
requisite of notice and hearing in the case of recognition of 
agents or attorneys, as distinguished from their suspension 
or disbarment. 

It is true that, in the absence of legislation by Congress, 
there is probably a right on the part of a claimant to be 
represented by an agent or attorney in presenting his claim 
before one of the executive departments (see 12 Op. 66, 
13 Ibid. 150, and 16 Ibid. 488), and consequently it is to 
be presumed that the Secretary of the Treasury will not 
act arbitrarily in the matter of recognizing an agent or 
attorney, but, on the contrary, will act fairly and impar- 
tially. Nevertheless, the Act of Congress of July 7, 1884, 
c. 334, governs the matter, and, as I have stated, its pro- 
visions do not expressly require notice or hearing in the 
case of recognition, and I do not think that the broad dis- 
cretion reposed in you should be narrowed by implication. 

2. As to the right of the courts to review your decision 
upon recognition, or upon suspension or disbarment, this 
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is a matter to be determined by the courts, and, under the 
well-settled practice of this department, I must decline to 
express an opinion thereon (see 29 Op. 99, 100). 

In so far as your second question relates to the form 
of the proofs or representations of objections in the case 
of suspension or disbarment, I may say that, in my judg- 
ment, no particular, formal character of proof is neces- 
sary. Since a notice and hearing are necessary in the 
case of suspension or disbarment, it follows that the notice 
must be sufficient in character to give the agent or attorney 
a fair chance to present his side of the matter, and the 
hearing must be a fair hearing, with the proofs offered 
in some open, clear form, so that the person affected may 
have an adequate opportunity to meet, and, if he can, to 
rebut the charges. 

Respectfully, 
HARRY M. DAUGHERTY, 


To the SECRETARY OF THE TREASURY, 


EXECUTIVE POWER—RECESS APPOINTMENTS. 


The President is authorized during the present adjournment of 
Congress, extending from August 24 to September 21, 1921, to 
make recess appointments. | 

While the duration of an adjournment which will constitute a recess 
of the Senate can not be accurately defined, the President is 
vested with a large, although not unlimited, discretion to deter- 
mine when there is a real and genuine recess making it impossible 
for him to receive the advice and consent of the Senate. 


DEPARTMENT OF JUSTICE, 
August 87, 1921. 

Sir: I have given careful consideration to your oral 
inquiry whether during the present adjournment of Con- 
gress you are empowered under the Constitution to make 
what are commonly designated as recess appointments. 
Article IT, section 2, clause 3, dealing with the powers of 
the President, reads: 

“The President shall have power to fill up all vacancies 
that may happen during the recess of the Senate by grant- 
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ing commissions which shall expire at the end of their 
next session.” 

On August 24, 1921, the Senate passed a concurrent reso- 
lution which reads: 

“Resolved by the Senate (the House of Representatives 
concurring), That when the two Houses adjourn on 
Wednesday, the 24th day of August, 1921, they stand ad- 
journed until twelve o'clock meridian on Wednesday, the 
2ist day of September, 1921.” 

The question now presented is whether during this ad- 
journment you are authorized to make recess appoint- 
ments or, to use the language of the Constitution itself, 
whether you have the power “to fill up all vacancies that 
may happen during the recess of the Senate, by granting 
commissions which shall expire at the end of their next 
session.” 

In my investigation of this subject I was confronted at 
the outset with an opinion rendered by Attorney General 
Knox to the President on December 24, 1901. (23 Op. 599.) 
On December 19, 1901, Congress adjourned to January 6, 
1902. The question arose whether during this interval the 
President was empowered to appoint, under the constitu- 
tional provision now under consideration, an appraiser of 
merchandise in the District of New York. The high esteem 
I entertain for the distinguished author of this opinion 
has led me to examine it with more than ordinary care. 
As will presently appear, I think there is no real incon- 
sistency between the conclusion I am about to announce 
and the conclusion he arrived at on the particular point 
then under consideration. I am nevertheless constrained 
to dissent, not however without great reluctance, from 
some of the observations which that opinion contains. 

It seems to me that the broad and underlying purpose of 
the Constitution is to prohibit the President from making 
appointments without the advice and consent of the Senate 
whenever that body is 1n session so that its advice and con- 
sent can be obtained. Regardless of whether the Senate 
has adjourned or recessed, the real question, as I view it, 
is whether in a practical sense tle Senate is in session so 
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that its advice and consent can be obtained. To give the 
word “ recess” a technical and not a practical construction, 
is to disregard substance for form. 

In this connection it is interesting to note that at an 
early date the question arose whether the President's 
power of appointment is limited to filling only those 
vacancies actually occurring during the recess of the 
Senate; or whether it extends to vacancies happening while 
the Senate is in session and still remaining unfilled when 
the session is closed. In advising the President that his 
power is broad enough to cover the latter, Attorney General 
Wirt in 1823 (1 Op. 632, 633) used this language: 

“The substantial purpose of the Constitution was to 
keep these offices filled; and powers adequate to this pur- 
pose were intended to be conveyed. But if the President 
shall not have the power to fill a vacancy thus circum- 
stanced, the powers are inadequate to the purpose, and the 
substance of the Constitution will be sacrificed to a dubious 
construction of its letter. * * * 

“ Looking to the reason of the case, why should not the 
President have the power to fill it? In reason, 1t seems to 
me perfectly immaterial when the vacancy first arose; for, 
whether it arose during the session of the Senate or during 
their recess, it equally requires to be filled. The Constitu- 
tion does not look to the moment of the origin of the 
vacancy, but to the state of things at the point of time at 
which the President is called on to act. Is the Senate in 
session? Then he must make a nomination to that body. 
Ts it in recess? Then the President must fill the vacancy 
by a temporary commission. * * * | 

“The opposite construction is, perhaps, more strictly 
consonant with the mere letter. But it overlooks the spirit, 
reason, and purpose; and, like all constructions merely 
literal, its tendency is to defeat the substantial meaning of 
the instrument and to produce the most embarrassing in- 

conveniences.” 

This opinion (1 Op. 631) has been followed with practi- 
cally unbroken unanimity. (2 Op. 525; 3 Op. 673; 7 Op. 

186; 10 Op. 356; 12 Op. 32; 12 Op. 455; 14 Op. 562; 15 Op. 
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207; 16 Op. 522; 16 Op. 538; 17 Op. 530; 19 Op. 261; 18 
Op. 28; 18 Op. 29; 30 Op. 314.) 

The reasoning of Attorney General Stanbery in 12 Op. 
32, 35, is Illuminating and significant: 

“There are, or may be, periods when there is no legis- 
lature in session to pass laws, and no court in session to ad- 
minister laws. and this without public detriment; but 
always and evervwhere the power to execute the laws is, 
or ought to be, in full exercise. The President must take 
care at all times that the laws be faithfully executed. 
There is no point of time in which the power to enforce or 
execute the laws may not be required, and there should not 
be any point of time or interval in which that power is 
dormant or incapable of acting. * * * 

“Tf any one purpose is manifest in the Constitution, if 
any one policy is clearly apparent, it is, that in so far as the 
chief or fountain of Executive power is concerned, there 
shall be no cessation, no interval of time when there may be 
an incapacity of action. * * * 

“The true theory of the Constitution in this particular 
seems to me to be this: That as to the Executive power, it 
is always to be in action, or in capacity for action; and 
that, to meet this necessity, there is a provision against a 
vacancy in the chief Executive office, and against vacancies 
in all the subordinate offices, and that at all times there is a 
power to fill such vacancies. It is the President whose duty 
it is to see that the vacancy is filled. If the Senate is in 
session, they must assent to his nomination. If the Senate 
is not in session, the President fills the vacancy alone.” 

I think the language quoted is applicable to the present 
situation. I need not point out the disastrous consequences 
a contrary construction may lead to. If the President's 
power of appointment is to be defeated because the Senate 
takes an adjournment to a specified date, the painful and 
inevitable result will be measurably to prevent the exercise 
of governmental functions. I can not bring myself to be- 
lieve that the framers of the Constitution ever intended 
such a catastrophe to happen. 

Nor are my conclusions without authority to support 
them. Gould vy. United States, 19 Ct. Cls. 593, is in accord- 
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ance with my views. But most significant of all is the re- 
port of the Senate Judiciary Committee presented on 
March 2, 1905, in response to a resolution calling upon it 
to construe the very clause of the Constitution now under 
consideration : 

“It was evidently intended by the framers of the Con- 
stitution that it [Art. IT, sec. 2] should mean something 
real, not something imaginary; something actual, not 
something fictitious. They used the word as the mass of 
mankind then understood it and now understand it. It 
seems, in our Judgment, in this connection the period of 
time when the Senate is not sitting in regular or ex- 
traordinary session as a branch of the Congress, or in ex- 
traordinary session for the discharge of executive func- 
tions, when its members owe no duty of attendance; when 
its Chamber is empty; when, because of its absence, it can 
not receive communications from the President or partici- 
pate as a body in making appointments. * * * 

“This is essentially a proviso to the provision relative- 
to appointments by and with the advice and consent of the 
Senate. It was carefully devised so as to accomplish the 
purpose in view, without in the slightest degree changing 
the policy of the Constitution, that such appointments are 
only to be made with the participation of the Senate. Its 
sole purpose was to render it certain that at all times there 
should be, whether the Senate was in session or not, an 
officer for every office, entitled to discharge the duties 
thereof.” (Third session Fifty-eighth Congress, Senate 
Report No. 4389: 39 Cong. Record, pp. 3823, 3824.) 

I now pass to the most difficult question of all. In one 
sense its discussion at the present time is unnecessary, but 
I nevertheless deem an expression of my views advisable 
so as to avoid any misconception as to the scope of this 
opinion. The inquiry at once presents itself: If the Presi- 
dent is empowered to make recess appointments during the 
present adjournment, does it not necessarily follow that 
the power exists if an adjournment for only 2 instead of 
98 davs is taken? I unhesitatingly answer this by saving 
no. Under the Constitution neither house can adjourn 
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for more than three days without the consent of the 
other. (Art. I, sec. 5, par. 4.) As I have already indi- 
cated, the term “recess” must be given a practical con- 
struction. And looking at the matter from a practical 
standpoint, no one, I venture to say, would for a moment 
contend that the Senate is not in session when an adjourn- 
ment of the duration just mentioned is taken. Nor do I 
think an adjournment for 5 or even 10 days can be 
said to constitute the recess intended by the Constitution. 
In the very nature of things the line of demarcation can 
not be accurately drawn. To paraphrase the very 
language of the Senate Judiciary Committee Report, the 
essential inquiry, it seems to me, is this: Is the adjourn- 
ment of such duration that the members of the Senate owe 
no duty of attendance? Is its chamber empty? Is the 
Senate absent so that it can not receive communications 
from the President or participate as a body in making 
appointments? 

In this connection I think the President is necessarily 
vested with a large, although not unlimited, discretion to 
determine when there is a real and genuine recess making 
it impossible for him to receive the advice and consent of 
the Senate. Every presumption is to be indulged in favor 
of the validity of whatever action he may take. But there 
is a point, necessarily hard of definition, where palpable 
abuse of discretion might subject his appointment to 
review. 

I accordingly have the honor to advise you that in my 
opinion you have the power during the present adjourn- 
ment to make appointments under the constitutional pro- 
vision I have been discussing. 

Very respectfully, 
HARRY M. DAUGHERTY. 

To the PresipEnT. 


INDIAN LANDS—IRRIGATION CONSTRUCTION CHARGES. 


The white purchasers of allotted irrigable Indian land on the Wind 
River Reservation, Wyoming, having paid estimated irrigation 
construction charges as part of the purchase price of the land, are 
not liable for further payments of such irrigation charges. 
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DEPARTMENT OF JUSTICE, 
September 2, 1921. 

Sir: By letter of June 10, 1921, you requested my opinion 
as to the liability of certain purchasers of allotted irrigable 
Indian land on the Wind River Reservation, Wyoming, for 
the payment of a proportionate part of the cost of von- 
structing irrigation systems which supply water to the 
purchased allotments. 

The situation, as gathered from your letter, the accom- 
panying papers, and the pertinent: legislation, is substan- 
tially as follows: 

By the Act of March 3, 1905 (33 Stat. 1016), ratifying - 
an agreement previously made, the Wind River or Sho- 
shone Indians ceded part of their reservation to the 
United States in trust to be sold by the Government and 
the proceeds placed to their credit. As usual in such cases, 
the agreement devoted certain parts of the moneys to be 
realized from the sales to specific purposes for the benefit 
of the Indians. ne of these purposes was expressed’ in 
article 4, as follows: 

“That of the moneys derived from the sale of said 
lands the sum of one hundred and fifty thousand dollars, 
or so much thereof as may be necessary, shall be expended 
under the direction of the Secretary of the Interior for 
the construction and extension of an irrigation system 
within the diminished reservation for the irrigation of the 
lands of the Indians” (33 Stat. 1017). 

By way of anticipating the receipts from sales of lands, 
Congress, in section 3 of the same Act (p. 1022), appropri- 
ated certain sums from the Treasury. The last item of 
these appropriations reads: 

“And the sum of twenty-five thousand dollars is hereby 
appropriated out of any money in the Treasury of the 
United States not otherwise appropriated, same to be reim- 
bursed from the proceeds of the sales of said lands, to be 
used in the construction and extension of an irrigation 
system on the diminished reserve, as provided in article 4 
of the agreement.” 
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Each year thereafter, up to and including 1920 (with 
the apparent exception of 1911), additional appropriations 
were made from the Treasury for continuing the irriga- 
tion construction work, and each of these appropriations 
was likewise expressly made reimbursable from the pro- 
ceeds of the sales of the ceded lands. 

Up to 1914 there was no indication in any of these Acts 
of an intent ultimately to impose the construction costs 
upon the particular Indians whose lands were benefited by 
the irrigation systems. 

For many years Congress, in the annual Indian Appro- 
priation Acts, has been making separate and specific appro- 
priations from the Federal Treasury for numerous Indian 
Irrigation projects under conditions and in terms similar 
to those relating to the Wind River projects. Each of these 
annual Acts contains also an item appropriating a large 
sum for Indian irrigation generally—that is, without nam- 
ing specific projects or reservations—and with a proviso 
that no part of such appropriation shall be expended on any 
project for which specific appropriations are made in the 
same Act. 

Up to 1914 these general appropriations had not been 
made reimbursable from tribal funds or in any other man- 
ner. In the appropriation Act of that year, however (Act 
of August 1, 1914, 38 Stat. 582, 583), Congress announced 
a distinct change of legislative policy, both in respect to 
these general appropriations and to the appropriations for 
specific projects. This was done by two provisos appended 
to the general irrigation item above mentioned. They read 
as follows: 

“Provided further, That all moneys expended hereto- 
fore or hereafter under this provision shall be reimbursable 
where the Indians have adequate funds to repay the Gov- 
ernment, such reimbursements to be made under such rules 
and regulations as the Secretary of the Interior may pre- 
scribe: Provided further, That the Secretary of the Interior 
is hereby authomzed and directed to apportion the cost of 
any irrigation project constructed for Indians and made 
reimbursable cut of tribal funds of said Indians in accord- 


- —— — 


28 Indian Lands. 


ance with the benefits received by each individual Indian 
so far as practicable from said irrigation project, said cost 
to be apportioned against such individual Indian under 
such rules, regulations and conditions as the Secretary of 
the Interior may prescribe.” 

Thus it was announced that the general appropriations 
theretofore made and up to that time apparently a gra- 
tuity, as well as those thereafter to be made, should be re- 
imbursable from Indian funds, and further that the whole 
cost of any project theretofore financed by appropriations 
from the Treasury and made reimbursable from tribal 
funds was to be apportioned to those individuals of the 
tribes whose lands were actually benefited. We are here 
directly concerned with the latter prov ision alone. The 
former 1s referred to only as showing how general and 
radical was the change of legislative policy: 

The papers submitted, however, show that for several 
years following the Act of 1914 no steps were taken and 
no regulations formulated by your Department looking to 
un apportionment, the reason being that the “costs” could 
not be known until the irrigation systems were completed, 
and practically none was then even substantially completed. 
In this situation, Congress, in the Indian Appropriation 
Act of February 14, 1920 (41 Stat. 408, 409), enacted the 
following: 

“The Secretary is hereby authorized and directed to re- 
quire the owners of irrigable land under any irrigation 
system heretofore or hereafter constructed for the benefit of 
Indians and to which water for irrigation purposes can be 
delivered to begin partial reimbursement of the construc- 
tion charges, where reimbursement 73 required by law, at 
such times and in such amounts as he may deem best; all 
payments hereunder to be credited on @ per acre basis in 
favor of the land in behalf of which such payments shall 
have been made and to be deducted from the total per acre 
charge assessable against said land.” 

Shortly thereafter your Department promulgated regu- 
lations providing for the apportionment of the costs against 
Indians as well as white purchasers and for the collection 
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of the same in installments. The white purchasers of In- 
dian allotments upon the Wind River Reservation are re- 
sisting the collection of the apportioned costs on the 
ground. in substance and effect, that to now require them 
to pay the costs is a violation of the terms and conditions 
under which they purchased their lands. 

The circumstances under which their purchases were 
made are thus set forth in your letter: 

~ From time to time Indian allottees of this reservation 
have died, and in the settlement of their estates it became 
advisable in numerous instances to sell the allotments and 
distribute the proceeds to the heirs. In conducting such 
salex it has been customary to appraise the lands and adver- 
tise them for sale to the highest bidder at not less than the 
appraised price. On February 28, 1912, and doubtless on 
other occasions as well, forms of advertisement prepared 
by the Indian Office were approved by this Department, 
wherein it was held forth to prospective purchasers, in 
¢ ffect : 

“+ That all sales will be made under a sealed-bid system 
and will include a water right and paid up irrigation con- 
struction charge. The only charge for irrigation after the 
purchase will be for maintenance.’” 

As appears from vour supplementary letter of July 21, 
1921, sales were made under these or similar representa- 
tions after, as well as before, the passage of the Act of 
August 1, 1914. 

It is clear that now to collect from these purchasers the 
apportioned cost of construction will be in direct viola- 
tion of the terms of the advertisements under which they 
bought their lands, and will result in requiring double 
payment for the same thing. It mav be true that the 
amounts they then paid do not include the whole actual 
cost of construction as now apportioned, because at the 
time of the appraisals the cost may have been underesti- 
mated. This, however, was not the mistake or fault of the 
purchasers. 

A question arose as to whether the proviso in the Act of 
1914 directing the apportionment of costs was applicable 
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at all to the Wind River Reservation, and the Solicitor 
for your Department gave an opinion that it does so 
apply. While this construction makes the proviso broader 
in scope than the paragraph to which it is attached, I have 
no doubt of its correctness. It is not uncommon for Con- 
gress to attach general legislation as provisos to items con- 
tained in appropriation bills; and the irrigation projects 
of the Wind River Reservation were “constructed for 
Indians and made reimbursable out of tribal funds,” 
namely, the proceeds derived from the sale of tribal lands, 
and thus come exactly within the description of the pro- 
vi1so. 

It is noticeable that the proviso to the Act of 1914 merely 
directs an apportionment. It does not purport to create a 
lien, nor does it give any directions as to how or when the 
apportioned costs shall be collected, or, indeed, that they 
shall be collected at all. It has been suggested that this 
apportionment was for mere purposes of information with 
a view to further legislation, and that it in fact imposes 
no liability whatever on individual Indians of Wind River 
or any other reservation. If that be its true construction, 
then you would seem to have no authority to begin col- 
lections from either Indians or whites on the Wind River 
Reservation; for the Act of 1920 only directs that the 
commencement of partial payments be required “ where re- 
imbursement is required by law.” 

I can not think, however, that this is the true meaning of 
the Act of 1914. If information only was wanted, there 
would apparently have been no need for a formal appor- 
tionment “under such rules, regulations, and conditions 
as the Secretary may prescribe.” An arithmetical calcula- 
tion based upon the cost of the project and the number 
of irrigable acres in each allotment would seemingly have 
answered every requirement for mere information. 

In reporting the appropriation bill of 1914 to the Senate 
the Committee on Indian Affairs of that body said: 

“There is a further provision directing the Secretary 
of the Interior to apportion the cost of any irrigation 
project constructed for Indians and made reimbursable out 
of tribal funds of said Indians, in accordance with the 
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benefits received by each individual so far as practicable 
from said irrigation project. said cost to be apportioned 
against each individual Indian under such rules, regula- 
tions, and conditions as the Secretary of the Interior may 
prescribe. 

“This legislative authority is necessary in order to meet 
certain conditions now existing on the reservations where 
the Government has expended large amounts of tribal 
funds and where only a part of the Indians of the reserva- 
tions receive any benefit whatever from the use of their 
funds. As an example, on the Flathead Reservation 
the Government is constructing irrigation projects for the 
Indians and for the white people out of the Indian tribal 
funds, and only a minority of the Indians on that reserva- 
tion will have their lands irrigated. We believe it is only 
just and fair that those Indians who get their lands irri- 
gated should pay the cost of the irrigation work. The 
plan is being developed by the Department.” (Senate Re- 
ports, 63d Cong., 2d sess., vol. 2, Misc. Rep. No. 519, p. 7.) 

In an effort to ascertain the situation confronting Con- 
gress when these Acts were passed, a large number of 
Indian treaties and irrigation statutes have been examined. 
They comprise a mass of special legislation to which it 
would seem impracticable to apply, uniformly, the rule of 
individual hability for construction costs without infring- 
ing the provisions of a number of treaties and ratified 
agreements. However that may be. a review of this legis- 
lation shows that tribal funds were being exhausted or de- 
pleted from year to year to the manifest injury of those 
Indians whose allotments could not be irrigated from the 
systems under construction. Moreover, in a number of in- 
stances, Indian tribal funds were being used, either directly 
or by way of reimbursing Treasury appropriations, to 
finance projects covering not onlv Indian lands but also 
large areas of ceded lands which had passed, or were 
rapidly passing, into the hands of white men. 

I am persuaded, therefore, that the proviso in question is 
to be construed as substantive and effective legislation im- 
posing an individual lability upon Indians having irrigable 
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allotments; and that the Act of 1920 requires your Depart- 
ment to commence the enforcement of partial payments. 

It will be noted, however, that the proviso directs appor- 
tionment against Indians by name and does not mention 
white men at all. While this omission should probably not 
be construed as preventing apportionment against white 
men who had become owners of Indian allotments with- 
out paying any construction costs, directly or indirectly, 
yet it does not in terms, or even by implication, require 
apportionment against white men who have purchased 
Indian allotments with free water rights and construction 
charges paid. If, therefore, the Secretary had authority 
of law for selling allotments on these terms, it is clear that 
the Act of 1914 does not require apportionment against 
the purchasers in violation of the terms of the sales. 

The authority under which these sales were made is con- 
tained in the Act of June 25, 1910 (36 Stat. 855), which 
reads as follows: 

“That when any Indian to whom an allotment of land 
has been made, or may hereafter be made, dies before the 
expiration of the trust period and before the issuance of a 
fee simple patent, without having made a will disposing of 
said allotment as hereinafter provided, the Secretary of the 
Interior, upon notice and hearing, under such rules as he 
may prescribe, shall ascertain the legal heirs of such dece- 
dent, and his decision thereon shall be final and conclusive. 
lf the Secretary of the Interior decides the heir or heirs 
of such decedent competent to manage their own affairs, he 
shall issue to such heir or heirs a patent in fee for the allot- 
ment of such decedent; if he shall decide one or more of 
the heirs to be incompetent he may, in his discretion, cause 
such lands to be sold: Provided, That if the Secretary of 
the Interior shall find that the lands of the decedent are 
capable of partition to the advantage of the heirs, he may 
cause the shares of such as are competent, upon their peti- 
tion, to be set aside and patents in fee to be issued to them 
therefor. All sales of lands allotted to Indians authorized 
by this or any other Act shall be made under such rules 
and regulations and upon such terms as the Secretary of 
the Interior may prescribe, and he shall require a deposit 
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of ten per centum of the purchase price at the time of the 
salg =F EY | 

It would be difficult to conceive of a broader authority 
than this statute confers. The sales were to be made “ under 
such rules and regulations and upon such terms as the Sec- 
retary of the Interior may prescribe.” As to sales made 
prior to the Act of August 1, 1914, I can see no possible 
ground to question his authority to make the sales on the 
terms and conditions of the advertisements. It was his 
duty to obtain for the estate the full value of the lands. 
The cost of the irrigation works was being charged against 
tribal funds, and there was nothing then to indicate that 
the burden would ever be shifted to the allottees or the 
lands benefited. It 1s clear that after the sale of an allot- 
ment the estate of a deceased Indian could never receive 
any benefit from its actual irrigation. As a member of the 
tribe, the Indian had a pro rata interest in the tribal funds, 
and his estate could never realize anything from that part 
used for irrigation purposes unless his proportion thereof 
was recouped at the time of the sale by adding the proper 
amount to the price of the land. It would therefore have 
been a gross injustice not to include these elements of value 
in the sale price. 

As to sales made after the Act of August 1, 1914, the 
situation was somewhat different. Your Department then 
had notice that the owners of the irrigable allotments were 
to be, or at least finally might be, charged with the costs of 
construction. However, the authority to make the sales 
_ flowed from the Act of 1910, and the Act of 1914, dealing 

with wholly different matters, would not detract from that 
authority unless there was a clear inconsistency between the 
two statutes. There was no clear inconsistency, because 
- the latter Act, as we have seen, in terms, required an appor- 
tionment against “Indians” and did not necessarily apply 
to white purchasers. I conclude, therefore, that the sales 
made both before and after the Act of 1914 were valid, 
and the white purchasers, having paid estimated construc- 
tion costs as part of the purchase price, are not liable for 
farther payments under the plan of apportionment. This 
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may result in some loss to the tribal fund, because the en- 
tire proceeds have been turned over to the heirs of the de- 
ceased allottees. But the disposition actually made of the 
moneys realized can not, I think, affect the construction of 
the statute conferring authority to make the sales. 
Respectfully, 
HARRY M. DAUGHERTY, 


To the SECRETARY OF THE INTERIOR, 


RECLASSIFICATION OF POWER-SITE LANDS. 


Lands erronevusly classified as power-site lands under the Act of 
June 9, 1916 (39 Stat. 218, 219), revesting in the United States 
the unsold lands embraced in the former grant to the Oregon and 
California Railroad Company, may be reclassified as timberlands 
or agriculture lands by the Secretary of the Interior. 

The President has authority to restore to the public domain free 
from power reservation such reclassified lands if withdrawn as 
power-site reserves by Executive order under the Act of June 25, 
1910 (36 Stat. 847), in pursuance of the Act of June 9, 1916, supra. 

The inclusion of lands in a proposed project under the provisions of 
the Federal Water Power Act of June 10, 1920 (41 Stat 1063, 
1075), or the reservation or classification of lands as power sites, 
does not operate to prevent the patenting of such Jands without 
power reservation, if it shall be found by the proper administra- 
tive officials that they are without power value and have been 
mistakenly included in a power project or erroneously reserved or 
classified as power sites. 

While the Land Department has the power to correct mistakes in 
the classification of public lands, the power to revoke power-site 
withdrawals is vested in the President. 


DrraRTMENT OF JUSTICE, ‘ 
September 2, 1921, 


Sir: I am in receipt of the letter of the Acting Secre- 
tary dated August 4, 1921, requesting my advice upon cer- | 
tain questions relating to the powers of your Department, 
of the President, and of the Federal] Power Commission 
in respect to the reclassification of certain lands hereto- 
fore classified as power sites under the Act of June 9, 
1916 (39 Stat. 218). That Act revested in the United 
States the unsold lands embraced in the grant to the 
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Orevon & California Railroad Company and made, among 
others, the following provisions relating to the lands thus 
restored to the Government: 

“Sec. 2. That the Secretary of the Interior, in coopera- 
tion with the Secretary of Agriculture, or otherwise, is 
hereby authorized and directed, after due examination in 
the field. to classify said lands by the smallest legal subdi- 
visions thereof into three classes, as follows: 

“Class one. Power-site lands, which shall include only 
such lands as are chiefly valuable for water-power sites, 
which lands shall be subject to withdrawal and such use 
and disposition as has been or may be provided by law 
for other public lands of like character. 

“Class two. Timberlands, which shall include lands bear- 
ing a growth of timber not less than three hundred 
thousand feet board measure on each forty-acre subdi- 
Vision. 

“Class three. Agricultural lands. which shall include all 
lands not falling within either of the two other classes: 

““ Provided, That any of said lands, however classified, 
May be reclassified, if, because of a change of conditions or 
other reasons, such action is required to denote properly the 
true character and class of such lands: Provided further, 
That all the generfl laws of the United States now exist- 
Ing or hereafter enacted relating to the granting of rights 
Of way over or permits for the use of public lands shall be 
Applicable to all lands title to which is revested in the 
United States under the provisions of this Act. All lands 
disposed of under the provisions of this Act shall be sub- 
Ject to all rights of way which the Secretary of the In- 
terior shall at any time deem necessary for the removal of 
the timber from any lands of class two” (39 Stat. 219). 

It appears from your statements that the lands thus re- 
turned to the United States are estimated at about 2.300.000 
acres, mainly rough and mountainous, and carrying a 

~ heavy growth of valuable timber; and that about 112,000 
Acres were classified as power-site lands and have been re- 
Served as such by the President under the withdrawal Act 
of June 25, 1910 (36 Stat. 847). You further state, how- 
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ever, that owing to inadequate appropriations the work 
of classifying the power sites was done without sufficient 
field examination, and that recommendations and with- 
drawals were made with a view to the prompt protection 
of all possible water-power sites, having in mind, however, 
the authority given by the Act to reclassify so as to show 
“the true character and class of such lands.” 

It appears that under the Act of May 31, 1918 (40 Stat. 
593), authorizing the Secretary of the Interior to exchange 
lands thus revested in the Government for privately owned 
lands, certain private parties sometime ago proposed to 
exchange lands owned by them for some of the lands in- 
cluded within these power-site withdrawals; that with a 
view to making such an exchange your Department caused 
certain of the power-site lands to be reexamined and found 
that they were erroneously classified and should be classi- 
fied as timberlands. It further appears that your Depart- 
ment recommended to the President the revocation of the 
power-site withdrawals as to the lands thus reclassified, 
but that the papers were returned from the White House 
without action. In the meantime Congress had passed 
the Federal Water Power Act of June 10, 1920 (41 Stat. 
1063), and thereupon your predecessor transmitted the 
papers to the Federal Power Commission. That commis- 
sion, adopting the opinion of its legal advisers, now holds 
that you have no authority to reclassify lands once classi- 
fied and withdrawn as power sites, basing its conclusions 
on section 24 of the Federal Water Power Act taken in con- 
nection with section 29, which declares that “all Acts or 
parts of Acts inconsistent with this Act are hereby re- 
pealed.” 

Section 24 (41 Stat. 1075) reads as follows: 

“That any lands of the United States included in any 
proposed project under the provisions of this Act shall 
from the date of filing of application therefor be reserved 
from entry, location, or other disposal under the laws of 
the United States until otherwise directed by the commis- 
sion or by Congress. Notice that such application has been 
made, together with the date of filing thereof and a de- 
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scription of the lands of the United States affected there- 
by, shall be filed in the local land office for the district in 
which such lands are located. Whenever the commission 
shall detcrmine that the value of any lands of the United 
States so applied for, or heretofore or hereafter reserved 
or classified as power sites, wil] not be injured or destroyed 
for the purposes of power development by location, entry, 
or selection under the public-land laws, the Secretary of 
the Interior, upon notice of such determination, shal] de- 
clare such lands open to location, entry, or selection, sub- 
ject to and with a reservation of the right of the United 
States or its permittees or licensees to enter upon, occupy, 
and use any part or all of said lands necessary, in the judg- 
ment of the commission, for the purposes of this Act, which 
right shall be expressly reserved in every patent issued for 
such lands; and no claim or right to compensation shall 
accrue from the occupation or use of any of said lands for 
Said purposes. The United States or any licensee for any 
such lands hereunder may enter thereupon for the pur- 
poses of this Act, upon payment of any damages to crops, 
buildings, or other improvements caused thereby to the 
owner thereof, or upon giving a good and sufficient bond . 
to the United States for the use and benefit of the owner to 
secure the payment of such damages as may be determined 
and fixed in an action brought upon the bond in a court 
of competent jurisdiction, said bond to be in the form 
prescribed by the commission: Provided, That locations, 
entries, selections, or filings heretofore made for lands re- 
served as water-power sites or in connection with water- 
power development or electrical transmission may proceed 
to approval or patent under and subject to the limitations 
and conditions in this section contained.” 

Your Department does not agree with the conclusions of 
the Federal Power Commission, and you now request my 
opinion upon three questions which you state as follows: 

1. Has the Secretary of the Interior authority to re- 
classify as lands of class 2 or class 3 under the Act of June 
9, 1916, lands heretofore erroneously classified as of class 1? 
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2. If such authority exists, has the President authority 
to restore to the public domain free from power reserva- 
tion such reclassified lands if withdrawn as power-site re- 
serves by Executive order under the Act of June 25, 1910, 
in pursuance of the Act of June 9, 1916? 

3. In general, does the inclusion of lands in a proposed 
project under the provisions of the Federal Water Power 
Act, or the reservation or classification of lands as power 
sites, operate to prevent the patenting of such lands with- 
out power reservation, if it shall be found by the proper 
administrative officials that they are without power value 
and have been mistakenly included in a power project or 
erroneously reserved or classified as power sites? 

The power of the President in respect to the withdrawals 
made by him is based upon section 1 of the Act of June 
25, 1910, supra, which reads as follows: 

“That the President may, at any time in his discretion, 
temporarily withdraw from settlement, location, sale, or 
entry any of the public lands of the United States includ- 
ing the District of Alaska and reserve the same for water- 
power sites, irrigation, classification of lands, or other 
public purposes to be specified in the orders of withdrawals, 
and such withdrawals or reservations shall remain in force 
until revoked by him or by an Act of Congress.” 

The President was thus expressly authorized to revoke 
power-site withdrawals made by him and he still has that 
power unless its retention is inconsistent with the provi- 
sions of section 24 of the Federal Water Power Act. The 
first two sentences of section 24 apparently deal with water- 
power sites automatically withdrawn from entry and dis- 
posal by the mere filing of an application for water-power 
privileges; and such power sites are to be reserved from dis- 
posal under other laws “until otherwise directed by the 
commission or by Congress.” As to all other power-site 
reservations the only authority given to the commission is 
to make findings which will result in authorizing the dis- 
posal of the lands subject to their future possible use for 
water-power purposes upon making compensation for inv 
provements, etc. 
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It is clear, therefore, that the Federal Power Commis- 
sion is not given authority wholly to abolish water-power 
reservations made by the President. It 1s also clear that in 
respect to the final disposition of water-power sites with- 
drawn by the President, and not yet subject to any appli- 
cation for water-power privileges, no provision whatever 
is made by the Water Power Act. In other words, this 
Act dogs not cover the whole subject or provide a complete 
system of law displacing all others. I am therefore led to 
the conclusion that there is no legal inconsistency between 
this Act and the provision of the Act of 1910 which ex- 
Pressly authorizes the President to revoke water-site with- 
drawals, or with the provision in the Act of 1916 expressly 
authorizing the Secretary to reclassify the unsold lands 
formerly comprised in the grant to the Oregon & Cali- 
fornia Railroad Company. 

The authority of the Land Department to correct errors 
and mistakes in the surveys of the public lands is not to be 
taken away by mere implication. Michigan Land & Lum- 
ber Co, v. Rust, 168 U. S. 589, 602; Lee Wilson & Co. v. 
United States, 245 U.S. 24. The same rule would seem to 
be applicable to mistakes in the classification of lands. I 
do not doubt, therefore, the power of your Department to 
re@Xamine these lands and determine that they should be’ 
reclassified as timberlands. In reality, however, the ques- 
tion here seems to be primarily one of the power of the 
President. The lands having been withdrawn by him, any 
reclassification made by your Department can not be 
effective until the President revokes the power-site with- 

Tawals. The decision to revoke or not to revoke lies with 
Im, and he no doubt may act either upon the recommenda- 
tion of your Department alone or may also require a re- 
Port and recommendation from the Power Commission. 
With this understanding, I answer your first two ques- 
Hons in the affirmative and your third in the negative. 
Respectfully, 
HARRY M. DAUGHERTY. 


To the Secrerary oF THE INTERIOR, 
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CIVILIAN EMPLOYEES OF THE NAVY—TRANSPORTATION— 
LAND-GRANT DEDUCTIONS. 


Civilian employees of the Navy, who are paid from the Naval Ap- 
propriation Act. are not “ troops of the United States” within the 
meaning of the land-grant Acts. 


DEPARTMENT OF JUSTICE, 
September 2, 1921. 

Sir: I am in secsint of your letter of June 30, 1921, ask- 
ing my opinion as to whether civilian employees of the 
Navy Department or Naval Establishment, paid from the 
Naval Appropriation Act, are “troops of the United 
States” under the railroad land-grant Acts. 

This question, in my judgment, is solved by the decision 
of the United States Supreme Court in United States v. 
Union Pacific Railroad Company, 249 U. S. 354. In that 
case it was held that the term “troops of the United 
States,” as used in land-grant Acts, did not embrace cer- 
tain classes of persons traveling separately and not as a 
moving body of soldiers. 

The Court, in its opinion in that case, said (p. 357) : 

“Tn 1850 the word ‘troops’ had (and it has ever since 
had) an established meaning, namely, ‘soldiers collec- 
tively—a body of soldiers.’” 

And in considering the status of recruits provisionally 
accepted, it was said (p. 359) : 

“The fact that under the Army Regulations he receives 
the same rations as an enlisted man, and that he is subject 
to the same medical attention, does not effect a change of 
status. And the fact that the transportation is for the 
purposes of the Government in connection with its mili- 
tary establishment is immaterial. Workmen in armor 
plants and civilian clerks in the War Department at Wash- 
ington travel for purposes of the Government, but are 
obviously not ‘troops of the United States’ within the 
meaning of the land-grant legislation.” 

The Comptroller of the Treasury in his decision of De- 
cember 24, 1920, 2¢ Comp. Dec. 574, limits the effect of the 
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Tnion Pacific decision to the specific classes considered by 
the court and predicates that interpretation upon the fact 
that for more than 30 years the accounting officers of the 
Treasury have held that the term “troops of the United 
States ” includes the Army and all civilians attached there- 
to. and that the Supreme Court did not depart from that 
ruling in its decision. Further, that the statement that 
workmen in armor plants and civilian clerks in the War 
Department obviously are not troops is a dictum. 

It is true that the question whether civilian employees 
were “troops” was not presented, but if, as decided in that 
case, those of the classes specified, and if, as intimated, 
workmen in armor plants and civilian clerks in the War 
Department are not troops of the United States, it is dif- 
ficult to perceive any basis for holding that other civilian 
emplovees are embraced within that term. 

While the statement which the Comptroller characterizes 
as dictum was not necessary to a decision of the Union 
Pacific case, yet I do not think it ought to be lightly re- 
garded and treated as of no importance and significance. 
At least it is entitled to respect, and it may well be said 
to represent the mature judgment of the court. 

I do not think the decision should receive the narrow 
application given it by the Comptroller, but on the con- 
trary believe it decisive and controlling upon the question 
presented by you. Certainly the rationale of the decision 
would impel this conclusion. 

I therefore am of the opinion that civilian employees of 
the Navy, as specified by you, are not “troops of the 
Tnited States” within the meaning of the land-grant 
Acts. 

Very respectfully, 
HARRY M. DAUGHERTY, 
To THE SECRETARY OF THE Navy. 
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FEDERAL AID ROAD ACT—KENTUCKY ROAD PROJECTS 
CONNECTED BY TOLL FERRY, 


Under the Federal Aid Road Act of July 11, 1916 (39 Stat. 355), 
Federal aid may lawfully be given to the two Kentucky road 
projects herein described, notwithstanding the fact that these 
roads Will be connected by a toll ferry across the Tennessee River. 


DEPARTMENT OF JUSTICE, 
September 22, 1921. 

Sir: The Act of July 11, 1916 (39 Stat. 355), commonly 
known as the Federal Aid Road Act, provides for expend- 
itures of money to aid the various States in the construc- 
tion of rural post roads. 

Pursuant to the terms of that Act and agreeably with 
the regulations promulgated by the Secretary of Agricul- 
ture, the state of Kentucky applied for aid on two projects, 
designated as Kentucky Project No. 58 and Kentucky Proj- 
ect No. 64. The former begins at the west side of the 
Tennessee River and runs generally west to Paducah, Ken- 
tucky, a distance of 2.39 miles; the latter begins at Smith- 
land, Kentucky, and extends westerly a distance of 12 miles 
to the east bank of the Tennessee River, opposite the place 
where Project No. 58 begins. Clarks Ferry across the 
Tennessee River will connect these two roads. A toll 
_ charge is exacted for ferry service across the river, and be- 
cause of this toll you are in doubt as to the propriety of 
approving the applications for aid and request my opinion 
thereon, in view of the proviso to section 1 of the Federal 
Aid Road Act, which reads: 

“That all roads constructed under the provisions of this 
Act shall be free from tolls of all kinds” (39 Stat. 356). 

It appears from your letter of August 20, 1921, that these 
two projects were submitted separately rather than as one, 
not to avoid the proviso in question but because they are in 
different counties. You state: 

“These projects, at their outer termini, connect with 
towns or cities which may be well served by their respec- 
tive projects, but apparently in neither case do they serve 
traffic near the river; at least they do not do so to any con- 
siderable extent. In other words, no reason appears for 
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extending each project to the river except to facilitate and 
serve traffic crossing the Tennessee River at this point.” 

After careful consideration of the matter, I am of the 
opinion that the exaction of a toll for ferry service across 
the river does not bring these projects within the purview 
of the proviso. I accordingly answer your inquiry by say- 
ing that Federal aid may lawfuHy be given. 

Respectfully, 
HARRY M. DAUGHERTY. 
To the SecreTary OF AGRICULTURE. 


REAPPOINTMENT OF DISTRICT OF COLUMBIA RENT 
COMMISSIONERS. 


It will be necessary to reappoint the rent commissioners of the 
District of Columbia on October 22, 1921, the date on which the 
District of Columbia Rents Act of October 22, 1919 would have 
expired by limitation, in order that they may lawfully perform 
the duties of commissioners created by the Acts of Congress 
herein referred to. 

DEPARTMENT OF JUSTICE, 
October 3, 1921. 

Sir: I have the honor to acknowledge the receipt. of your 
communication of the 26th ultimo, in reference to the rent 
commissioners for the District of Columbia, and requiring 
my opinion as to whether “it is necessary to reappoint the 
commissioners on October 22, the date on which the origi- 
nal rent law would have expired by limitation.” 

The Act to regulate rents in the District of Columbia and 
creating a commission of three members to enforce the pro- 
visions of the Act, approved October 22, 1919, Ch. 80 (41 
Stat. 299), provides: 

“Sec. 102. A commission is hereby created and estab- 
lished, to be known as the Rent Commission of the District 
of Columbia. which shall be composed of three commis- 
sioners * * *. The commissioners shall be appointed 
by the President by and with the advice and consent of the 
Senate. The term of each commissioner shall be two years, 
except that any person chosen to fill a vacancy shall be ap- 
pointed only for the unexpired term of the commissioner 
whom he succeeds.” 


44 War Finance Corporation. 


Section 122 (41 Stat. 304) of the Act provides: 

“Tt is also declared that this title shall be considered 
temporary legislation, and that it shall terminate on the 
expiration of two years from the date of the passage of 
this Act, unless sooner repealed.” 

The above Act was amended by the Act approved Au- 
gust 24, 1921 (42 Stat. 200). That part of the amendment 
material to your inquiry provides: 

“That Title II of the Food Control and the District of 
Columbia Rents Act, approved October 22, 1919, shall re- 
main in full force and effect until May 22,1922. * * *” 

No provision is made in the Act of October 22, 1919, for 
the commissioners to hold over after the expiration of their 
term of appointment, as it was provided that the Act shall 
terminate at the expiration of two years. The amenda- 
tory Act contains no provision affecting the term of office 
of the commissioners. 

The general rule is that where Congress has not author- 
ized an officer to hold over, his incumbency must be deemed 
to cease at the end of his term, though no appointment of 
a successor may then have been made. 

This view is sustained by the opinions of my predeces- 
sors in 14 Op. 259, 17 Op. 648, 25 Op. 332, and by the deci- 
sion of the Supreme Court in the case of Badger v. Bolles 
(93 U. S. 599, 601). 

I have the honor to advise you, therefore, that in my 
opinion it will be necessary to reappoint the rent commis- 
sioners of the District of Columbia on October 22, 1921, in 
order that they may lawfully perform the duties of com- 
missioners created by the Acts hereinbefore referred to. 

Very respectfully, 
HARRY M. DAUGHERTY. 


To the PresipEnt. 


ADVANCES BY WAR FINANCE CORPORATION FOR RAISING 
AND MARKETING LIVE STOCK. 


Onder the circumstances herein stated, a loan may be made by the 
War Finance Corporation to the Portland Cattle Loan Co. and 
the Columbia Basin Wool Warehouse Co., cattle financing com- 
panies, upon their promissory notes, secured by a note of the 
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R. N. Stansfield Co., an incorporated cattle company, notwith- 
standing the fact that a Member of Congress has a stock interest 
in the latter company. 

Whatever interest the R. N. Stansfield Co. may have in these con- 
tracts is an interest for the general benefit of such company, 
and hence neither section 114 nor section 115 of the Criminal 
Code of the United States has any application to the case here 
presented. 

DEPARTMENT OF JUSTICE, 


October 29, 1921. 


Sir: I beg to acknowledge receipt of Mr. Christian’s 
letter of October 28, stating that you desire my opinion 
upon the question of law raised.in an accompanying letter 
of the Acting Secretary of the Treasury dated October 26. 

The facts out of which the question of law referred to 
arises are thus stated in the letter of the Acting Secretary 
of the Treasury : 

The War Finance Corporation is considering an appli- 
cation, under section 24 of the War Finance Corporation 
Act, from the Portland Cattle Loan Co. and the Columbia 
Basin Wool Warehouse Co., western cattle financing com- 
panies, for advances to assist in financing the raising and 
marketing of live stock. The application contemplates an 
advance by the War Finance Corporation to the financing 
companies, upon their promissory notes, secured by the 
note of the R. N. Stansfield Co., an incorporated cattle 
company, and further secured by a mortgage upon certain 
physical assets of the latter company. 

In examining the security tendered, it appeared that a 
United States Senator had a substantial (though not ma- 
jority) stock interest in the R. N. Stansfield Co., and had 
further made substantial loans to other cattle growers who 
were also stockholders in the R. N. Stansfield Co. 

The question upon which my opinion is desired is 
whether a loan by the War Finance Corporation to the 
Portland Cattle Loan Co. and the Columbia Basin Wooi 
Warehouse Co., secured as above, would violate the terms 
of sections 114, 115, and 116 of the Criminal Code of the 
United States, or any other law of the United States. 

The Act creating the War Finance Corporation approved 
April 5, 1918, c. 45, 40 Stat. 506, as amended by the Act 
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approved August 24, 1921, Public No. 60, Sixty-seventh 
Congress, provides that the Secretary of the Treasury, the 
Secretary of Agriculture, and four additional persons are 
thereby created a body corporate and politic in deed and 
in law by the name, style, and title of the War Finance 
Corporation, and shall have succession for a period of 
ten years. All of the capital stock of the corporation is to 
be, and as a matter of fact has been, subscribed by the 
United States of America, ahd the management of the 
corporation is vested in the Secretary of the Treasury and 
four other persons appointed by the President; but sec- 
tion 17.of the Act provides that the United States shall not 
be liable for the payment of any bond or other obligation 
or the interest thereon issued or incurred by the corpora- 
tion, nor shall it incur any liability in respect of any act 
or omission of the corporation. 

In addition the Act specifically makes it an offense to 
make false statements for the purpose of obtaining loans 
from the corporation, to forge or utter its paper, or to 
embezzle its funds or defraud it in any manner. 

Section 24 of the Act, under the provisions of which the 
loan referred to in the Acting Secretary of the Treasury’s 
letter is to be made, provides that the corporation shall be 
authorized to make advances to any bank, or any coopera- 
tive association of producers in the United States which 
may have made advances for agricultural purposes, or may 
have discounted notes issued for such purposes, and that 
such advances may be made upon promissory notes in such 
form as to impose upon the borrowing bank or cooperative 
association a primary and unconditional obligation to re- 
pay the advance at maturity with interest as stipulated 
therein, and shall be fully and adequately secured in each 
instance by indorsement, guaranty, pledge, or otherwise. 

The provisions of the Criminal Code of the United States 
to which particular reference is made in the fetter of the 
Acting Secretary of the Treasury are as follows: 

“ Sec. 114. Whoever, being elected or appointed a 
Member of or Delegate to Congress, or a Resident Commis- 
sioner, shall, after his? election or appointment and either 
before or after he has ¢ualified, and during his continuance 
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in office, directly or indirectly, himself, or by any other 
person in trust for him, or for his use or benefit, or on his 
account, undertake, execute, hold, or enjoy, in whole or in 
part, any contract or agreement, made or entered into in 
behalf of the United States by any officer or person au- 
thorized to make contracts on its behalf, shall be fined not 
more than three thousand dollars. All contracts or agree- 
ments made in violation of this section shall be void; and 
whenever any sum of money 1s advanced by the United 
States, in consideration of any such contract or agreement, 
it shall forthwith be repaid; and in case of failure or 
refusal to repay the same when demanded by the proper 
officer of the Department under whose authority such con- 
tract or agreement shall have been made or entered into, 
suit shall at once be bronght against the person so failing 
or refusing and his sureties for the recovery of the money 
so advanced.” 

“ Sec. 115. Whoever, being an officer of the United States, 
shall on behalf of the United States, directly or indirectly 
make or enter into any contract, bargain, or agreement, in 
writing or otherwise, with any Member of or Delegate to 
Congress, or any Resident Commissioner, after his election 
or appointment as such Member, Delegate, or Resident 
Commissioner, and either before or after he has qualified, 
and during his continuance in office, shall be fined not more 
than three thousand dollars.” 

“ Sec. 116. Nothing contained in the two preceding sec- 
tions shall extend, or be construed to extend, to any con- 
tract or agreement made or entered into, or accepted, by 
any incorporated company, where such contract or agree- 
ment is made for the general benefit of such incorporation 
or company; nor to the purchase or sale of bills of exchange 
or other property by any Member of or Delegate to Con- 
gress, or Resident Commissioner, where the same are ready 
for delivery, and payment therefor is made at the time of 
making or entering into the contract or agreement.” 

Accompanying the letter of the Acting Secretary of the 
Treasury is aN opinion given by the general counsel for the 
War Finance Corporation, in which he advises that neither 
section 114 nor section 115 of the Criminal Code of the 
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United States is applicable to the loans contemplated by 
the War Finance Corporation to the Portland Cattle Co. 
and the Columbia Basin Wool Warehouse Co.; first, be- 
cause the contracts will not be contracts “ entered into in 
behalf of the United States,” within the meaning of sec- 
tions 114 and 115 of the Criminal Code, the War Finance 
Corporation being a separate legal entity from the United 
States of America; second, the contracts will not be be- 
tween the War Finance Corporation and the R. N. Stans- 
field Co., but between the War Finance Corporation and 
the Portlarfd Cattle Loan Co. and the Columbia Basin 
Wool Warehouse Co., respectively, the R. N. Stansfield Co. 
merely executing its note or notes to the financing com- 
panies, which, in turn, will mdorse them in pledge to the 
War Finance Corporation, so that it can not be said that a 
stockholder in the R. N. Stansfield Co. enjoys, either in 
whole or in part, the contract with the War Finance Cor- 
poration; third, the proposed contracts, looked at in any 
aspect of them, are with incorporated companies, and are 
therefore excepted from the operation of sections 114 and 
115 by the provisions of section 116. 

As to the first two points made by the general counsel 
for the War Finance Corporation, I express no opinion, 
although the reasoning relied upon to support the first 
point appears to have the sanction of the Supreme Court 
of the United States in United States v. Strang, 254 U. S. 
491, where it was held that an agent of the United States 
Shipping Board Emergency Fleet Corporation was not 
an agent of the United States of America within the mean- 
ing of section 41 of the Criminal Code, a statute similar in 
its purpose to sections 114 and 115 of the Criminal Code. 
As to the third point, however, I agree with the general 
counsel for the War Finance Corporation. The provision 
of section 116, specifically excepting from the operations 
of sections 114 and 115 contracts made, entered into, or 
accepted by any incorporated company, where such con- 
tract or agreement is made for the general benefit of such 
incorporation or company, has been an integral part of 
this legislation since its origina] enactment in the Act of 
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April 21, 1808, c. 48, 2 Stat. 484, and is entirely clear in 
its provisions. As said by Attorney General Legare in 
4 Op. 47, 48: 

“* * * the exceptions of corporations show that 
there are even some direct, though minor interests, which 
are not meant to be embraced by the prohibitory clauses. 
The interest to disqualify a member from taking, or an 
officer from offering, a contract must, in my opinion, be an 
immediate (however indirect) personal interest in its bene- 
fits. That he may ultimately profit by the contract—e. g., 
as heir, devisee, etc.—is not enough. Neither is it enough 
that his nearest friends or relatives may profit by it.” 

The exception was also directly applied by Attorney 
General Brewster to a contract with a railroad corporation 
in 18 Op. 112. I assume from the statement in the letter 
of the Acting Secretary of the Treasury that whatever in- 
terest the R. N. Stansfield Co. may have in these contracts 
is an interest for the general benefit of such company, and 
on that assumption I am of the opinion that neither sec- 
tion 114 nor section 115 of the Criminal Code of the United 
States has any application to the case presented in the 
letter of the Acting Secretary of the Treasury. 

No other statute of the United States is known to me, 
nor has been called to my attention, which contains pro- 
visions prohibiting the contracts referred to. 

Very respectfully, yours, 
HARRY M. DAUGHERTY, 

To the PResipent. 


TRANSFER OF REGISTERED LIBERTY LOAN BOND ON 
BASIS OF CERTAIN COURT PROCEEDINGS. 


Under the circumstances herein stated, where a registered Liberty 
loan bond was deposited with the payee of a note as collateral 
security for its payment and, upon default in the payment of 
said note, a judgment was entered thereon in favor of the payee 
and the court decreed that an assignment of the bond should be 
made, said bond may be transferred on the books of the Treas- 
ury Department without assignment of the registree. 
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DEPARTMENT OF JUSTICE, 
October 29, 1921. 


Sir: Receipt is acknowledged of your letter of July 14, 
1921, requesting my opinion as to whether or not a $1,000 
bond of the third 4} per cent Liberty Loan No. 75331, 
registered in the name of “Wm. L. Staley & Co., Albu- 
querque, N. M.,” can be properly transferred without as- 
sisnment by the registree on the basis of certain court pro- 
ceedings had in the District Court of Bernalillo County, 
N. Mex. 

There is transmitted with your communication a certified 
transcript of the judgment roll in the case of the First 
National Bank of Albuquerque against William L. Staley 
& Co. (Inc.), from which the following facts are ascer- 
tainable. The defendant, William L. Staley, executed a 
note in favor of the First National Bank of Albuquerque, 
N. Mex., for $900 with interest at the rate of 8 per cent, 
and deposited said bond with the payee as collateral 
security for the payment of the note. Attached to the note, 
and forming part of the agreement, is the following pro- 
vision: 

“Should this or any other obligation be not paid at 
maturity, the payee or legal holder shall have full power 
and authority to sell at public auction or at private sale, 
with or without notice, the whole or any part of said col- 
lateral or any substitute therefor, or addition thereto, and 
to assign and deliver the collateral so sold to the pur- 
chaser.” 

The note not being paid at maturity, suit was brought 
thereon by the payee in the District Court in and for the 
County of Bernalillo, N. Mex., and judgment entered in 
favor of the plaintiff in the sum of $1,028.28. The court 
found that the defendant was bound in cquity and good 
conscience to assign said bond, and directed that such as- 
siynment should be made. The judgment further pro- 
vided that— 

“And it is further ordered, adjudged. and decreed that in 
case the said William L. Staley & Co. should neglect or 
refuse or for any reason should be unable to comply with 
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this order, that this decree stand as an assignment and 
transfer of said bond.” 

On appeal the Supreme Court of the State of New 
Mexico affirmed the judgment of the district court. 

Attached to the papers submitted are affidavits from the 
attorneys for both the plaintiff and defendant in said 
action to the effect that the defendant William L. Staley 
& Co. (Inc.) is now defunct, and without officers authorized 
tc make assignment of the bond. and that defendant Wil- 
ham L, Staley is not now a resident of the State of New 
Mexico. 

The proceedings in the above case appear to be regular, 
and the judgment of the court is final and conclusive upon 
the parties to the action. 

The agreement executed by the defendant as a part of 
said note hereinbefore referred to, is a virtual assignment 
of the collateral. The court so found and ordered defend- 
ant to execute a formal assignment, which defendant has 
failed to do, and it appears is now unable to do. The 
judgment of the court provides that in case of such failure 
the decree of the court shall “ stand as an assignment and 
transfer of said bond.” 

From the facts presented, it is my opinion that title to 
the bond in question has been effectually transferred from 
the registree to the First National Bank of Albuquerque. 
and that the certified copy of the judgment of said court is 
suficient authority for you to transfer the registration of 
said bond on the books of your Department from William 
L. Staley & Co. to the First National Bank of Albuquerque, 
y. Mex. 

The papers submitted by vou are herewith returned. 

Respect fully, 
HARRY M. DAUGHERTY. 


To the SECRETARY OF THE TREASURY. 


TRANSFER OF REGISTERED LIBERTY LOAN BONDS AND 
VICTORY NOTES—COMMUNITY PROPERTY. 


Certain Liberty loan bonds and Victory notes were registered in 
the name of one John F. Rogers. the same being community prep- 
erty of the said Rogers and his wife. Rogers died intestate and, 
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there being no debts, no administration was had upon his estate. 
The District Court of Grayson County, Tex., partitioned the estate 
of the decedent and by its judgment, which has now become 
final, vested the title to said bonds and notes in Mrs. Mary E. 
Reynolds, a daughter of the decedent. Under such circumstances, 
the Treasury Department may safely reissue said bonds and 
notes in the name of the said Mary E. Reynolds. 


DEPARTMENT OF JUSTICE, 
October 29, 1921. 

Sir: This will acknowledge receipt of your letter of May 
26, 1921, requesting my opinion as to whether or not your 
Department can properly transfer certain Liberty bonds 
and Victory notes registered in the name of John F. Rogers 
without assignment by any representative of the estate 
upon authority of certain proceedings in the District Court 
of Grayson County, Tex., between Mrs. M. C. Rogers, 
plaintiff, and Mrs. Nannie J. Van Zant, Mrs. Mary E. Rey- 
nolds and her husband, E. W. Reynolds. 

It appears that John F. Rogers died on or about April 
21, 1920, leaving surviving him his widow, Mrs. M. C. 
Rogers, and two daughters, Mary E. Reynolds, wife of 
E. W. Reynolds, and Mrs. Nannie J. Van Zant, a widow; 
that the said Mary E. Reynolds and Nannie J. Van Zant 
were the only children of said John F. Rogers living at the 
time of his death, and that there were no deceased children 
of said John F. Rogers leaving descendants; that the said 
John F. Rogers died intestate, and that all of the property 
In question was the community property of Rogers and his 
wife, the said M. C. Rogers. 

No administration was had upon the estate of this de- 
cedent, but on October 7, 1920, the widow commenced the 
above-mentioned proceeding in the district court for parti- 
tion of the property. 

The court, after due proceedings had, found the facts to 
be as above set forth and partitioned the property accord- 
ing to the respective interests of the parties, one-half to 
the widow and one-fourth to each of the two daughters, 
the bonds and notes in question being set apart to Mrs. 
Reynolds. No appeal has been taken from the order of 
the court, and the district judge has certified that the 
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time within which an appeal can be taken therefrom has 
elapsed. Affidavits by three persons who knew the de- 
cedent for many years have been made, from which it 
appears that the estate of the decedent was abundantly 
solvent, and that there were no debts existing against 
the same. 

Art. 2469 of Vernon’s Sayles’ Statutes of Texas pro- 
Vides: 

“Upon the dissolution of the marriage relation by 
death, all property belonging to the community estate of 
the husband and wife shall go to the survivor, if there be 
no child or children of the deceased or their descendants; 
but if there be a child or children of the deceased, or 
descendants of such child or children, then the survivor 
shall be entitled to one half of said property, and the other 
half shall pass to such child or children, or their descend- 
ants.” * s 8 

Art. 3280, Complete Texas Statutes, 1920, provides: 

**‘ No administration upon any estate shall be granted, 
unless it shall be made to appear to the satisfaction of the 
court that there exists a necessity therefor, such ney 
to be determined by the court hearing the application.” 

4Art. 3255 provides that application for letters of admin- 
ist ration shall state: 

““# # © (4) That a necessity exists for the adminis- 
tration upon such estate, setting forth the facts which show 
such necessity.” 

_ Under the circumstances set forth in the instant case, it 

1S apparent that there was neither necessity nor ground for 

administration, and had same been requested it must have 
€n denied by the county court. 

See Blair v. Cisneros, 10 Texas, 34, 47; Kleinecke v. 
Woodward, 42 Texas, 311, 313; M artin v. Robinson, 67 
Texas, 368, 376. 

And i in Hart v. Hart, 170 S. W. 1071, it was held that 
Where there are no creditors of an estate and those inter- 
*Sted in it are under no legal disability, the partition of 
the property may be adjusted in a partition suit brought 
'M the district court. Also see Patterson v. Allen, 50 Texas, 

3, 26, and Moore v. Moore, 8° Texas, 29. 
86519°— 24—-voL 53——-7 
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In the instant case there were no debts, the widow and 
the heirs, all of whom were adults, have submitted them- 
selves to the jurisdiction of the court and have consented 
to the partition of the estate; the court had jurisdiction 
of the cause, and its judgment, which has now become 
final, has vested the title to the bonds in Mrs. Reynolds; 
wherefore I am of the opinion that the Treasury Depart- 
ment may safely reissue the bonds and notes in question 
in the name of Mary E. Reynolds. 

Respectfully, 
HARRY M. ee Ae 


To the SECRETARY OF THE T REASURY. 


FEDERAL RESERVE BANKS—GOVERNMENT RATE FOR 
TELEGRAPH MESSAGES. 


If a Federal reserve bank is, in fact, an agent of the Treasury 
Department, then, while acting as such and in the transaction 
of the Government's business, telegraph messages, sent or re- 
ceived by such agent and in the furtherance of governmental 
transactions in which it is employed, are entitled to the Govern- 
ment rate fixed by the Postmaster General under the provisions 
of section 5266 of the Revised Stgtutes. 


DEPARTMENT OF JUSTICE, 
October 29, 1921. 

Sir: Receipt is acknowledged of your letter of August 
24, requesting my opinion as to whether certain telegraph 
messages, sent prepaid or received collect by Federal re- 
serve banks on fiscal agency business, the charges on which 
are paid by Federal reserve banks and are not reimbursed 
by the Treasury, are entitled to Government rates under 
section 5266, Revised Statutes. 

It is stated that the Federal reserve banks, under the 
provisions of section 15 of the Federal Reserve Act (38 
Stat. 265), have been appointed fiscal agents of the United 
States; that as such fiscal agents they transact official busi- 
ness for the Treasury Department in connection with the 
issue and distribution of new issues of securities and the 
handling of transactions relating to outstanding issues, 


The Sceretary of the Treasury, 55 


and, in such capacity, they act as agents of the Treasury 
Department. 

It appears that the Western Union Telegraph Co. has 
taken the position that messages received collect, or sent 
by the Federal reserve banks, for which the banks paid and 
are not reimbursed by the Treasury Department, although 
on Government business, are not entitled to the Govern- 
ment rate fixed by the Postmaster General. 

Section 5266, Kevised Statutes, provides: 

“Telegrams between the several Departments of the 
Government and their officers and agents, in their transmis- 
sion over the lines of any telegraph company to which has 
been given the right of way, timber, or station lands from 
the public domain shall have priority over all other busi- 
ness, at such rates asthe Postmaster General! shall annually 

fix. And no part of any appropriation for the several De- 
partments of the Government shall be paid to any company 
Which neglects or refuses to transmit such telegrams in 
accordance with the provisions of this section.” 

It is evident that the last sentence of the above para- 
raph is not a condition precedent to the determination of 
whether the message is a Government message, and, there- 
fore, entitled to the rate fixed by the Postmaster General. 
If a Federal reserve bank is, in fact, an agent of the 
Treasury Department, as stated, then, while acting as such 
and in the transaction of the Government’s business, tele- 
&Taph messages sent or received by such agent and in fur- 
therance of vovernmental transactions in which it is em- 
ployed, are entitled to the Government rate fixed by the 
Postmaster General under the provisions of the statute 
tbove cited. 

If the Government's business is being transacted at a 
loss, as claimed by the Western Union Telegraph Co., that 
'S & proper matter to be taken up with the Postmaster 
Feneral in connection with the annual fixing of the rate 
Or Government messages. 

Respectfully, 
HARRY M. DAUGHERTY. 

To the Secretary or THE TREASURY. 
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PUBLIC HEALTH SERVICE NOT A PART OF THE MILITARY 
FORCES OF THE UNITED STATES. 


The Public Health Service is not a part of the military forces of 
the United States within the meaning of the definition of the 
term “ military or naval forces of the United States” in section 
1 of the Revenue Act of 1918 (40 Stat. 1058), and hence the 
personnel of the Public Health Service is not entitled to the 
exemption from taxation granted in section 213 (b) (8) of said 
Act. (40 Stat. 1066.) 


DEPARTMENT OF JUSTICE, 
October 29, 1921. 

Sir: Acknowledgment is hereby made of your request 
of August 29 for an opinion on the following question: 

“Is the personnel of the Public Health Service a part of 
the military forces of the United States within the mean- 
ing of the definition of ‘ military and naval forces of the 
United States’ in section 1 of the Revenue Act of 1918, 
and entitled to the exemption granted in section 213 (b) 
(8) of such Act?” 

- My reply is in the negative for the following reasons, to 
wit: 

The Public Health Service has grown out of the Marine 
Hospital Service which was organized by the Act of July 
16, 1798 (1 Stat. 605), and limited only to the relief of sick 
and disabled seamen of vessels engaged in foreign trade. 
Later its service was extended to the Navy (Act of Mar. 2, 
1799, 1 Stat. 729), to vessels on the Mississippi River (Act 
of May 3, 1802, 2 Stat. 192), to vessels on other western 
rivers and the Great Lakes (Act of Mar. 3, 1837, 5 Stat. 
189), and to vessels in the coasting trade (Act of Mar. 1, 
1843, 5 Stat. 602). 

The Act of July 1, 1902 (32 Stat. 712), changed the name 
of the service to the Public Health and Marine Hospital 
Service, and by the Act of August 14, 1912 (37 Stat. 309), 
its name was again changed to the Public Health Service. 

The authority for its organization, as above outlined, is 
found in the interstate and foreign commerce clause of the 
Constitution (Art. 1, sec. 8, cl. 3): 

“ Congress shall have power to regulate commerce with 
foreign Nations, and among the several States,” 
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which has been enlarged and construed by the courts to 
include the “ power to control and govern seamen of Amer!- 
can vessels” and the adoption of “quarantine laws.” 
(United States v. Craig, 28 Fed. 795.) 

In 1887 the question whether service in the Marine Corps 
constituted service in the military forces of the United 
States was decided in the affirmative, and that decision 1s 
very clearly based upon the fact that 
“the services rendered by that (Marine) corps are always 
of a military character and are rendered as part of the 
duties to be performed by either the army or the navy.” 
(United States v. Dunn, 120 U. S. 252.) 

Again, in the case of Wilkes v. Dinsman, 7 How. 89, 124, 
the court says: 

“Though marines are not, in some senses, ‘seamen,’ and 
their duties are in some respects different, yet they are, 
while employed on board public vessels, persons in the 
naval service, persons subject to the orders of naval offi- 
cers, persons under the government of the naval code as to 
punishment, and persons amenable to the Navy Depart- 
ment.” | 

No such analogous reasoning may be applied to the duties 
of the Public Health Service; indeed, its personnel is not 
subject to military law except in so far as is equally ap- 
plicable to all citizens accompanying or serving with the 
armies of the United States in times of war as laid down 
in subdivision (d) of the second article of war (section 
1342, Revised Statutes, as amended by section 3, Act of 
August 29, 1916, 39 Stat. 650). Nor are members of the 
Public Health Service subject to punishment of naval 
courts-martial as it appears in section 1624 of Revised 
Statutes, and also 15 Opinions of the Attorneys General, 
597, 598, | 

The confusion, if any there be, concerning the status of 
this body, seems to have arisen as a result of our late war. 
Section 4 of the Act of Congress of July 1, 1902 (32 Stat. 
+13), provides: 

“The President is authorized, in his discretion. to utilize 
the Public Health and Marine Hospital Service in times of 
threatened or actual war to such extent and in such manner 
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as shall in his judgment promote the public interest with- 
out, however, in any wise impairing the efficiency of the 
service for the purposes for which the same was created 
and is maintained.” 

An order purporting to have been given pursuant to 
such Act, issued April 3, 1917, known as Executive Order 
No. 2571, reads: 

“In times of threatened or actual war the Public Health 
Service shall constitute a part of the military forces of 
the United States.” 

The whole query therefore rests on whether by such 
Executive order the nature of the Public Health Service 
was changed from nonmilitary to a military body. Clearly 
the affirmative of such question is untenable because the 
congressional Act under which the Executive order was is- 
sued authorized the President to “ utilize,” not to convert, 
and then to leave no doubt as to the extent of his power 
to utilize Congress added the limitation upon the Executive 
in the following words: 

“without, however, in anywise impairing the efficiency 
of the service for the purpose for which the same was 
created and is maintained.” 

The power to create a military force out of a civilian 
source or from any nonmilitary body is clearly a duty 
residing in Congress alone under the provisions of our Con- 
stitution. No intention to delegate such authority could 
possibly be inferred from the limited wording of the Act 
(cited supra). The President’s authority, therefore, to 
utilize the Public Health Service within prescribed limits 
being a statutory one, he is in so doing, bound by “ the 
letter of positive enactment.” (4A/cBlair v. United States, 
19 Ct. Cl. 528.) 

I, therefore, conclude that the Public Health Service 
has at no time since its creation performed, nor was it 
created for the purpose of performing military or naval 
duties, nor has it been subject to the authority of or regu- 
lated by naval or military rules, for which reasons it has 
always been nonmilitary in character, and the Executive 
Order, No, 2571, stating that it shall constitute a part of 
the military forces of the United States did not in effect 
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convert or change it into a military classification within the 
meaning of the definition of the “ military or naval forces 
of the United States.” 

Respectfully, : 
HARRY M. DAUGHERTY. 


To the SECRETARY OF THE TREASURY, 


FOUND TREASURY CERTIFICATES OF INDEBTEDNESS. 


The present case, wherein certain Treasury certificates of indebted- 
ness were found and presented by the finder for payment to the 
Federal Reserve National Bank of Chicago, is indistinguishable 
from that dealt with in the opinion of December 8, 1919 (32 
Op. 80), and hence the present case should be governed in ac- 
cordance with that opinion. 


DEPARTMENT OF JUSTICE, 
November 8, 1921. 

Sir: This will acknowledge receipt of your letter of 
April 6, 1921, with its inclosures relative to Treasury cer- 
tificates of indebtedness, Series T D-1920, Nos. 7681 and 
7686, denomination $10,000, alleged to have been found by 
a Mrs. Jagger, and which have been presented for payment 
to the Federal Reserve National Bank of Chicago as fiscal 
agent of the United States. 

You inquire whether the present case is distinguishable 
from the case in which an opinion was rendered by Acting 
Attorney General King on December 8, 1919 (32 Op. 80), 
and what action should be taken by the Treasury Depart- 
ment with respect to these certificates. 

You are advised that the present case appears to be in- 
distinguishable from that dealt with in the aforementioned 
opinion of the Acting Attorney General, and that you 
should be governed in accordance with that opinion. 

Respectfully, 
HARRY M. DAUGHERTY. 


To the SECRETARY OF THE TREASURY. 
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OSAGE INDIANS—TAX ON OIL AND GAS ROYALTIES FOR 
ROAD CONSTRUCTION. 


The proviso to section 5 of the Act of March 8, 1921 (40 Stat. 
1251), which directs the Secretary of the Interior to pay to 
Osage County, Okla., for road construction and maintenance, a 
sum equal to 1 per cent of the umount received by the Osage 
Tribe of Indians as royalties from oil and gas production, is 
valid and constitutional. 


DEPARTMENT OF JUSTICE, 
November 4, 1921. 


Sir: Iam in receipt of your letter of June 14, 1921, in 
which you request my opinion as to the legality of the 
proviso to section 5 of the Act of March 3, 1921, c. 120, 
41 Stat. 1250, which directs the Secretary of the Interior 
to pay to Osage County, Okla., for road construction and 
maintenance, » sum equal to 1 per cent of the amount 
received by the Osage Tribe of Indians as royalties from 
oil or gas production. 

It appears that a protest against the payment of the 
amount specified has been made by the Osage ‘1 ribal Coun- 
cil, it being asserted that the provision is “unjust and 
unconstitutional.” 

The fifth section of the Act of March 3, 1921 (41 Stat. 
1250), is as follows: 

“That the State of Oklahoma is authorized from and 
ufter the passage of this Act to levy and collect a gross 
production tax upon all oil and gas produced in Osage 
County, Oklahoma, and all taxes so collected shall be 
paid and distributed, and in lieu of all other State and 
county taxes levied upon the production of oil and gas as 
provided by the laws of Oklahoma, the Secretary of the 
Interior is hereby authorized and directed to pay, through 
the proper officers of the Osage Agency, to the State of 
Oklahoma, from the amount received by the Osage Tribe 
of Indians as royalties from production of oil and gas, 
the per centum levied as gross production tax, to be dis- 
tributed as provided by the laws of Oklahoma: Provided, 
That the Secretary of the Interior is hereby authorized 
and directed to pay, through the proper officers of the 
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Osage Agency, to Osage County, Oklahoma, an additional 
sum equal to 1 per centum of the amount received by the 
Osage Tribe of Indians as royalties from production of 
oi] and gas, which sum shall be used by said county only 
for the construction and maintenance of roads and bridges 
therein: Provided further, That the proper officials of 
Osage County shall make an annual report to the Secre- 
tary of the Interior showing that said fund has been used 
for road and bridge construction and maintenance only.” 

Whether the direction of Congress to the Secretary for 
this payment is unjust is a question which need not be 
considered by me for, if constitutional, the wisdom of the 
legislation is for Congress alone to determine. 

I pass, then, to the question of the constitutionality of 
the portion of the statute assailed by the Tribal Council. 

The Act of June 28, 1906, c. 3572, 34 Stat. 539, provided 
for the division of the lands and funds of the Osage In- 
dians. After directing the manner in which the lands 
should be allotted so as to give each member his fair share, 
and which were to be inalienable for twenty-five years, pro- 
vision was made for the issuance of certificates of com- 
petency to such members as the Secretary of the Interior 
should determine to be capable of managing his individual 
affairs. Upon issuance of such certificate the Indian might 
dispose of all his surplus lands. (Seventh paragraph, sec- 
tion 2, 34 Stat. 542.) However, it was expressly provided: 

“ That nothing herein shall authorize the sale of the oil, 
gas, coal, or other minerals covered by said lands, said 
minerals being reserved fo the use of the tribe for a period 
of twenty-five years, and the royalty to be paid to said tribe 
as hereinafter provided. * * *” [Italic supplied. ] 

Again, it was declared in section 3: 

“That the oil, gas, coal, or other minerals covered by 
the lands for the selection and division of which provision 
is herein made are hereby reserved to the Osage tribe for 
a period of twenty-five years.” (34 Stat. 543.) 

Section 4 of the Act directed the segregation of the 
funds of the tribe and the placing of them to the credit 
of the individual members, and for the payment quar- 
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terly of the interest accruing thereon. Paragraph second 
of that section is as follows: 

“ That the royalty received from oil, gas, coal, and other 
mineral leases upon the lands for which selection and di- 
vision are herein provided, * * * shall be placed in 
the Treasury of the United States to the credit of the 
members of the Osage tribe of Indians as other moneys of 
said tribe are to be deposited under the provisions of this 
Act, and the same shall be distributed to the individual 
members of said Osage tribe according to the roll provided 
for herein, in the manner and at the same time that pay- 
ments are made of interest on other moneys held in trust 
for the Osages by the United States, except as herein 
provided.” (384 Stat. 544.) 

It is asserted by the council that as it is provided that 
the royalties accruing from oil and gas leases are to be 
placed to the individual credit of the members of the tribe,. 
the individual member became possessed of a vested in- 
terest therein, and that the direction in the proviso to sec- 
tion 5 of the Act of March 3, 1921, for the payment of 
moneys from those royalties to Osage County, constitutes 
a taking of the property of the individual Indian for pub- 
lic purposes, which is beyond the power of Congress. 

But it must be borne in mind that the mineral rights 
in the lands are reserved to the tribe, not to the indi- 
vidual member. The tribe was the entity considered by 
Congress in the provision with respect to leasing for 
minerals and the revenues or royalties obtained were con- 
sidered as tribal funds first and not as individual royalties. 
The mineral leases were to be made through the Tribal 
Council with the approval of the Secretary of the Interior; 
the royalties were to be paid to the Osage Tribe (section 3). 
The individual member had no part in the leasing even of 
his own land. The entire matter was a tribal affair. Until 
they were placed to the credit of the individual Indian, 
they remained tribal funds. 

That the royalties were considered tribal funds by 
Congress is further evidenced by what was said in the de- 
bate in the House of Representatives when the legislation 
was under consideration. Cong. Rec. vol. 40, pt 8, p. 7200. 


The Secretary of War. 63 


Again, in the same Act (third and fourth paragraphs, sec- 
tion 4) certain sums were set aside from the royalties for 
schools and for a tribal emergency fund. 

Now, as these royalties are tribal funds, it can not be 
seriously contended that Congress had not power to provide 
for their disbursement for such purposes as it might deem 
for the best interest of the tribe. That power resides in 
the Government as the guardian of the Indians, and the 
authority of the United States as such guardian is not to 
be narrowly defined, but on the contrary is plenary. 

ixamples of the exercise of such power over the tribal 
property of Indians, and decisions sustaining it, are found 
in many of the adjudicated cases, among them Cherokee 
Nation v. Hitchcock, 187 U. S. 294; Lone Wolf v. Hitch- 
cock, 187 U.S. 553; Gritts v. Fisher, 224 U. S. 640; Size- 
more v. Brady, 235 U.S. 441; Chase v. United States, de- 
cided April 11, 1921. 

The case of Choate v. Trapp, 224 U. S. 665, is stressed 
in the letter of the attorney for the Tribal Council, copy 
of which you transmitted. That case is not in point for the 
decision there turned on the finding that a contract existed 
between the Government and the Indian arising out of the 
surrender by the latter of his equitable rights in the tribal 
property in consideration of an allotment of tax-free land. 

From the foregoing it follows that the provision in sec- 
tion 5 of the Act of March 3, 1921, against which protest is 
directed, is valid and constitutional. 

Very respectfully, 
HARRY M. DAUGHERTY. 


To the SECRETARY OF THE INTERIOR. 


SECURING INFORMATION FOR USE AS EVIDENCE IN 
PROSECUTING CLAIM AGAINST THE GOVERNMENT, 


Where the Government hus been requested to furnish certain in- 
formation for use as evidence in the prosecution of a suit aguinst 
it in the Court of Claims and the attorneys conducting the defense 
of the suit have objected to the reception in evidence of such 
information, or have themselves declined to obtain or furnish it 
tou the plaintiff, then sueh information ean only be obtained by 
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plaintiff after a motion duly brought before the Court ard an 

order of the Court allowing or directing the giving of such 

information. 
DEPARTMENT OF JUSTICE, 
| November 28, 1921. 

Sir: In your letter of October 22, 1921, referring to a 

request of Mr. Frank Keiper of Rochester, New York, to 
be furnished information as to the cost of production of 
75 m/m and 155 m/m guns, in connection with the suit 
in the Court of Claims against the Government by Carl G. 
Allgrunn for infringement of patents, you request me to 
give— 
“an expression of opinion as to the extent of the obliga- 
tion upon the United States to furnish inventors, upon 
their request or upon that of their attorneys, informa- 
tion which will form the basis of, or be used in connection 
with, claims against the Government.” 

From your letter and accompanying papers it appears 
that the matter actually before your Department for deter- 
mination is whether or not Mr. Frank Keiper, as attor- 
ney for Carl G. Allgrunn in the prosecution of a suit 
brought by the latter against the United States, and now 
pending in the Court of Claims, should be given certain 
information respecting the cost of manufacture at par- 
ticular plants of 75 m/m and 155 m/m guns. 

In view of the fact that the information asked for is 
sought by the plaintiff for use as evidence in a suit 
actually pending in the Court of Claims, the question of 
supplying the information requested necessarily involves 
a consideration of its competency as evidence and its 
relevancy to the issues of the suit. In the absence of a 
stipulation or agreement by counsel, such questions are 
solely for the determination of the Court of Claims, upon 
application or motion duly made before it by either 
party to the proceeding. 

If, as I apprehend is the case. my assistants conducting 
the defense of the suit have objected to the reception in 
evidence of the information requested of you, or have 
themselves declined to obtain or furnish the information 
to plaintiff, then such information can only be obtained 
by plaintiff after a motion duly brought before the Court 
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and an order of the Court allowing or directing the giv- 
ing of such information. 
Respectfully, 
HARRY M. DAUGHERTY. 


To the SECRETARY OF War. 


IMMIGRATION—ALIEN CHILDREN OF RESIDENT ALIEN 
FATHER. 


Under the Act of May 19, 1921, limiting the immigration of aliens 
into the United States, the alien children of a resident alien father 
are not entitled to admission into this country, the quota being full. 


DEPARTMENT OF JUSTICE, 
November 25, 1921. 

Sir: I have the honor to acknowledge receipt of your 
letter of the 16th instant, with enclosure, requesting my 
opinion upon the question whether in view of the pro- 
visions of Section 2 of the Act of May 19, 1921, the three 
alien children of Alter Rosenbaum, also an alien, but resi- 
dent in this country, may be admitted to join their father, 
the quota being full. 

The provisions of Section 2 so far as pertinent read as 
follows: 

“(a) That the number of aliens of any nationality who 
may be admitted under the immigration laws to the United 
States in any fiscal year shall be limited to 3 per centum of 
the number of foreign-born persons of such nationality 
resident in the United States as determined by the United 
States census of 1910. This provision shall not apply to 
the following, and they shall not be counted in reckoning 
any of the percentage limits provided in this Act: (1) 
Government officials, their families, attendants, servants, 
and employees; * * * (8) aliens under the age of 


eighteen who are children of citizens of the United States. 
* * % * * * Po 


(d) Provided further, That in the enforcement of this 
Act preference shall be given so far as possible to the 
wives, parents, brothers, sisters, children under eighteen 
years of age, and fiancées, (1) of citizens of the United 
States, (2) of aliens now in the United States who have 
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applied for citizenship in the manner provided by law, or 
(3) of persons eligible to United States citizenship who 
served in the military or naval forces of the United States 
at any time between April 6, 1917, and November 11, 1918, 
both dates inclusive, and have been separated from such 
forces under honorable conditions.” (42 Stat. 5.) 

An examination of the above provisions demonstrates 
that the attention of Congress was called to the question 
of excluding parts of a family and that in certain specified 
instances it indicated when this should not be done. It 
appears that the three children forming the subject of 
your letter do not fal] within such exemptions. The speci- 
fication of certain exemptions negatives the inclusion of 
others. Lapina v. Williams, 232 U.S., 78. To attempt to 
read into the statute an exemption to cover the three 
children here involved would be to legislate, not to in- 
terpret. 

I regret to advise you that the Act here drawn in ques 
tion does not permit you to accord entry into the country 
of the three alien children of Alter Rosenbaum. 

Respectfully, 
HARRY M. DAUGHERTY. 


To the SECRETARY OF Labor. 


SSUANCE OF DUPLICATES INO LIEU OF DESTROYED 
LIBERTY LOAN BONDS. 


The evidence submitted by the Studebaker Corporation of the de- 
struction of certain coupon bonds of the Fourth Liberty loan 
owned by it is clear and unequivocal in contemplation of seetion 
3702 of the Revised Statutes and hence the Secretary of the 
Treasury is justified In issuing duplicates of the destroyed bonds, 
provided he is satisfied of the sufliciency of the evidence. 

The indemnity bond in double the amount of the destroyed .onds, 
required by section 3708, Revised Statutes, is ample protection 
to the Government against loss through the issue of duplicate 
bonds in the place of those destroyed, 


DrvarrMenrt oF JUSTICE, 
December 23, 1921, 
Str: Receipt is acknowledged of your letter of November 
29.1921, with regard to the application of the Studebaker 


The Scerctary of the Treasury. 67 


Corporation, of South Bend, Ind., for the issue of dupl- 
cates in lieu of certain coupon bonds of the Fourth Liberty 
loan, alleged to have been stolen and destroyed by an em- 
plovee of that corporation. You request my opinion as to 
whether the evidence of the destruction of said bonds is in 
full compliance with the statute. 

The facts, as shown by the papers presented, are as fol- 
lows: 

The Studebaker Corporation owned 25 coupon bonds of 
the Fourth Liberty loan, each in the denomination of 
$10,000. The package containing the 25 bonds was stolen 
by Leo M. Kennett, an employee of the corporation. Ken- 
nett admits the theft of the bonds and claims that he became 
frightened and destroyed 22 of said bonds by burning 
them in the furnace at his home. Three bonds were re- 
tained by him, and subsequently recovered by the Stude- 
baker Corporation when an effort was made to negotiate 
them. 

Kennett was arrested and convicted of the theft. The 
only evidence of the absolute destruction of the 22 bonds in 
question is the sworn testimony of Kennett. 

Application has been made for the issue of duplicates of 
the 22 bonds alleged to have been destroyed. Duplicates 
of destroyed coupon bonds may be issued under the provi- 
sions of sections 3702 and 3703, Revised Statutes (Comp. St. 
6517 and 6818), which read as follows: 

“Sec. 3702. Whenever it appears to the Secretary of the 
Treasury, by clear and unequivocal proof, that any interest- 
bearing bond of the United States has, without bad faith 
upon the part of the owner, been destroyed, wholly or in 
part, or so defaced as to impair its value to the owner, and 
such bond is identified by number and description, the 
Secretary of the Treasury shall, under such regulations and 
with such restrictions as to time and retention for security 
or otherwise as he may prescribe, issue a duplicate thereof, 
having the same time to run, bearing like interest as the 
bond so proved to have been destroyed or defaced, and so 
marked as to show the original number of the bond de- 
stroved and the date thereof. * * * 

“Sec. 3703. The owner of such destroyed or defaced 
bond shall surrender the same, or so much thereof as may 
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remain, and shall file in the Treasury a bond in a penal sum 
of double the amount of the destroyed or defaced bond, and 
the interest which would accrue thereon until the principal 
becomes due and payable, with two good and sufficient sure- 
ties, residents of the United States, to be approved by the 
Secretary of the Treasury, with condition to indemnify and 
save harmless the United States from any claim upon such 
destroyed or defaced bond.” 

The question presented for my determination is whether 
the evidence of the destruction of said bonds is in compli- 
ance with the statutory provision that such evidence must 
be “clear and unequivocal.” 

There is nothing in the statutes above quoted which re- 
fers either to the credibility or the sufficiency of the evi- 
dence. Section 3702, Revised Statutes, provides that when 
“it appears to the Secretary of the Treasury, by clear and 
unequivocal proof,” that the bond has been destroyed, a 
duplicate may be issued. It is my opinion that the suffi- 
ciency of the evidence presented under section 3702, Re- 
vised Statutes, is left to the determination of the Secretary 
of the Treasury. 

The evidence submitted is sworn testimony of one who, 
above all others, has knowledge of the disposition made of 
the stolen bonds. He testifies clearly and unequivocally 
that the bonds were destroyed by him. There is no evi- 
dence to the contrary and no equivocation apparent in his 
testimony. 

It is my opinion, therefore, that the evidence of the 
destruction of the 22 coupon bonds submitted by the 
Studebaker Corporation is clear and unequivocal in con- 
templation of the statute, and that the Secretary of the 
Treasury is justified in issuing duplicates of the destroyed 
bonds, provided he is satisfied of the sufficiency of the evi- 
dence submitted to him. 

The indemnity bond in double the amount of the de- 
stroyed bonds, required by section 3703, Revised Statutes, 
is ample protection to the Government against loss through 
the issue of duplicate bonds in the place of those destroyed. 

The papers transmitted are herewith returned. 

Respectfully, 
HARRY M. DAUGHERTY. 

To the SECRETARY OF THE TREASURY. 
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RESCISSION OF CONTRACT OF SALE OF A QUANTITY OF 
BACON SEIZED BY THE GOVERNMENT. 


The Secretary of War is authorized to rescind a certain contract 
with one Louis Leavitt for the sale of 1,856,634 pounds of bacon, 
which the Government seized after the contractor had been in- 
dicted and arrested for hoarding said bacon in violation of the 
provisions of sections 6 and 7 of the Food Control Act (40 
Stat. 278). 

The Secretary is authorized to rescind suid contract on the basis 
of returning to the contractor the purchase price for so much of 
said bacon as is redeliverable to the Government by the con- 
tractor; and he is also authorized to reimburse the contractor for 
such charges paid by him as were reasonably required for the 
transportation, Storage, insurance, and proper protection of the 
property. 

The Secretary is unauthorized to pay any claim for attorneys’ fees 
or transactions with banks, or any disbursements not directly 
attributable as a charge for the protection of the property. or 
interest on such sum as may be determined to be due the con- 
tractor. 


'  DeparTMENT OF JUSTICE, 
December 23, 1921. 

Sir: I beg to acknowledge the receipt of your letter, in 
which you request my opinion whether the Secretary of 
War could legally rescind a certain contract with one Louis 
Leavitt for the purchase by him of a quantity of bacon. 

The material facts with respect to which my opinion is 
desired are substantially as follows: 

By a circular dated May 10, 1919 (S. P. D. No. 1434, 
Sub.), the War Department, Surplus Property Division, 
advertised for sale a particularly described lot of 2,493,836 
pounds of issue bacon. In accordance with such advertise- 
ment one Louis Leavitt (to whom I shall refer herein us 
the contractor) forwarded a sealed bid bearing date of 
May 26, 1919, for the said amount of 2,493,846 pounds at 
the unit price of 283 cents per pound, amounting to the total 
price of “ $713.860.56 approximately.” ‘The bacon was sold 
“f.o. b. Army warehouse, Baltimore, Maryland,” and de- 
liveries were to be made “when notified within thirty 
days.” The bid submitted by the contractor was awarded 
to him on June 12, 1919, and he paid down as a deposit 
$60,000 prior to the acceptance of his bid. 

86519°—24—voL 33——8 
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The payments made by the contractor on account of the 
purchase of this bacon were made in the amounts and on 
the dates as follows: 


June 5, 1919, by check of claimant__------_---__-_____ $60,000. 00 
July 12, 1919, by check of claimant____-_._.._____-__-- 8, 700. 00 
July 22, 1919, by check of claimant___-__-_-__--____-_- 30, 000. 00 
August 8, 1919, by check of claimant..___-__.._____._- 50, 000. 00 
August 19, 1919, by check of claimant____--.._--__-_--- 200, 000. 00 
August 19, 1919, by check of claimant___-__.-_-___.___- 276, 312. 96 

August, 1919, by amount paid to War Department by 
Paul Klopstock on sale made by contractor___....-__ 53, 391. 60 
POCO aS e 5 Pet core at Bh ee ee oe 698, 404. 56 


It appears that no deliveries of the bacon were made to 
the cantractor until after he had completed payment there- 
for as above stated, and that thereafter deliveries or ad- 
justments therefor were made in the manner described in 
subparagraphs (a) to (d) immediately following: 

(2) Approximately 65,000 pounds (exact amount can be 
ascertained from vendees named below) were delivered to 
persons to whom the contractor made sales, and for which 
he received payments aggregating $20,386.51 on the follow- 
ing dates: 


September 8, 1919, Fred G. Hodges___-_-------__ $14, 303. 49 
September 29, 1919, Sol Richman. --..------- 41. 23 
September 29, 1919, E. F. Kelly_.---_------____--_-_. MD. 49 
October 21, 1919, R. G. Gray & Co______- ~~ ee 46. 30 
November 1, 1919, Blue Ribbon Produce Co___-_.------ 5. 000. 00 

20, 386. 51 


(5) Between the date of the contract and October 27, 
1919, for the most part in the month of September, the 
War Department shipped to the contractor 13,318 cases 
containing from 100 to 110 pounds of bacon each, approxi- 
mating 1,431.700 pounds. The shipments were made to 
and stored in the name of the contractor at Kelly’s ware- 
houses, located at 80 Roebling Street and 140 Metropolitan 
Avenue, Brooklyn, N. Y. 

(c) In November, 1919, approximately 424.930 pounds 
of bacon were shipped to the contractor and stored in the 
same warehouses with the 1,431,700 which were shipped 
prior to October 27. It appears that the total weights 
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shipped and stored in these warehouses, was 2,293,784 
pounds less the weight of crates, tare, etc., amounting to 
437,150 pounds or 1,856,634 pounds more or less of bacon. 

(d@) As to the balance making up the total amount pur- 
chased, there was a rescission agreement made with the War 
Department pursuant to which the contractor was re- - 
funded the sum of $100,245.11, the details of which do not 

appear in the records before me. 

I understand from your letter that my opinion is re- 
quested as to whether you would be legally justified in 
rescinding this contract in respect to the shipments of bacon 
igeregating 1,856,634 pounds approximately (referred to 
‘n subparagraphs (b) and (c) above) by reason of the 
following action, which was taken by the Government in 
connection with this particular quantity of bacon. 

On October 27, 1919, the United States attorney for tho 

astern District of New York secured the arrest of the 
Contractor for hoarding necessities upon an indictment by 
2 Federal grand jury, dated October 10, 1919, on ac- 
‘Unt of the contractor having in his possession in said 
Warehouses the 13,318 cases of bacon (subparagraph (b)), 
MC simultaneously with this arrest the bacon was seized 
by the United States marshal in a libel proceeding insti- 
tuted by the said United States attorney. The action 
taken by the United States attorney was reported to this 
“©Ppartinent as an indictment under the provisions of sec- 
hons 6 and 7 of the Food Control Act of August 10, 1917, 
(40 Stat. 278.) Ina letter dated October 27, 1919, to the 
Attorney General he specifically stated, “I believe I have 
& Strong case under the provision (of the above Act) that-— 

“Necessities shall be deemed to be hoarded within tho 
Meaning of this Act when * * * held * * * by 
any person in excess of his reasonable requirements for 
se or consumption by himself or dependents for a reason- 
able time.” (40 Stat. 278.) 

It appears that approximately 424.930 pounds of bacon 
Shipped to the warehouses in November (subparagraph 

(c) above) were not separately libeled, but that it was 
understood by the contractor that this bacon should be re- 
garded and treated as having the same status as the 13,318 
cases so formally seized. The facts and circumstances of 
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the case warrant the assumption that there was at least 
a constructive detention by the Government of the 424,930 
pounds delivered in November and that the contractor’s 
right of disposal thereof should abide the termination of 
the court proceedings, both criminal and civil. Accord- 
- ingly in this opinion the contractor’s rights in respect to 
the bacon delivered prior to October 27, 1919 (subpara- 
graph (6) above), will be treated as falling in the same 
category as the quantity delivered in November, 1919 (sub- 
paragraph (c) above). 

It further appears that after several indictments had 
been demurred to and the demurrers sustained the con- 
tractor was brought to trial February 16, 1920, and was 
acquitted by a jury on February 20, 1920. After the de- 
fendant’s acquittal, his attorney and the United States 
attorney stipulated to discontinue the libel proceedings 
without costs, with the result that the court entered an 
order on March 1, 1920, directing the United States mar- 
shal to release the bacon in question to the contractor. / 

I have given consideration to the apparent fact that, 
after this contract of sale was made, the market price of. 
bacon began to decline, and also that the contractor at the 
time the bacon was seized had in view a number of sales 
which he was about to consummate both in this country 
and in Europe, but which in fact were not actually con- 
summated. However, I regard these facts as having only 
an incidental bearing upon the War Department’s obliga- 
tions in the case and accordingly deem it unnecessary for 
reasons which will hereinafter appear to go into these de- 
tails. 

Upon these facts here briefly outlined, I conclude that vou 
are legally authorized to rescind this contract with respect 
to the 1,856,634 pounds of bacon which the Government 
seized. There can be no question that the Government is 
under a moral as well as legal obligation to the contractor 
in respect to this sale. 

Careful consideration has been given to the very able 
opinion of the Judge Advocate General, and particularly 
the cases, Wilson v. U.S, 11 Ct. of Us. 513; Deming’s 
case, 1 Ct. of Cls. 190. and Jones and Brown, 1 Ct. of Cls. 
383, which he cites. In the W/son case the interference 
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was by reason of a general order of the Military Governor 
of Washington; in Deming’s case the interference was by 
reason of Congress passing a genera] public law, and in the 
Jones and Brown case the rule in Deming’s case was ex- 
tended to the Executive branch of the Government, it being 
held in that case that “ whatever acts the Government may 
do, be they legislative or executive, so long as they be 
public and general, can not be deemed specially to alter, 
modify, obstruct, or violate the particular contracts into 
which it enters with individuals.” The court also said: 
“ A principle applicable to all cases, that the United States 
as a contractor can not be held liable directly or indirectly 
for the public acts of the United States as a sovereign.” 

However, in so far as the case of Jones and Brown is 
applicable to the one under discussion the point of the case 
is to be found in- the words: “So long as they (acts of the 
Government) be public and general.” In the instant case 
the acts of the Government’s interference were quite the 
opposite. They were rather private and special, since they 
can not be dissociated from the Government’s obligations 
to a particular contract to which it was a responsible and 
active party. The Government being under definite con- 
tractual obligations to Leavett placed itself in the anoma- 
lous position of taking his money with one hand, while 
with the other it actively and effectively prevented him 
from enjoying the fruits of his bargain. Such action, if 
attempted by an individual, could not receive judicial sanc- 
tion, and for the Government to do it without making 
amends, because it has the power, is not compatible with 
sovereign honor or that measure of justice which the Gov- 
ernment expects and exacts from its citizens. Clearly this 
in effect would constitute a failure of consideration moving 
from the Government for the money it received and retains. 
In itself such action would in legal effect be a rescission of 
the contract. The principles governing the relations of in- 
dividuals in respect to their contracts are equally applicable 
where the United States is a party. The following cases 
are examples: 

CVnited States v. Smith, 94 U.S. 214: 

United States v. Mueller, 118 U.S, 153; 

l'nited States v. Barlow, 184 U.S, 123: 

Purcell Envelope Co.v. US. 47 Ct. of Els. 1. 
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The decision of Judge Garvin, dated January 3, 1920 
(Eastern District of New York), in sustaining a demurrer 
to one of the indictments found against the contractor is 
worthy of reference: 

“The defendant even goes so far as to assert that if 
the actual facts are alleged in the indictment it will at 
once be apparent that there has been no violation of the 
law. This assertion is entitled to consideration because 
the proceedings in Congress reveal that the Government 
sold a quantity of bacon to Louis Leavett at a price above 
the minimum price set by the Secretary of War (Con- 
gressional Record, July 28, 1919). Jt wowd be incon- 
sistent with good morals for the Government to sell prop- 
erty to a purchaser, accept a consideration therefor, and 
then be heard to insist that this act of the purchaser was 
criminal.” 

In Voves v. United States, 249 Fed. 191, it is said: 

“Ts our Government of the superman type that re- 
leases the ruler from the obligations of honesty and fair- 
ness that are imposed upon the citizens? ” 

As bearing particularly upon the authority of the Secre- 
tary of War to suspend and readjust contracts I refer to 
an opinion by former Attorney General Wickersham, in 
which he advised that the Secretary of War was author- 
ized to relieve a contractor from the inequities brought 
about by the Government’s action. This opinion (28 Op. 
121) states in part: 

“While the question is not free from doubt, I feel con- 
strained to hold that the Secretary has such authority 
and that the equity which has been created by the action 
of the Government itself forms a sufficient justification 
for the suspension of the contract. I am unable to concur 
in the view that executive officers are limited in matters 
of this kind wholly to considerations affecting the pecu- 
niary interests of the Government. In my opinion the 
honor of the Nation is of greater importance. As stated 
by Judge Taney when Attorney General, there is nothing 
in the nature of our institutions which requires officers of 
the Government to perpetrate an act of injustice in the 
name of the United States. (2 Op. 482.) On the con- 
trary, | think the principles of morality underlying our re- 
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publican form of government are such as to make it the 
duty of executive officers, so far as possible, to avoid work- 
ing wrong or injustice to the people. In the present case it 
is manifest that the enforcement of the contract in question 
would simply cause a wrong which Congress would have 
to be called upon to right. Such enforcement would, there- 
fore, expose the Government to merited reproach.” 

As to the proper basis of adjustment, it is my opinion 
that you are authorized to rescind the contract on the basis 
of returning to the contractor the purchase price for so 
much of the 1,856,634 pounds of bacon (subparagraphs (6) 
and (c) above) as is redeliverable to the Government by the 
contractor. In reaching this conclusion I am not unmind- 
ful both of the apparent decline in the market price of 
bacon and of the contractor’s negotiations for profitable 
sales at the time he was arrested. Upon this question I re- 
gard the opinion of former Attorney General Berrien, ad- 
dressed to the Secretary of War on a similar subject, as 
particularly in point, which is in part as follows: 

“It is no answer to this to say, that if a ‘ proper store- 
house’ had been provided, the loss might still have oc- 
curred, because even such a building, of the best structure 
and in the most secure location, might not have withstood 
the fury of the hurricane and the violence of the current. 
The reply is instant and obvious. Such an argument over- 
looks the positive violation of the contract by the Govern- 
ment, to speculate upon what might have happened if that 
contract had been fulfilled. We know certainly that the 
Government did not fulfill its contract, by providing a 
‘proper storehouse.’ It must always remain uncertain 
what would have been the result if that contract had been 
fulfilled; and this uncertainty is the consequence of that 
very neglect on the part of the Government. The Govern- 
ment, then, can not take advantage of its own wrong to 
subject the claimant to a loss from the uncertainty produced 
by its own violation of its own contract. Ifa‘ proper store- 
house’ had been provided, all uncertainty would have been 
removed. Since the Government failed to do so, every 
presumption is in favor of the claimants, because it is the 
wrong of the Government which has occasioned the uncer- 
tainty.” (2 Op. 408.) 
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It follows that you are authorized to reimburse the con- 
tractor for such charges paid by him as were reasonably 
required for the transportation, storage, insurance, and 
proper protection of the property. However, any claim for 
attorneys’ fees or transactions with banks, or any disburse- 
ments not directly attributable as a charges for the protec- 
tion of the property, you are not authorized to pay. I fur- 
ther advise that you are not authorized to pay interest on 
such sum as you may determine to be due the contractor on 
the above basis (R. 8., 1091; Z7illson v. U’. S., 100 U.S. 43; 
Maguire et al. vy. U. S., Memorandum Opinion, U. 8. 
Dist. Court, Dist. of Connecticut, Dec. 7, 1921). 

Respectfully, 
HARRY M. DAUGHERTY. 


To the Secrerary OF War. 


t 


RETIREMENT OF TEMPORARY NAVAL OFFICERS. 


Temporary officers of the Navy who have incurred physical disa- 
bility im the line of duty in time of war and who have made 
proper application to the Secretary of the Navy on or before 
October 1, 1921, for retirement, are entitled to be retired under 
the provisions of the Act of July 12, 1921 (Pub, No. 35, 67th 
Cong.), even though the order of retirement is not actually 
made until after December 31, 1921. 


DEPARTMENT OF JUSTICE, 
January 9, 1922. 

Sir: I beg to acknowledge receipt of your letter of 
December 30, 1921, stating that, under a strict interpre- 
tation of the laws relating to retirement, temporary offi- 
cers of the Navy are ineligible for retirement after 
December 31, 1921, since the individuals concerned will 
on that date automatically lose their officer status and 
will become civilians or revert to their permanent en- 
listed status. This construction is based on the fact that, 
not being officers after December 31, 1921, they can not 
be retired under the same conditions as apply to regular 
officers of the Navy, namely, that the individual to be 
retired must be an officer on the active list at the time of 
his retirement, and that he shall receive while on the 
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retired list 75 per cent of the pay provided for the 
grade or rank which he held at the time of his retirement. 

You request an expression of my opinion on the fol- 
lowing specific question: 

“May a temporary officer having no permanent officer 
status and who reverts to a civilian or enlisted status on 
January 1, 1922, be placed on the retired list after De- 
cember 31, 1921, if he is in all other respects eligible for 
retirement under the provisions of the Act of July 12, 
1921 (Pub. No. 35, 67th Congress) ¢” 

The statutes relating to retirement with pay of regular 
officers of the Navy are sections 1457 and 1588, Revised 
Statutes, quoted below: 

“1457. Officers retired from active service shall be placed 
on the retired list of oflicers of the grades to which they 
belonged respectively at the time of their retirement, and 
continue to be borne on the Navy Register. They shall be 
entitled to wear the uniform of their respective grades, 
and shall be subject to the rules and articles for the gov- 
ernment of the Navy and to trial by general court-martial. 
The names of officers wholly retired from the service shall 
be omitted from the Navy Register.” 

“1588. The pay of all officers of the Navy an have 
been retired after forty-five years’ service after reaching 
the age of sixteen [sic] years, or who have been or may 
be retired after forty years’ service, upon their own appli- 
cation to the President, or on attaining the age of sixty- 
two years, or on account of incapacity resulting from long 
and faithful service, from wounds or injuries received in 
the line of duty, or from sickness or exposure therein, 
shall, when not on active duty, be equal to seventy-five per 
centum of the sea-pay provided by this chapter for the 
grade or rank which they held, respectively, at the time 
of their retirement. The pay of all other officers on the 
retired list shall, when not on active duty, be equal to 
one-half the sea-pay provided by this chapter for the 
grade or rank held by them, respectively, at the time of 
their retirement.” 

The Act of May 22, 1917, ch. 20 (40 Stat. 86), provides 
for the temporary increase of the commission, warrant, 
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and enlisted strength of the Navy and Marine Corps. 
Section 8 of that Act provides that “all temporary ap- 
pointments or advancements authorized by this Act shall 
continue in force only until otherwise directed by the 
President or until Congress shall amend or repeal the 
authorization for the increases herein provided and not 
later than six months after the termination of the present 
war.” 

Section 9 of said Act provides: 

“ Any officer of the permanent Navy or Marine Corps. 
temporarily advanced in grade or rank in accordance with 
the provisions of this Act, who shall be retired from 
active service under his permanent commission while 
holding such temporary rank, except for physical dis- 
ability incurred in line of duty, shall be placed on the 
retired list with the grade or rank to which his position 
in the permanent Navy or Marine Corps at the date of 
his retirement would entitle him, and any person origi- 
nally appointed temporarily, as provided in this Act shall 
not be entitled to any rights of retirement, eacept for 
physical disability incurred in line of duty.” 

Section 8 of the Act of May 22, 1917, sup7a, was 
amended by the Act of June 4, 1920, section 2, chapter 
928 (41 Stat. 834), extending the term of service of such 
temporary officers to December 31, 1921, as follows: 

“ That, until December 31, 1921, temporary appointments 
now existing may be continued in force in any grade or 
rank, not to exceed the number allowed in any grade or 
rank based upon the total permanent authorized com- 
missioned strength of the line or of any staff corps.” 

Under the provision of the Act last above quoted com- 
missions of temporary officers of the Navy expired on 
December 31, 1921. Such officers on January 1, 1922, 
reverted to their former status in the service or became 
civilians. 

Section 2 of the Act of June 4, 1920, supra, was amended 
by section 6 of the Act of July 12, 1921 (Pub. No. 35, 67th 
Cong., Ist sess.), as follows: 

“That all officers of the Naval Reserve Force and 
temporary officers of the Navy who have heretofore in- 
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eurred or may hereafter incur physical disability in the 
line of duty in time of war shall be eligible for retirement 
under the same conditions as now provided by law for 
officers of the regular Navy who have incurred physical 
disability in line of duty: Provided, however, That appli- 
cation for such retirement shall be filed with the Secretary 
of the Navy not later than October 1, 1921.” 

Under the above-quoted Act the eligibility of a tem- 
porary officer of the Navy for retirement is dependent 
upon two conditions precedent, namely, that such officer 
shall have incurred “ physical disability in the line of duty 
in time of war” and that “ application for such retirement 
shall be filed with the Secretary of the Navy not later than 
October 1, 1921.” When the first condition has been shown 
to exist, and the second has been performed, the beneficiary 
has complied with all the requirements of the Act neces- 
sary to entitle him to receive its benefits. If he has done 
what the Act requires to be done, within the time limited. 
then he has become entitled to the benefit of the Act and 
this right can not be defeated by the failure of another to 
act within the limitations prescribed by the statute. 

The mere fact that certain ministerial duties have not 
been performed by the Navy Department on or before 
December 31, 1921, the date of the expiration of applicant’s 
commission, can not in sound reason and good conscience 
be held to defeat the evident intent of Congress as ex- 
pressed in the Act of May 22, 1917, and July 12, 1921, 
supra. Said statutes are of a beneficial nature and should 
be liberally construed with the purpose of effectuating the 
intent of the legislative body. 

The Supreme Court of the United States in Beley v. 
Naphtaly, 169 U. S. 353, 359, construing the land laws, 
held: 

“The Act of Congress should not be so construed as to 
except from its remedial provisions those who were with- 
out an actual grant while at the same time filling every 
other requirement of the Act, unless the language used 
therein is open to no other interpretation.” 

Again in Glover v. United States, 164 U. S. 294, 297, 
the court said: 
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“The law must be interpreted in accordance with its 
spirit so as to effectuate the purpose intended to be accom- 
plished.” 

I have to advise you, therefore, that temporary officers 
of the Navy who have incurred physical disability in the 
line of duty in time of war and who have made proper 
application to the Secretary of the Navy on or before 
October 1, 1921, for retirement, are entitled to be retired 
under the provisions of the Act of July 12, 1921, supra, 
even though the order of retirement is not actually made 
until after December 31, 1921. 

Respectfully, 
HARRY M. DAUGHERTY. 

To the Secretary oF THE Navy. 


BUDGET ACT—ADMINISTRATIVE EXAMINATION OF THE 
ACCOUNTS AND VOUCHERS OF THE POSTAL SERVICE. 


The provisions of Title 1II of the Budget Act of June 10, 1921, and 
especially the provisions of section 309 thereof, limit the extent 
of the administrative examination of the accounts and vouchers 
of the Postal Service which the Postmaster General muy direct, 
under section 304 of said Act, to be performed by the Comptroller 
of the Post Office Department. 


DEPARTMENT OF JUSTICE, 
Junuary 20, 1922. 

Sir: I have the honor to acknowledge receipt of your 
letter of the 5th ultimo, wherein you request an expression 
of my opinion upon the question whether “the provisions 
of Title Three of the Budget Act limit the extent of the 
administrative examination of the accounts and vouchers 
of the Postal Service which the Postmaster General may 
direct. under section 304 to be performed by the Comp- 
troller of the Post Office Department.” 

Fhe provisions of the Budget Act (Act of June 10, 1921, 
Pub. No. 13—67th Cong.), regarded by me as pertinent to 
a correct solution of the question submitted, read as 
follows: 
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“The administrative examination of the accounts and 
vouchers of the Postal Service now imposed by law upon 
the Auditor for the Post Office Department shall be per- 
formed on and after July 1, 1921, by a bureau in the Post 
Office Department to be known as the Bureau of Accounts, 
which is hereby established for that purpose. The Bureau 
of Accounts shall be under the direction of a Comptroller. 
who shall be appointed by the President with the advice 
and consent of the Senate, and shall receive a salary of 
$5,000 a year. The Comptroller shall perform the admin- 
istrative duties now performed by the Auditor for the 
Post Office Department and such other duties in relation 
thereto as the Postmaster General may direct. The appro- 
priation of $5,000 for the salary of the Auditor for the 
Post Office Department for the fiscal year 1922 is trans- 
ferred and made available for the salary of the Comp- 
troller, Bureau of Accounts, Post Office Department. The 
officers and employees of the Office of the Auditor for the 
Post Office Department engaged in the administrative ex- 
amination of accounts shall become officers and employees 
of the Bureau of Accounts at their grades and salaries on 
July 1, 1921. The appropriations for salaries and for 
contingent and miscellaneous expenses and tabulating. 
equipment for such office for the fiscal year 1922, and all 
books, records, documents, papers, furniture, office equip- 
ment, and other property shall be apportioned between, 
transferred to, and made available for the Bureau of Ac- 
counts and the General Accounting Office, respectively, on 
the basis of duties transferred. 

“Sec. 309. The Comptroller General shall prescribe the 
forms, systems, and procedure for administrative appro- 
priation and fund accounting in the several departments 
and establishments, and for the administrative examina- 
tion of fiscal officers’ accounts and claims against the 
United States. 

“Sec. 312. * * * (d) He shall submit to Congress 
reports upon the adequacy and effectiveness of the admin- 
istrative examination of accounts and claims in the respec- 
tive departments and establishments and upon the ade- 
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quacy and effectiveness of departmental inspection of the 
offices and accounts of fiscal officers.” 

It 18 to be noted that section 309, supra, purports to con- 
fer upon the Comptroller General the power to prescribe 
the “forms, systems, and procedure” for the adminis- 
trative accounting done in the several “departments and 
establishments.” The question then arises whether this 
power in the Comptroller General may be exerted with 
respect to the administrative accounting in your Depart- 
ment, or whether the fact that the previous provisions of 
Section 304 of the Budget Act conferring power upon you 
to add, in your discretion, to the accounting duties statu- 
torily required of your Comptroller, causes your Depart- 
ment to be treated as an exception to the departments and 


‘establishments over which the Comptroller General is 


given supervision in certain specified instances under sec- 
tion 309, supra. 

Turning to the legislative history of the Budget Act, it 
appears that as originally framed it contained no provision 
with respect to an administrative audit in your Depart- 
ment. Not only so, but it abolished all the auditors, includ- 
ing that for your Department, and transferred their duties 
to the General Accounting Office created by the bill. See 
vol. 61, Cong. Rec. p. 657. Had the bill been enacted in 
that form, necessarily the broad provisions of section 309, 
supra, would have included your Department. This, there- 
fore, brings us to inquire whether the amendment to the 
bill specifically providing for an administrative audit in 
your Department was intended thereby to transfer from 
the Comptroller General to you the power he was author- 
ized by section 309, supra, to exercise with respect to the 
administrative accounting, to use the language of the Act, 
“in the several departments and establishments.” The 
fact is that, during the consideration of the bill in the 
House of Representatives, Congressman Good, a member 
of the committee having the bill in charge, learned that if 
xt was enacted in that form there would not be in your 
Department any administrative audit such as was had in 
the other departments. He, therefore, offered the amend- 
ment which subsequently became that portion of section 
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304 about whose meaning and scope you now inquire. The 
purpose of the amendment was thus explained by him 
(vol. 61, Cong. Rec. p. 1086) : 

“Mr. Goop. Mr. Chairman, it will be observed that sec- 
tion 304 provides that— 

“¢ All powers and duties now conferred or imposed by 
law upon the Comptroller of the Treasury or the six 
auditors of the Treasury Department and the duties of the 
Division of Bookkeeping and Warrants of the office of the 
Secretary of the Treasury relating to keeping the personal 
ledger accounts of disbursing and collecting officers, shall, 
so far as not inconsistent with this Act, be vested in and 
imposed upon the general accounting office and be exer- 
cised without direction from any other officer. The bal- 
ances certified by the comptroller general shall be final and 
conclusive upon the executive branch of the Government. 
The revision by the comptroller general of settlements 
made by the six auditors shall be discontinued, except as to 
settlements made before July 1, 1921.’ 

“It is to be observed that this section deals with the 
transfer of those duties. Now, what the gentleman from 
Nebraska (Mr. Andrews) said is not quite correct. The 
gentleman, I am afraid, has not carefully followed the 
reading of the amendment. The amendment provides that 
only the administrative examination of the accounts and 
vouchers of the Postal Service shall be transferred to the 
Post Office Department. We found this situation, and I 
am frank to say it was a matter that had not been called 
to the attention of the committee. We did not know and 
had not realized when we were drawing the provision as to 
the transfer of all of these duties relating to the final audit 
over to the accounting office that for one department of the 
Government—the Post Office Department—the auditor 
made not only the administrative audit but the final audit. 

* * * * * 


“Mr. Goon. Now, all of the other departments make the 
administrative aucit. It would be a crime to take from a 
department its administrative audit. It would result in 
greater extravagance than we can conceive of. 

5 * * % * 
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“Mr. Goop. The amendment does not carry everything. 
The appropriations for 1922 for the Auditor for the Post 
Office Department tota] $1,121,020. 

“Of that sum $986,750 will go to the Post Office Depart- 
ment for the administrative examination by the Bureau of 
Accounts and $134,270 will go to the General Accounting 
Office for the final audit. We propose to put the adminis- 
trative audit in the Post Office Department, but the final 
audit, as in every other department, will go to the General 
Accounting Office. Here is what will happen if we do 
not pass this amendment: The final audit of all other 
departments will have been transferred to the General 
Accounting Office; but as far as the Post Office Department 
is concerned we will also have transferred not only the 
final audit but the administrative audit. No one intends 
to do that. It would be unwise to do it. This amendment 
will simply place the Post Office Department on the same 
footing as all the other departments of the Government so 
far as the audit is concerned. When the matter was 
brought to our attention the question was as to what was 
the best thing to do. When I found out what the situation 
was I personally and the other members of the committee 
believed that we ought not to come before this House and 
present a piece of legislation that was going to do the very 
thing that we did not want done, and then come back a 
little later and say that we had to amend this law in order 
to make it workable. I will say to the gentleman from 
Texas (Mr. Blanton) that it was not with any desire to 
bring before the committee something new or something 
that he did not have an opportunity to read, but the only 
purpose of the amendment is to deal with the Post Office 
Department with regard to the administrative audit just 
as the law now fixes the administrative audit of the other 
departments. The present law does not fix the administra- 
tive audit in the Post Office Department, but provides that 
the auditor for the Post Office Department shall make the 
administrative audit as well as the final audit. 

“Mr. Branton. Will the gentleman yield? 

“Mr. Goon. Yes. 
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“Mr. Branton. The gentleman contends, then, that 
after this administrative audit in the Post Office Depart- 
ment the final audit will be made in the office of the Comp- 
troller General. 

“Mr. Goop. Absolutely. 

“Mr. Branton. Will the gentleman point out the pro- 
vision either in the bill or the amendment that proposes 
that that be done? 

“Mr. Goop. The amendment only provides for the ad- 
ministrative audit and nothing else. Then we provide that 
the office of the Sixth Auditor shall be abolished. 

“Mr. Branton. This does not prevent the final audit 
being made under the provisions of this bill? 

“Mr. Goon. Not at all. 

“Mr. Buanton. I withdraw the point of order.” 

Confronted by this history of the amendment, it becomes 
plain that by its adoption Congress never intended to carve 
out of section 309 the power there conferred upon the 
Comptroller General and transfer it to you. The statute 
aims to secure uniformity in “forms, systems, and pro- 
cedure” for administrative accounting, and its language 
compels the conclusion that the power conferred upon you 
by section 304 must be exercised in subordination to the 
power conferred upon the Comptroller General by sec- 
tion 309. 

Answering your question specifically, therefore, I have 
the honor to advise you that, in my judgment, the pro- 
visions of Title Three of the Budget Act, and especially 
the provisions of section 309 thereof, limit the extent of the 
administrative examination of the accounts and vouchers 
of the Postal Service which vou may direct, under section 
804 of the Budget Act, to be performed by the Comptroller 
of the Post Office Department. 

Respectfully, 
HARRY M. DAUGHERTY. 

To the PosrmasTER GENERAL. 

86519 °—24—VvoL 33 9 
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JUR{SDICTION OF UNITED STATES COURT FOR CHINA TO 
ENTER DECREES OF ADOPTION AND LEGITIMATION. 


The Attorney General declines to pass upon the jurisdiction of the 
United States Court for China to enter a decree of adoption or 
legitiination, such question being judicial in character. 

That portion of the opinion of April 7, 1920 (382 Op. 162), which 
holds that the United States Court for China has no jurisdiction 
to enter decrees of adoption and legitimation is superseded and 
withdrawn. 


DEPARTMENT OF JUSTICE, 
February 8, 1922. 

Sir: I have the honor to reply to your letter of Septem- 
ber 17, 1921, in which you state that you will be glad to 
have the Attorney General reconsider the opinion rendered 
by the Acting Attorney General on April 7, 1920, at the 
request of your Department (32 Op., 162) in so far as it 
relates to the citizenship status of George Feuerbach and 
the decree of adoption of said George Feuerbach issued by 
the United States Court for China. You informed me 
that you made this request in view of the bearing of the 
opinion on the personal and property rights of American 
citizens in China and of the resulting public interest in 
any decision of the question. 

The opinion referred to expressed the view that if an 
illegitimate child born outside the United States is legiti- 
mated by the law of the state where the father is domiciled 
at the time of his marriage with the child’s mother, or his 
wknowledgment of the child, the child is a citizen of the 
United States within the meaning of Section 1993 of the 
Revised Statutes. The opinion, after stating that these 
considerations were decisive of two of the cases submitted 
to my predecessor, continued : 

* However, in the case of George Feuerbach the situ- 
ation is different. His claim of American citizenship rests 
upon a decree of adoption and legitimation of the United 
States Court for China entered on the petition of Gustav 
Feuerbach, the father. The jurisdiction of the courts of 
this country to enter such decrees rests entirely upon stat- 
ute. No such jurisdiction has been conferred upon the 
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United States Court for China, and the decree in question 
is, therefore, of no effect.” _ 

The United States Court for China has judicially deter- 
mined that it has jurisdiction to hear and determine a 
petition by American citizens for the adoption of a minor 
child. /n re Adoption of Alice Alvord (1 Extraterritorial 
Cases 441), decided January 22, 1915, holds that the court 
has jurisdiction of such a case where the adopted child is 
the offspring of American citizens. Jn re Adoption of 
Pear] Covert Wu (1 Extraterritorial Cases, 753), decided 
May 18, 1918, holds that the court has jurisdiction to 
decree the adoption by American citizens of a child not 
the offspring of American citizens. Other cases of decrees 
of adoption rendered by the same court are /n re Adoption 
of Mary Heal, Cause No. 439, and Jn ve Adopticn of 
George Feuerbach, Cause No. 662. 

My predecessors have repeatedly refused to pass upon 
any question whose answer might bring this Department 
“into conflict with a judicial tribunal.” An answer has 
been declined to a question which might bring the Depart- 
ment into conflict with the decision of a state court (20 Op. 
618) ; where the question involved had not been judicially 
determined, but was the subject of a pending suit (23 Op. 
991; 23 Op. 585); where the question was preeminently 
for judicial determination although not the subject of a 
pending suit (19 Op. 56; 24 Op. 69, 74); and, a fortiori, 
where a court had already passed upon the question (24 
Op. 59; 32 Op. 472). 

In accordance with these views, with which I am in full 
sympathy, I must decline to pass upon the jurisdiction of 
the United States Court for China to decree either the 
adoption or the legitimation of George Feuerbach. It fol- 
lows that the opinion expressed in 32 Op. 162, that no 
jurisdiction has been conferred upon the United States 
Court for China to enter a decree of adoption or legitima- 
tion, is herewith superseded and withdrawn. 

Respectfully submitted. 

TWARRY M. DAUGHERTY, 


To the Secreranry OF STATE. 
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APPOINTMENT OF SENATOR AS FEDERAL JUDGE. 


The Constitution (Art. I, sec. 6, cl. 2) does not prohibit the appoint. 
ment of a Senator as ited States circuit Judge because of the 


Department oF Justice, 
February 9, 1992. 


Constitution make it impossible for the Honorable Vy illiam 

Kenyon to qualify as United States Circuit Judge in 
the Eighth Circuit, a Position to which he was recently 
appointed by you, such appointment having been confirmed 
by the Senate, and beg leave to report as follows: 


this date Mr. Kenyon was a member of the Senate. The 
ferm which he Was then serving expired March 4, 1919. 

In 1918 Senator Kenyon had been reelected for a term 
which began March 4, 1919, 

Section 6, Article I, of the Constitution of the United 
States provides: 

“No Senator or Representative shall, during the time for 
which he was elected, be appointed to any civil office under 
the authority of the United States, which Shall have been 
created, or the emoluments Whereof shal] have been in- 
creased during such time, and no person holding any office 
under the United States, shall be a member of either house 
during his continuance in office.” 

he question therefore is as to Whether or not the emolu- 
ments of the office to Which he was appointed on the 31st 
day of January, 1922, were Increased “ during the time for 
Which he was elected” within the meaning of this term 
as used in the foregoing Provision of the Constitution, 

here is a dearth of authority on this question and no 
decided cases. Judge Story on the Constitution of the 
United States, Fourth Edition, Section 867, says: 

“The reasons for excluding Persons from offices Who 
have been concerned in creating them, or Increasing their 
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emoluments, are to take away, as far as possible, any im- 
proper bias in the vote of the representative, and to secure 
to the constituents some solemn pledge of his disinterested- 
ness. The actual provision, however, does not go to the 
extent of the principle, for his appointment is restricted 
only ‘during the time for which he was elected,’ thus leay- 
ing in full force every influence upon hic mind, if the 
period of his election is short or the duration of it is ap- 
proaching its natura] termination.” 

It seems clear from the foregoing that Judge Story was 
of the opinion that two things must concur in order to de- 
prive a Senator or a Representative of his right to appoint- 
ment to a civil office under the above-quoted Section of the | 
Constitution, to wit: 

(a) Increasing the emoluments of an office; (b) ap- 
pointing a Senator or Representative to an office the emolu- 
ments of which had been increased, both occurring during 
the term which the Senator or Representative was then 
serving. 

There is no such concurrences of events in the case of Mr. 
Kenyon. The emoluments of the office to which he has been 
appointed were not increased “during the time for which 
he was elected ” at the time of his appointment. 

If the framers of the Constitution had intended that in 
case the emoluments of any office were increased during a 
term then being served by a United States Senator such 
Senator would be precluded from being appointed to such 
office during a subsequent term to which he had been 
elected, more apt language would have unquestionably 
been adopted. In this event the Constitution would have 
contained some such language as, “ No Senator or Repre- 
sentative shall ever be appointed to any civil office under 
the authority of the United States, the emoluments of 
which shall have been increased during the term of service 
of such Senator or Representative.” 

I am clearly of the opinion, under the facts as above 
stated, that no question can be raised as to the right of 
Senator Kenyon to qualify as United States Circuit Judge. 

Respectfully, 
HARRY M. DAUGHERTY. 

To the PresipENT. 
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USE OF BATTURE AND SUBMERGED LANDS AT NEW OR 
LEANS FOR LIGHTHOUSE DEPOT AND WHARF. 


The Attorney General is constrained to withhold reply to the broad 
inquiry as to the rights of the United States in the batture and 
ver front along the marine hospital reservation at New Orleans 
und as to the right of the United States to erect structures 
thereon for Governmental activitics in general without permit 
from the State authorities, because these questions have not 
actually arisen in the Department muking the inquiry. 

The Secretary of Commerce may utilize the batture and submerged 
lands along the marine hospital reservation at New Orleans for 
a lighthouse depot and wharf without the consent of the local 
State authorities. 

DEPARTMENT OF JUSTICE, 


February 14, 1922. 


Str: Reply to your letter of November 5, 1921, relating 
to use by the Department of Commerce of part of the bat- 
ture and river front along the marine hospital] reservation 
at New Orleans has been delayed in order that all the facts 
essential to thorough comprehension of the legal questions 
propounded might be gathered. 

By deed dated April 5, 1883, the land constituting this 
reservation was purchased, the private estate acquired be- 
ing bounded on one side by the waters of the Mississippi 
River. Jurisdiction over this site for all purposes except 
the administration of the State’s criminal laws has been 
ceded to the United States by Louisiana. Louisiana Act, 
July 6, 1882, No. 118, pages 166-7; Louisiana Act, June 20, 
1892, No. 12, page 10. See 24 Op. 617. 

By the Act of June 17, 1910, 36 Stat. 534, 536, authority 
Was given to move the lighthouse depot at Port Eads to 
New Orleans or vicinity, to purchase a suitable site and to 
erect a wharf and depot buildings. Thereafter $88.500 
was appropriated for the construction and equipment of a 
lighthouse depot at New Orleans or vicinity. Act of June 
90, 1918, 40 Stat. 607, 608. The authority to purchase a 
suitable site has not been exercised, but on November 23, 
1917, your predecessor granted to the Department of Com- 
merce a revocable license to utilize a portion of the marine 
hospital reservation lying outside the crest of the levee. 
On these premises, which are described in your letter as 


i 
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the batture, it is proposed to erect the depot buildings and 
to construct thereon and on adjacent submerged lands 
riverward of ordinary high water a suitable wharf, ex- 
pending therefor the existing appropriation and additional 
sums for which application has been made to the Congress. 

Across the site of the wharf and interfering with its con- 
struction rows of piling have been driven to protect a port 
facility under the control of the Port Commissioners of 
New Orleans. The piling has been put in place following 
a permit granted January 19, 1921, by the Secretary of 
War. 

The legal questions propounded in your letter, as I dis- 
tinguish them, are as follows: 

(1) What are the rights of the United States in the 
batture and river front along this reservation? Does the 
right to erect structures thereon for Government activities 
in general depend upon a permit from the Board of Port 
Commissioners or other State or municipa] authority ? 

Aside from the proposed construction of the highthouse 
depot I am advised of no other contemplated or authorizeci 
administrative action which requires for your guidance a 
reply to this question. In accordance with the invariable 
practice of the Department in dealing with questions 
which have not actually arisen or even those which it is 
suggested may arise in the future, I am constrained to 
withhold reply to this broad inquiry. 

(2) Can the batture and adjacent submerged lands be 
utilized for the projected depot and wharf without the 
consent of the local State authorities? 

I am advised that these local authorities protest against 
the contemplated use of these premises unless their assent 
is applied for and obtained. This circumstance has im- 
pelled me to consider the quéstion with great care. 

In Louisiana, while the title of riparian proprietors on 
the Mississippi River ordinarily extends to high-water 
mark, their interest in the shore and in batture formed 
thereon by accretion is not one of full ownership, but is 
onerated by public servitudes set forth in various articles of 
the Civil Code. The nature of both public and private 
right in batture outside the levee has been much discussed 
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in the Louisiana authorities. See State v. Richardson, 140 
La. 329 (72 So. 984). 

It is held in substance that a riparian proprietor may not 
erect structures on or appropriate the batture to his exclu- 
sive use in derogation of the right of control and of admin- 
istration of the public servitudes belonging to the State 
and its municipal agencies. In the City of New Orleans 
the levee constitutes the bank of the Mississippi River, ancl 
the batture in front is dedicated to public use in the interest 
of commerce and navigation in their broadest sense. The 
owner of real estate abutting the levee holds the naked 
legal title to the bank of the river, but has no property 
right in the use of the batture and can not take possession 
of or use the same in any manner without permission of 
the municipal authorities unless authorized by the judg- 
ment of a competent court. A mode by which the owner 
of the underlying title to batture property may reduce it 
to possession and divest the public servitudes is provided 
by section 318 of the Louisiana Revised Statutes of 1870. 
Warriner v. Board of Commissioners, etc., New Orleans, 
132 La. 1098 (62 So. 157). 

The Government holds title to the property in question 
in accordance with the conveyance by its former private 
proprietor and the cession act added nothing to the pro- 
prietary rights of the Government. However, as the result 
of the cession of jurisdiction the authority theretofore pos- 
sessed by the State of Louisiana to administer in the gen- 
eral interest the public servitudes affecting the property 
has ceased and power to determine whether it shall or shall 
not be utilized for the proposed lighthouse depot no longer 
resides in the State or its agents but has passed to the 
United States, the succeeding sovereignty. 

The proposed lighthouse depot will serve the interests 
of navigation and commerce. It can not be doubted that 
power to direct such use of the property is possessed by the 
Federal Government. It might be noted in this connection 
that the property will be devoted to a public purpose not 
inconsistent with the servitudes formerly imposed by the 
Louisiana Code. 

I am therefore of opinion that in consequence of the 
authority reposed in the Secretary of Commerce by the 
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cited legislation and of the permission granted by your 
Department, the Secretary of Commerce may utilize the 
property in question as proposed and that it is not essential 
that the permission of the State authorities be obtained. 
The right to construct a wharf as an adjunct to the light- 
house depot is also clear. South Carolina v. Georgia, 93 
U.S. 4, 138-14; Stochton v. Baltimore, etc., Ry., 32 Fed. 9; 
Hawkins Point Lighthouse case, 39 Fed. 77; Hill v. United 
States, 39 Fed. 172; 16 Op. 534. 

If I am correct in assuming that the piles driven by the 
port commissioners under permission of the Secretary of 
War interfere with the project, it would be proper to bring 
the matter to his attention for such action as he may deem 
advisable. 

I return the file of the Department of Commerce trans- 
mitted with your letter. 


Respectfully, 
HARRY M. DAUGHERTY. 


To the SECRETARY OF THE TREASURY. 


PHILIPPINE ISLANDS—LEGALITY OF BOND ISSUE. 


The proposed issue by the Philippine Government of $5,000,000 of 
bonds for the purpose of protecting the financial interests of the 
said Government, being authorized by the Act of the Philippine 
Legislature of January 31, 1922 (No. 2999), and being within the 
debt-limit provisions of the Act of Congress of July 21, 1921 (42 
Stat. 145), said bonds will, when issued in the form proposed, 
constitute valid and binding obligations of the Government of the 
Philippine Islands. 

DEPARTMENT OF JUSTICE, 
February 20, 1922. 
Sir: I have your letter of February 8, 1922, stating “the 

Government of the Philippine Islands proposes to issue 

$5,000,000 Philippine Government 5 per cent bonds to be 

dated February 1, 1922, and payable February 1, 1952. 

These bonds are to be issued pursuant to authority con- 

tained in Act No. 2999 of the Philippine Legislature ap- 

proved January 31, 1922 (copy herewith), and in an Act 
of Congress approved July 21, 1921, entitled ‘An Act to 
amend an Act entitled “An Act to declare the purpose of 
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the people of the United States as to the future political 
status of the people of the Philippine Islands, and to 
provide a more autonomous government for these islands,” 
approved August 29, 1916; and to amend an Act entitled 
“An Act to establish a standard of value and to provide 
for a coinage system in the Philippine Islands,” approved 
March 2, 1903.’” (32 Stat. 952.) 

You further state that “the present bonded indebtedness 
of the Philippine Government, exclusive of the friar land 
bonds, is $25,000,000, so that the proposed issue of 
$5,000,000 will not exceed the amount authorized by Con- 
gress.” 

A draft of the form of the proposed bonds is inclosed 
with your letter. and my opinion is requested as to the 
legality of their issuance. 

The Act of August 29, 1916 (39 Stat. 545), providing 
-among other things for an “autonomous government ” 
for the Philippine Islands, provides, in part, as follows: 

“Sec, 12. That general legislative powers in the Phil- 
ippines, except as herein otherwise provided, shall be 
vested in a legislature which shall consist of two houses, 
one the senate and the other the house of representatives, 
and the two houses shall be designated ‘The Philippine 
Legislature. (39 Stat. 548.) 

“Sec. 8. That general legislative power, except as oth- 
erwise herein provided, is hereby granted to the Philippine 
Legislature, authorized by this Act.” (39 Stat. 547.) 

Section 11 of the Act of August 29, 1916, supra, as 
amended by the Act of July 21, 1921 (Public, No. 42, 67th 
Congress), provides: 

«* * * where necessary to anticipate taxes and reve- 
nues, bonds and other obligations may be issued by the 
Philippine government or any provincial or municipal 
government therein, as may be provided by law and to 
protect the public credit: Provided, howerer, That the en- 
tire indebtedness of the Philippine government created by 
the authority conferred herein shall not exceed at any one 
time the sum of $30,009,000, exclusive of those obligations 
known as friar land bonds. nor that of any province or 
municipality a sum in excess of 7 per centum of the ag- 
cregate tax valuation of its property at any one time. 
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In computing the indebtedness of the Philippine govern- 
ment, bonds not to exceed $10,000.000 in amount, issued 
by that government, secured by an equivalent amount of 
bonds issued by the provinces or municipalities thereof, 
shall not be counted.” (42 Stat. 145.) 

As the present bonded indebtedness of the Philippine 
government, exclusive of the friar land bond, is $25,000,000, 
the total indebtedness, after the proposed additional bonds 
have been issued, will not exceed the limitation contained 
in the statute above quoted. 

The purpose for which the bonds are issued must be to 
“anticipate taxes and revenues” and “to protect the pub- 
lic credit.” 

Authority to issue the bonds 1s contained in an Act of the 
Philippine Legislature, No. 2999, approved January 31, 
1922, which recites that “ it is deemed advisable for the pro- 
tection of the financial interests of the Government of the 
Phillippine Islands to sell bonds up to the maximum 
amvunt authorized by said Congress.” Section 1 of said 
Act provides: 

“Sec. 1. The Secretary of War is hereby authorized to 
issue in the name and behalf of the Government of the 
Philippine Islands additional bonds in the amount of 
$5.0).000. The proceeds of the sale of said bonds shall be 
used for the purpose of protecting the financial interests of 
the said government. The bonds so authorized to be issued 
shall bear such date and be in such form as the Secretary 
of War may determine, and shall] run for such time not ex- 
ceeding thirty years from the date of issue, and shall bear 
such rate of interest as he may determine. The bonds may 
be coupon bonds or registered bonds, convertible, in the 
discretion of the Secretary of War, into either form, and in 
the case of the issue or transfer of any registered bonds 
the sume may be registered in the Treasury of the United 
States. Both principal and interest shall be payable in 
vould coin of the United States at the Treasury of the 
United States. Said bonds shall be exempt from taxation 
by the Government of the United States, or by the Govern- 
ment of the Philippine Islands, or of any political or mu- 
meipal subdivision thereof, or by any State or by any 
county, municipality or other municipal subdivision of any 
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State or Territory of the United States, or by the District 
of Columbia, which fact shall be stated upon their face, by 
virtue of section 1 of the Act of Congress approved Febru- 
ary 6, 1905, according to which Act, as well as in accord- 
ance with the Act of Congress approved on August 29, 1916, 
as amended, and in accordance with this Act, the said bonds 
are issued.” 

Section 3 of said Act provides a sinking fund for the 
payment of the bonds issued under authority of the Act, 
while section 4 of the Act provides a standing annual ap- 
propriation of such funds as may be necessary to provide 
for the sinking fund and the interest on said bonds. 

It appearing, therefore, that the proposed issue of bonds 
is within the limitations of the statute, and is duly author- 
ized by law, it is my opinion that, when issued in the form 
proposed, they will have been legally issued and will con- 
stitute valid and binding obligations of the government of 
the Philippine Islands. 

Respectfully, 
HARRY M. DAUGHERTY. 

To the Secretary or War. 


CIVIL SERVICE RETIREMENT ACT—APPOINTMENT UNDER 
EXECUTIVE ORDER. 


Mr. Alfred J. Bradford, who was reappointed as a plate printer in 
the Bureau of Engraving and Printing under an Executive order 
issued January 15, 1918, is not entitled to the benefits accruing 
under the Civil Service Retirement Act of May 22, 1920 (41 Stat. 
614), for the reason that he was not, at the time of his retire 
ment, within the classified civil service of the United States 
within the meaning of that Act. . 


DEPARTMENT OF JUSTICE, 
February 27, 19.22. 

Str: I have the honor to acknowledge the receipt of 
your letter of March 1, 1921, requesting my opinion as to 
whether Alfred J. Bradford, a plate printer in the Bureau 
of Engraving and Printing, is entitled to the benefits ac- 
cruing to employees in the classified civil service of the 
United States under the Civil Service Retirement Act ap- 
proved May 22, 1920, chapter 195 (41 Stat. 614). 

NoTe.—This opinion was based on the Act of May 22, 1920 (41 Stat. 


614), which was subsequently amended by the Act of March 27, 1922 (42 
Stat. 470). 
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It appears that Mr. Bradford has served in the capacity 
of plate printer at various times since April 18, 1876. On 
October 9, 1914, he was separated from the service by resig- 
nation, having served over 22 years. On July 25, 1918, 
he was reappointed as a plate printer in the Bureau of 
Engraving and Printing under the following Executive 
order issued by the President on January 15, 1918: 

“During the continuance of the present war the Secre- 
tary of the Treasury is authorized to make appointments 
to the various positions in the Bureau of Engraving and 
Printing without regard to the requirements of the Civil 
Service Commission. This order is issued on the recom- 
mendation of the Secretary of Treasury, who states that 
the Department has experienced great difficulty in securing 
eficient help for the Bureau of Engraving and Printing 
from the Civil Service Commission, and that this action 
will be greatly in the interest of the service. This is purely 
an emergency measure and will be revoked as soon as the 
necessity for it is past.” 

Mr. Bradford was regarded by the Treasury Depart- 
ment as being within the classified service and subject 
to the terms of the Retirement Act, and was automatically 
dropped on August 20, 1920, because he had reached the 
age of 10 years. He made apphcation to the Commis- 
sioner of Pensions for an annuity under the Civil Serv- 
ice Retirement Act. The Commissioner of Pensions dis- 
allowed Mr. Bradford's claim on the ground that his ap- 
pointment was made under the above-quoted Executive 
order, and that therefore he was not an emplovee in the 
classified civil service of the United States, within th2 
meaning of the Civil Service Retirement Act, and with 
this view the Civil Service Commission agrees, as appears 
by its letter to vou of February 7, 1921. 

It should be added that the position of plate printer 
in the Bureau of Engraving and Printing which Mr. 
Bradford held at the time of his retirement was one which, 
except for the provisions of the Executive order of Janu- 
ary 15. 1918, quoted above. was classified. and filled by 
competitive examination under the provisions of the Civil 
Service Act approved January 16, 1883, chapter 27 (22 
Stat. 403). 
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The Civil Service Retirement Act approved May 22. 
1920, chapter 195 (41 Stat. 614), provides, in so far as ma- 
terial to vour question, as follows: 

“Src. 1. That beginning at the expiration of ninety 
davs next following the passage of this Act, all employees 
in the classified civil service of the United States who have 
on that date, or shall have on any date thereafter, reached 
the age of seventy years and rendered at least fifteen 
vears of service computed as prescribed in section 3 of 
this Act, shall be eligible for retirement on an annuity as 
provided in section 2 hereof. * * * 

“The provisions of this Act . :.1 include superintend- 
ents of United States national cemeteries, employees of the 
Superintendent of the United States Capitol Buildings and 
Grounds, the Library of Congress, and the Botanic Gar- 
dens, excepting persons appointed by the President and 
confirmed by the Senate, and may be extended heeti-ac: 
tive order, upon recommendation of the Civil £ 
mission, to include any employee or gro ~ 
the civil service of the United State.“AUGHERTY, 
time of the passage of this Act. . ° 

Section 8 in part prov, --— 

“That beginning onth., _. 
following the-passacerol a ORD APPOINTMENT UNDER 
there shall be deducted an (ee 
pay, or compensation of ae as ne plate printer in 
‘ ( an Executive order 
applies a sum equal to 24 pe. «2.1 the benetits acbralne 
basic salary, pay, or compensatius. . ‘ay 22, 1920 (41 Stat. 

Section 10 provides that upon tii ~time of his retire... 
from an unclassified to a classified stacu%. Unites Strceive 
credit for past service rendered subsc usntiy to the effec- 
tive date of the Act, by making deposit of the amount of 
such deductions with interest as would have been made if 
he had been in a classified status during that period. (41 
Stat. 618.) 

Section 11 in part reads as follows: 

“That in the case of an emplovee in the classified civil 
service of the United States who shall be transferred to 
an unclassified position, and in the case of any employee 
to whom this Act applies who shall become absolutely sep- 


arated from the service before becoming eligible for retire- ° 


————— 
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ment on an annuity, the total amount of deductions of 
Salary, pay, or compensation with accrued interest com- 
Puted at the rate of 4 per centum per annum, compounded 
on June 30 of each fiscal year, shall, upon application, be 
returned to such employee: Provided, That all money so 
returned to an employee must be redeposited with interest 
L-efore such employee may derive any benefit under the 
provisions of this Act, upon reinstatement or retransfer to 
a classified position. * * *” (41 Stat. 619.) 
It will be observed that the Act employs the various 
terms “classified (i: :{oservice,” “classified position,” and 
** classified status.” There is nothing, however, in the 
Act which indicates that these terms are to be given any 
Other meaning than their natural, ordinary one, viz, the 
_ @xecutive civil service of the United States, as classified by 
Waa’ Be giivil Service Act of January 16, 1883. (22 Stat. 403.) 
"2 e@mergencthe reports of the various committees of the 
n€cessity for it iy"aate dealing with the Act, or Acts similar 
“Vir. Bradford wa;on refer to the Civil Service Act, and in 
Met as being within tne46, Sixty-fourth Congress, second 
'© the terms of the Retirement ..1 Senate bill 3079, the term 
rOPped on August 20, 1920, he ,jlas synonymous with “ com- 
‘fe of 70 years. He made a:. 
“Omer of Pensions for an ann [*. to determine what is the 
Ce Retirement Act. .The (..:)f the United States within the 
NO Wed Mr. Bradford’ «1 jervice Act of January 16, 1882, 
PO’ntment was mad» “.ued and administered by the Civil 
*Tdler, and that the:-i.en in its rules and regulations male 
ied -ivi] «-cnority of that Act. 
Without asypestion the “classified civil service” of the 
United States under the Civil Service Act of January 16, 
1883 (22 Stat. 403), 1s that provided for in the third para- 
graph of section 6 and in section 7 of the Act. If any au- 
thority be needed for this view it will be found in the 
opinion of Attorney General Miller of August 2. 1890 (19 
Op. 624, 627). The above provisions are as follows: 
“Third. That from time to time said Secretary. the 
Postmaster General, and each of the heads of departments 
mentioned in the one hundred and fifty-eighth section of 
the Revised Statutes. and each head of an- office, shall. on 
the direction of the President, and for facilitating the exe- 
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cution of this Act, respectively revise any then existing 
classification or arrangement of those in their respective 
departments and offices, and shall, for the purposes of the 
examination herein provided for, include in one or more 
of such classes, so far as practicable, subordinate places, 
clerks, and officers in the public service pertaining to their 
respective departments not before classified for examina- 
tion. (22 Stat. 406.) 

“Sec. 7. That after the expiration of six months from 
the passage of this act no officer or clerk shall be ap- 
pointed, and no person shall be employed to enter or be 
promoted in either of the said classes now existing, or that 
may be arranged hereunder pursuant to said rules, until 
he has passed an examination, or is shown to be specially 
exempted from such examination in conformity herewith. 
But nothing herein contained shall be construed to take 
from those honorably discharged from the military or 
naval service any preference conferred by the seventeen 
hundred and fifty-fourth section of the Revised Statutes, 
nor to take from the President any authority not incon- 
sistent with this act conferred by the seventeen hundred 
and fifty-third section of said statutes; nor shall any officer 
not in the executive branch of the Government, or any 
person merely employed as a laborer or workman, be re- 
_ quired to be classified hereunder; nor, unless by direction 
of the Senate, shall any person who has been nominated 
for confirmation by the Senate be required to be classified 
or to pass an examination.” (22 Stat. 406.) 

An analysis of these provisions of the third paragraph 
of section 6 and of section 7 shows that the “ classified civil 
service,” within the meaning of the Civil Service Act of 
January 16, 1883 (22 Stat. 403), 1s not coextensive with the 
entire executive civil service of the United States with the 
exception merely of laborers or workmen and persons nomi- 
nated for confirmation by the Senate, but is limited to that 
portion of the executive civil service which has, at any par- 
ticular time, been explicitly classified for examination by 
the President. The object of the Act is stated to this effect 
by the Senate Committee on Civil Service and Retrench- 
ment in reporting the Act favorably (Senate Report 576, 
47th Cong., 1st sess.) : 
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“The single, simple, fundamental, pivotal] idea of the 
whole bill is, that whenever, hereafter, a new appointment 
or a promotion shall be made in the subordinate civil 
service in the departments or larger offices, such appoint- 
ment or promotion shall be given to the man who is best 
fitted to discharge the duties of the position, and that 
such fitness shall be ascertained by open, fair, honest, im- 
partial, competitive examination.” 

This main purpose was carried out in the provisions of 
paragraph 3 of section 6 and of section 7 by expressly 
providing that the classifications there contemplated were 
for the purpose of facilitating the execution of the <Act, 
and “ for the purposes of the examination herein provided 
for,” and that no officer or clerk should be appointed and 
that no person should be employed to enter or be pro- 
moted in either of the classes created under the Act until 
he had passed an examination or was shown to be specially 
exempted from such examination in conformity with the 
Act. 

This general intent of the Act, as declared by the 
Senate committee, and these specific provisions of sec- 
tions 6 and 7 seem to make it clear that the “classified 
civil service” of the United States, as prescribed and con- 
stituted by the Civil Service Act of January 16, 1883 

22 Stat. 403), is that portion of the executive civil service 
only which, under regulations and orders of the Presi- 
dent, has been classified for examination and certification 
by the Civil Service Commission, and includes those per- 
sons only who have entered such “classified civil service ” 
by such examination and certification. 

It is true that the Civil Service Act of January 16, 1883 
(22 Stat. 403), provides, by paragraph 2 of section 2, that 
the rules to be established by the President shall cover speci- 
fied things only “ as nearly as the conditions of good admin- 
istration shall warrant,” and, by the second paragraph of 
the eighth provision in regard to the rules, for any neces- 
sary exceptions from the fundamental provisions of the 
rules; and, by section 7, for exemption from examination. 
These provisions give the President plenary power to ex- 
empt positions from the requirements of examination ani 


certification, as well as to exempt classes of persons or indi- 
86519°—-24—voL 33——10 
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vidual persons therefrom; but, in my judgment, when the 
President exercises this power, the effect is to remove the 
position, the classes, or the individual from the classified 
civil service, and not to leave the positions or the persons 
within the classified civil service with the essential quali- 
fication attached to such service of examination and cer- 
tification taken from them. 

This, as I understand it. has been the construction 
placed upon the Act, in the main, by my predecessors. On 
May 5, 1893 (20 Op. 584), Attorney General Olney held 
that the order of the President classifying certain em- 
ployees at post offices did not go into effect as a classifica- 
tion until the examinations of the Civil Service Commis- 
sion had been provided for. On July 6, 1909 (27 Op. 446, 
458), Attorney General Wickersham held that the posi- 
tions of skilled laborers or mechanics in the navy yards 
had not been classified under the Civil Service Act of 
January 16, 1883 (22 Stat. 403), until the Civil Service 
Commission had provided for examinations, a system of 
appointments by registration not having been considered 
sufficient to bring such position, or the persons filling them, 
within the “classified civil service.” Finally, on June 23, 
1913 (30 Op. 181), Assistant Attorney General Harr, with 
the approval of Attorney General McReynolds, held that 
positions and persons excepted by the President from ex- 
amination under Schedule A of the Civil Service Rules 
were not in the “classified civil service ” unless the posi- 
tions had been actually filled as competitive positions are 
filled. In the course of this opinion it was said: 

“The reasons for requiring this procedure for the re- 
moval of persons occupying competitive positions is ap- 
parent. Such persons are appointed as the result of 
examination in accordance with the civil service rules, 
by which their quahfications for the positions they hold 
are determined, and they are not merely the personal 
selection of the head of the department in which they 
serve. Having no arbitrary right of selection, it may well 
be said that the head of a department should have no 
arbitrary right of removal. But these considerations do 
not apply to persons occupying excepted positions. Since 
their appointment rests on personal selection, they can 
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logically claim no better tenure. But the right of personal 
selection would be defeated if a person so selected could 
not be removed at the pleasure of the appointing power. 

“Tf, therefore, the restrictions in the act in question are 
applied to persons occupying excepted positions, one of 
the chief purposes of such exceptions—which are expressly 
authorized by the civil service act (sec. 7) and rules (Rule 
IT, sec. 3)—will be defeated. But there is nothing in the 
history of the act which suggests that Congress had any 
intention to limit the right of the appointing power to 
select persons for the excepted positions.” (30 Op. 182.) 

It is true that this opinion dealt with an Act relating 
to the removal of persons from the “classified civil serv- 
ice,” but, in my judgment, the principles of law covering 
the question of removal are precisely similar to the ques- 
tions arising under the Civil Service Retirement Act of 
May 22, 1920, chapter 195. It has been said, in addition, 
that this opinion turned upon the peculiar purpose or 
spirit of the particular provision in the Post Office Ap- 
propriation Act which was under consideration. This. 
however, appears to be a mistake. The provision in ques- 
tion had, before its enactment in the Post Office Appro- 
priation Act, been a provision of the Civil Service rules: 
promulgated by the President on July 27, 1897. The Fed- 
eral courts had held, however, that this Executive regula- 
tion did not constitute a rule of law, and that, therefore, 
employees removed from the classified civil service, with- 
out the filing of charges and a hearing, could not receive 
protection in the courts. (See e. g., Carr v. Gordon, 82 
Fed. 373.) The provision in the Post Office Appropri- 
ation Act which was under consideration, in the opinion 
of Mr. Harr and Mr. McReynolds, was passed to over- 
come this difficulty and to make the previous Executive 
rule a matter of general law. It therefore was not in- 
tended to apply to any peculiar conditions existing in the 
Railway Mail Service of the Post Office Department, but 
was intended to apply generally to all of the classified civil 
service of the United States. and the opinion, therefore, 
of Mr. Harr and Mr. McReynolds has the same scope and 
is applicable generally to the subject matter. 


104 Civil Service Retirement Act. 


In addition the opinion of the Supreme Court of the 
United States in the case of United States v. Wickersham 
(201 U. S. 390), while not passing precisely upon the ex- 
tent of the classified civil service, is, nevertheless, in its 
reasoning, in conformity with the view stated above, viz, 
that the classified civil service includes only those positions 
to which appointment must be made from lists certified by 
the Ciwil Service Commission after examination, and to 
those persons only who are thus appointed. 

It is true that paragraph 1 of Rule II of the Civil Service — 
Rules provides that 

“The classified service shall include all officers and em- 
ployees in the executive civil service of the United States, 
heretofore or hereafter appointed or employed, in positions 
now existing or hereafter to be created, of whatever func- 
tion or designation, whether compensated by a fixed salary 
or otherwise, except persons employed merely as laborers, 
and persons whose appointments are subject to confirma- 
tion by the Senate,” 
and that Attorney General Bonaparte in his opinions of 
November 25, 1908 (27 Op. 95), and of February 18, 1909 
(27 Op. 184, 191), seems to rely upon this rule as, in 
effect, actually classifying all of the executive civil service 
of the United States with the two exceptions noted in the 
rule and specifically provided for by section 7 of the Civil 
Service Act. Nevertheless it seems clear to me that the 
rule quoted above only refers to the potentiality, not the 
actuality, of classification. It merely expresses the scope of 
the Civil Service Act itself, viz, that the President may 
classify all of the executive civil service of the United 
States, with the exceptions referred to, at any time that, in 
his judgment, good administration requires such action. 

The extent of the classification, therefore, is left to the 
President, and when he acts the classification must, under 
the Act, be accompanied with the requirement fur exami- 
nation and certification by the Civil Service Commission. 
If, instead of providing for such examination and certifica- 
tion, he except the position from the said requirements, or 
waive the requirements as to anv particular position or 
person or class of persons, the effect, in law, is to withdraw 
the said positions and persons from the classified civil 
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service, and to leave them in the same situation as if, to that 
extent, no classification whatsoever had been made. 

To sum the matter up in a phrase, a person, to enjoy 
the benefits of a classified status or a position in the 
“classified service.” must bear the burdens of acquiring 
such status and position; and, conversely, one who has 
not borne such burdens can not justly claim to enjoy the 
benefits. 

It follows necessarily from the above consideration, 
that, since Mr. Bradford was not appointed to the posi 
tion he held at the time of retirement by examination 
and certification by the Civil Service Commission, nor bv 
transfer, promotion, or reinstatement under the Civil! 
Service Rules, such requirements having been waived or 
dispensed with by the Executive order of January 15. 
1918, he was not within the classified civil service at the 
time of his retirement, within the meaning of that term 
in the Civil Service Retirement Act of May 22, 1920 (41 
Stat. 614), and that he is not, therefore, entitled to the bene- 
fits accruing under said Act. 

Nothing, however, stated above shall be taken to reflect 
the least doubt upon the classified status of those persons 
who are promoted or transferred to exempted positions 
in the same manner as though transferred or promote: 
to competitive positions, under paragraph 3 of Rule II 
of the Civil Service Rules; nor upon the correctness of 
the opinion of your office of June 3, 1921, in Kimball’s 
case, nor upon the scope of Executive Order No. 3375 of 
December 24, 1920. Entirely different considerations gov- 
ern these cases. The persons concerned have acquired a 
classified status by a previous examination and certifica- 
tion by the Civil Service Commission and, in consequence 
of such examination, have acquired an examination status, 
which the rule merely continues into positions having the 
same qualifications. If, however. the qualifications of 
the excepted position be different from those in the com- 
petitive position from which the person came, another ex- 
amination by the Civil Service Commission would be neces. 
sary under subparagraph (0) of paragraph 2 of Rule Xl 
of the Civil Service Rules. In other words, the person 
transferred or appointed to an excepted position under 
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these circumstances merely holds -the legitimate advan- 
tages of his original examination. 
Respectfully, 
HARRY M. DAUGHERTY. 


To the SECRETARY OF THE INTERIOR. 


CIVIL SERVICE RETIREMENT ACT—APPOINTMENT WITH- 
OUT COMPETITIVE EXAMINATION. 


Mr. Thomas S. Shelley, who was appointed as departmental clerk 
in the War Department, without competitive examination, under 
section 10 of Civil Service Rule IT, is not entitled to the benfits 
accruing to employees in the classified civil service of the United 
States under the Civil Service Retirement Act of May 22, 1920 
(41 Stat. 614). | 

DEPARTMENT OF JUSTICE, 
February 27, 1922. 

Sir: I have the honor to acknowledge receipt of your 
letter of February 3, 1921, requesting my opinion as to 
whether Thomas S. Shelley is entitled to receive an annuity 
under the provisions of section 5 of the Civil Service Re- 
tirement Act of May 22, 1920, chapter 195 (41 Stat. 614, 
616), 1f found to be totally disabled. 

It appears that Mr. Shelley is 66 years of age, and has 
been employed as departmental clerk in the War Depart- 
ment from January, 1887, to June 22, 1905; from October 9, 
1909, to May 11, 1910; from March 11, 1911, to Septem- 
ber 30, 1911; and from September 7, 1917, to the date of 
your inquiry, he having been granted leave without pay 
from October 19, 1920. No medical examination has been 
made of this applicant to determine whether he has be- 
come totally disabled, for the reason that the Civil Serv- 
ice Commission has ruled that he was not eligible under 
the Act, as he did not have a competitive civil service 
status. 

Mr. Shelley was last appointed as a clerk at $1,000 per 
annum in the Engineering Department at Large at Jack- 
sonville, Fla., under section 10 of Civil Service Rule IT, 
which is as follows: 

“ Whenever the commission shall find that the duties or 
compensation of a vacant position are such, or that quali- 


Note. This opinion was based on the Act of May 22, 1920 (41) Stat. 
614), which was subsequently amended by the CActoof) Meh 27, 1922 (42 
Stat. 470). 
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fied persons are so rare, that, in its judgment, such position 
can not, in the interest of good civil-service administra- 
tion, be filled at that time through open competitive exami- 
nation, it may authorize such vacancy to be filled without 
competitive examination; and in any case in which such 
authority may be given, evidence satisfactory to the com- 
mission of the qualifications of the person to be appointed 
without competitive examination shall be required. A 
detailed statement of the reasons for its action in any case 
arising hereunder shall be made in the records of the com- 
mission and shal] be published in its annual report. Any 
subsequent vacancy in such position shall not be filled 
without competitive examination except upon express au- 
thority of the commission in accordance with this section.” 

This case is somewhat more difficult to determine than 
that of Alfred J. Bradford dealt with in my opinion to 
you of even date, but, for the reasons stated in that opin- 
ion, I feel compelled to reach the same conclusion here. 
Section 10 of Civil Service Rule II, quoted above, does but 
delegate the President’s power of exemption from the re- 
quirements of the Civil Service Act of January 16, 1883 (22 
Stat. 403), to the Civil Service Commission, and the effect 
of such delegation is to waive the civil service require- 
ments in cases falling within the rule. and, in effect, to 
make such positions excepted ones. The considerations 
governing the appointments of persons to the positions 
governed by section 10 of Civil Service Rule IT do not 
differ from the considerations which would govern the ap- 
pointment of persons to excepted positions. Not only so, 
but it appears that the Civil Service Commission, which 
dontbless framed the rule under which Mr. Shelley was 
appointed, but, in any event, has exercised supervision 
over its administration and enforcement, expresses the 
view that persons appointed under said rule have merely 
the status of excepted employees. Having in view the 
considerations stated in my opinion to you in the case of 
Bradford and the construction placed upon section 10 of 
Rule II by the Civil Service Commission, I am of the 
opinion that Mr. Shelley is not entitled to the benefits 
accruing to employees in the classified civil service of the 
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United States under the Civil Service Retirement Act of 
May 22, 1920, chapter 195. (41 Stat. 614.) 
Respectfully, 
HARRY M. DAUGHERTY. 
To the SECRETARY OF THE INTERIOR. 


ENTRY INTO UNITED STATES OF CHINESE STUDENT 
WHO THEREAFTER PERFORMS MANUAL LABOR. 


Where the labor performed by a Chinese person who enters the 
United States as a student is only in connection with or in fur- 
therance of the maintenance of the status of student, there is no 
provision of law for the exclusion or deportation of such person. 


DEPARTMENT OF JUSTICE, 
February 27, 1922. 

Sir: I have the honor to respond to your request of 
August 30th for an expression of my opinion upon the 
following question: 

“ Does the law permit of the legal entry into the United 
States of a student who, in connection with his education, 
performs manual] labor either for profit or otherwise? ” 

The right of Chinese students to enter the United States 
is conferred by Article II of the treaty of October 5, 1881, 
22 Stat. 826, 827, which reads as follows: 

“Chinese subjects, whether proceeding to the United 
States qs teachers, students, merchants or from curiosity. 
together with their body and household servants, and Chi- 
nese laborers who are now in the United States shall be 
allowed to go and come of their own free will and accord, 
and shall be accorded all the rights, privileges, immunities, 
and exemptions which are accorded to the citizens and 
subjects of the most favored nation.” 

By section 6 of the Chinese Exclusion Act of May 6, 1882, 
22 Stat. 60, as amended by the Act of July 5, 1884, 23 
Stat. 116, Congress has provided certain safeguards to 
prevent the entry of what might be termed impostors. 
So far as pertinent that section reads as follows: 

“That in order to the faithful execution of the pro- 
visions of this Act, every Chinese person, other, than a 
laborer, who may be entitled by said treaty or this Act to 
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come within the United States, and who shall be about to 
come to the United States, shall obtain the permission of 
and be identified as so entitled by the Chinese Government, 
or of such other foreign Government of which at the time 
such Chinese person shall be a subject, in each case to be 
evidenced by a certificate issued by such Government.” 

The Chinese exclusion laws in other sections make pro- 
vision for the deportation of those who enter or are found 
here unlawfully. 

Numerous cases have come before the courts involving 
the attempt to deport Chinese who claimed the right to 
remain because they entered as exempts pursuant to so- 
called section 6 certificates; and the rule to be applied in 
Such cases is thus stated by the Circuit Court of Appeals 
for the Seventh Circuit in Moy Kong Chiu v. United 
States, 246 Fed. 94, 97: 

“Appellant’s certificate, being in conformity with the 
statute, was presumptively valid, and constituted prima 
facie evidence of his right to be here. Whether, therefore, 
it should be annulled, and he be deported, depends upon 
whether the evidence warrants the finding that he ob- 
tained his certificate by fraud or deception, intending to 
evade the exclusion laws and become a laborer. 

“Evidence that a person, admitted upon a certificate 
issued under said section 6, immediately after his arrival 
engages in and continues in employment as a laborer, justi- 
fies the conclusion that the certificate, though correct in 
form and substance, was obtained by fraudulent represen- 
tations. United States v. Yong Yew (D. C. 83 Fed. 832; 
United States v. Ng Park Tan (D. C.) 86 Fed. 605; United 
States v. Foo Duck, 172 Fed. 856, 97 C. C. A. 204; Chain 
Chio Fong v. United States, 183 Fed. 154, 66 C. C. A. 220; 
Cheung Him Nin v. United States, 133 Fed. 391, 66 C. C. A. 
453; Ong Seen v. Burnett, 232 Fed. 850, 147 C. C. A. 44; 
Lo Pong v. Dunn, 235 Fed. 510, 149 C. C. A. 56; Lui Hip 
Chin v. Plummer, 238 Fed. 763, 151 C. C. A. 613.” 

Concretely stated, the good faith of the entry is to be 
determined by the subsequent conduct of the Chinaman. 
Thus, if a Chinese person enters as a merchant, student, or 
other exempt, thev all being upon the same plane in this re- 
spect, and immediately thereafter he assumes the rdéle of a 
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laborer rather than that of his exempt status, then, obvi- 
ously, his entry was a fraud, for by his own conduct he 
demonstrates that he was not actually the merchant, 
student, or other exempt he claimed to be at the time of 
entry. 

This brings us, then, to consider the effect upon the 
right to enter and remain here, of labor performed while 
the Chinese person is following his exempt status of mer- 
chant, student, etc. 

Upon this point the courts have also sufficiently spoken 
to enable a definite conclusion to be reached. Thus, in 
Moy Kong Chiu v. United States, 246 Fed. 94, 97, the 
court said: 

“On the other hand, it is well settled that a Chinese 
person, who lawfully enters this country as a student, may 
not be deported because he temporarily engages in manual 
labor while attending school. See In re Tam Chung 
(D. C.) 223 Fed. 801, and cases cited at page 803.” 

In In re Tam Chung, 223 Fed. 801, 802, the point is 
more elaborately dealt with as follows: 

“Our treaty with China provides that Chinese students 
‘shall be allowed to go and come of their own free will 
and accord, and shall be accorded all the rights, privileges, 
immunities, and exemptions which are accorded to the 
citizens and subjects of the most favored nation.’ 22 
Stat. 826. The Chinese Exclusion Act provides for identi- 
fication and admission of Chinese students, but neither 
therein nor in any other law has Congress repudiated the 
aforesaid treaty promise of this nation. Students of all 
other nations coming hither can of right follow any legiti- 
mate vocation contemporaneous with or after their studies 
are completed, thereto need the consent of no immigration 
officer, can remain here so long as they please, and can not 
be deported because thereof. Chinese students are guar- 
anteed the like rights by our treaty. Having lawfully 
entered this country, there is no law authorizing their 
deportation for any reason save that applicable to all 
aliens, viz. for offenses committed subsequent to entry and 
connected with or incidental to prostitution. 

“Perhaps Congress could have broken our plighted 
faith and treaty by law stipulating that Chinese students 
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should loaf in their lesiure and not labor for a living— 
could have placed Chinese students who here turn to honest 
labor for a livelihood on the plane of panders and prosti- 
tutes so far as deportation is concerned; but, happily, not 
having done so, it needs no argument to demonstrate that 
the Secretary of Labor can not—that it is not given to him 
to violate the national promise, repudiate the treaty, and 
convert it into a mere scrap of paper.” 

See also United States v. Gin Ong, 253 Fed. 210. 

The true rule deducible from the adjudicated cases may 
be stated as follows, viz, that labor is not necessarily in- 
compatible with the pursuit of an exempt status, and that 
where the evidence establishes that the dominant purpose 
of the Chinese person in coming to this country was to 
follow one of the exempt avocations, the performance of 
labor as an incident thereto, e. g., as a means of providing 
funds to enable him to maintain his student status would 
not render his entry invalid or subject him to subsequent 
deportation, =| 

The correctness of this rule may be further demon- 
strated by the fact that with respect to merchants alone 
Congress has specifically forbidden the performance of 
labor not necessary to the carrying on of his business. See 
Section 2 of the Chinese Exclusion Act of November 3, 
1893, 28 Stat. 8. If Congress had intended the same re- 
striction to apply to students and other exempts, it is nat- 
ural to suppose that it would have so provided. 

I therefore have the honor to advise you that where 
the labor performed is only in connection with or in fur- 
therance of the maintainance of the status of student, there 
is no provision of law for the exclusion or deportation of 
such Chinese person. 

The inclosures which accompanied your letter are here- 
with returned. 

Respectfully, 
HARRY M. DAUGHERTY. 

To the Secretary oF Lazor, 
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CUSTOMS INSPECTORS—COMPENSATION FOR OVERTIME 
SERVICES. 


The Act of February 7, 1920 (41 Stat. 402), authorized the regu- 
lations made by the Secretary of the Treasury as embodied in 
T. D. 38429, and, until those regulations are modified by the 
Secretary of the Treasury, compensation for overtime services 
of customs officers and employees should be paid according to the 
provisions of those regulations. 

In the case here submitted, where the vessel in question was docked 
at the port of New Orleans (the hours of service at such port 
being from 7 a. m. to 4 p. m.), the Southern Pacific Co. should 
pay for the services of customs inspectors for the period from 4 
p. m. to 8 p. m., but not for the period from 8 p. m. to 10 p. m. 


DEPARTMENT OF JUSTICE, 
February 27, 1922. 

Sir: I have the honor to reply to your communication 
of August 11, 1921, requesting my opinion upon a ques- 
tion which has arisen as to the amount of extra compensa- 
tion collectible by custom inspectors under the Act of Feb- 
ruary 7, 1920 (41 Stat. 402). 

The Act of February 7, 1920, amended section 5 of the 
Act of February 13, 1911 (36 Stat. 901), to read in part as 
follows: 

“Sec. 5. That the Secretary of the Treasury shall fix a 
reasonable rate of extra compensation for overtime serv- 
ices of inspectors, storekeepers, weighers, and other cus- 
toms officers and employees who may be required to remain 
on duty between the hours of five o’clock postmeridian 
and eight o’clock antemeridian, or on Sundays or holidays, 
to perform services in connection with * * * the un- 
lading, receiving, or examination of passengers’ baggage, 
such rates to be fixed on the basis of one-half day’s addi- 
tional pay for each two hours or fraction thereof of at 
least one hour that the overtime extends beyond five 
o’clock postmeridian (but not to exceed two and one-half 
days’ pay for the full period from five o’clock postmerid- 
ian to eight o’clock antemeridian), and two additional 
days’ pay for Sunday or holiday duty. * * * Pro- 
vided further, That in those ports where customary work- 
ing hours are other than those hereinabove mentioned, the 
Collector of Customs is vested with authority to regulate 
the hours of customs employees so as to agree with pre- 
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vailing working hours in said ports, but nothing contained 
in this proviso shall be construed in any manner to affect 
or alter the length of a working day for customs em- 
ployees or the overtime pay herein fixed.” 

On February 21, 1920, the Treasury Department issued 
T. D. 38290 to regulate overtime pay of customs officers 
and employees. In this Treasury Decision appears the 
following: 

“For services performed after five p. m. of any day, in- 
cluding Sundays and holidays, one-half day’s pay for each 
two hours or fraction thereof that the overtime extends 
bevond five p. m., provided that the overtime is not less 
thanone hour, * * *.” 

On June 4, 1920, the Treasury Department issued T. D. 
38429, setting forth certain rulings of the Department on 
the Act of February 7, 1920. It is there stated: 

“The phrase ‘ for each two hours or fraction thereof that 
the overtime extends beyond five o’clock’ should be con- 
strued as authorizing the payment of extra’ compensation 
from five p. m. for services consisting of at least one hour, 
even though such services may not actually begin until 
seven p. m., nine p. m. or later.” 

The facts upon which my opinion is requested are stated 
to be as follows: 

A request was made by a representative of the Southern 
Pacific Co. for the assignment of inspectors to examine 
passengers’ baggage on the steamship Fzcelsior, due to 
arrive at 9.30 p.m. The vessel docked at 9.20 p. m. and the 
customs officers finished the work of inspection at 9.50. 
Bills were rendered covering overtime from 4 p. m. (the 
hours of service at New Orleans being from 7 a. m. to 
4p.m.). The charge included the period from 8 p. m. to 
10 p. m., notwithstanding the fact that one hour's service 
was not rendered. 

You inform me that the practice at the port of New 
York in a case similar to the one under consideration is 
to charge from 5 p. m. to the hour when service begins, 
but to make no charge for the time between 9 p. m. and 
11 p. m., since less than one hour's service was rendered. 
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You request my opinion on the following points: 

“(1) Is the charge from 5 p. m. contemplated by the 
provisions of the Act, when the customs officer has not re- 
mained on duty after 5 p. m., or has not held himself under 
waiting orders on a request for service which might be 
performed between 5 p. m. and 7 p. m? 

(2) If the time from 5 p. m. is to be construed as 
‘waiting time,’ does the Act authorize the payment of extra 
compensation in the ease cited for the period between 9 
and 10. when one hour’s service was not rendered ?” 

The Act of February 7, 1920, provides, “That the Sec- 
retary of the Treasury shall fix a reasonable rate of extra 
compensation for overtime services of * * * customs 
officers and employees.” The rate of compensation which 
shall be paid for such overtime services depends both on 
the amount to be paid for a given period of overtime and 
upon the basis adopted for calculating the period during 
which the employee remained on overtime. The Act ex- 
pressly fixes one-half day’s pay as the amount to be paid 
for a period of overtime service of from one to two hours, 
but it does not expressly limit the discretion of the Sec- 
retary of the Treasury in determining the basis upon 
which shall be calculated the period of overtime served by 
employees. The first question which I must pass upon,, 
therefore, is whether there is anything in the Act which 
impliedly prohibits the regulation which the Secretary of 
the Treasury made in T. D. 38429 that, when services do 
not actually begin until 7 p. m. or later, the overtime shall 
be calculated as having commenced at 5 p. m. 

The Act of February 7, 1920, provides that rates for 
overtime are “to be fixed on the basis of one-half day’s 
additional pay for each two hours or fraction thereof of 
at least one hour that the overtime ertends beyond five 
o'clock postmeridian” The italicized words indicate that 
Congress at least contemplated that wader this Act all the 
time between five o'clock and the time when service was 
completed might be paid for, although no services were re- 
quested or rendered prior to ¢ p.m, This view is strength- 
ened by the fact that under the Act of February 13,1911,the 
compensation for overtime service fixed by the Secretary 
of the Treasury provided that if services were requested 
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to commence at 11 p. m. or later, the time between 6 p. m. 
(the close of the working day under the Act of 1911) and 
11 p. m. should be paid for (T. D. 31562). I therefore 
conclude that fhere is nothing in the Act of February 7, 
1920, which impliedly prohibits the regulation which the 
Secretary of the Treasury made in T. D. 38429 that, when 
the services of customs officers and employees do not actu- 
ally begin until 7 p. m. or later, overtime should be calcu- 
lated as having begun at 5 p. m. 

The second question upon which you ask my opinion is 
whether there should be any payment of compensation in 
the case cited for the period between 8 p. m. and 10 p. m. 
when one hour’s service was not rendered. This raises 
the question of the validity under the Act of 1920 of the 
provision in T. D. 38429 that there should be payment of 
extra compensation for “services consisting of at least 
one hour,” which, you inform me, has been construed in 
similar cases arising at the port of New York as not 
authorizing payment for the period between 9 p. m. and 
11 p. m., where less than one hour’s service has been 
rendered. 

The general discretion given the Secretary of the 
Treasury by the Act of 1920 to fix a reasonable rate of 
compensation for overtime services of customs officers and 
employees would appear to authorize him to provide that, 
in calculating overtime when service begins at 7 p. m., the 
period of actual service shall not be paid for if the serv- 
ice rendered was less than an hour. The question must 
be considered, however, whether there is anything in the 
Act which limits the general discretion given to the Sec- 
retary of the Treasury and which requires him to make 
regulations which provide that, although actual service 
begins at 7 p. m. or later, overtime shal] be calculated as 
running from 5 p. m. continuously to the time when 
service has been completed. 

The Act provides that compensation shall be based on 
one-half day’s pay for each two-hour period “ that the over- 
time extends beyond five o’clock postmeridian.” The 
words quoted are appropriate for services beginning at 5 
p. m. and continuing into the night without interruption. 
Do they mean, however, that where the service requested 
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is to begin at 7 p. m. or later, the overtime period must 
be calculated as having begun constructively at 5 p. m? 

The matter is not free from doubt but I am of the opin- 
ion that these words were not intended to limit the dis-_ 
cretion of the Secretary of the Treasury in such a way as 
to require him to calculate overtime as running in all cases 
from 5 p. m. until the time when actual service has been 
completed. I believe their purpose was to fix one-half 
day’s pay as the rate of compensation for a two hour pe- 
riod of overtime, and that, if they apply more appro- 
priately to service that is continuous from 3d p. m., this is 
simply because they were used with reference to what was 
regarded as the usual situation. If the Act itself fixed 
both the rate of pay and the method of calculating over- 
time, the Secretary of the Treasury would have no discre- 
tion in determining the rate of overtime pay. The Act, 
however, in providing “That the Secretary of the Treas- 
ury shall fix a reasonable rate of compensation for over- 
time services,” clearly gives the Secretary of the Treasury 
some discretion in the determination of those rates. The 
construction suggested, moreover, necessarily leads to in- 
equitable results and would require paying two and one- 
half davs’ pay for a single hour’s service prior to 8 a. m. 

I have not overlooked the fact that under the Act of 
February 13, 1911, when services were called for after 11 
p. m. the Treasury regulations provided for payment of 
compensation for the period from 6 p. m. to 11 p. m. (T. 
D. 31562) and that when Congress reenacts the provisions 
of a prior statute it is regarded as adopting the admin- 
istrative construction which has been given to the prior 
statute. But this rule does not apply where the prior 
statute gave an administrative officer authority to make 
regulations and the later statute simply reaffirms such au- 
thority. In that case the administrative officer is as free 
to make new regulations under the later statute as he 
would have been to make new regulations, within the limits 
of his discretion. under the earlier statute. (The Mail 
Divisor cases, 251 U.S. 326, 332-333.) 

My conclusion is that the Act of February 7, 1920, au- 
thorized the regulations made by the Secretary of the 
Treasury as embodied in T. D. 38429, and that, until those 
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regulations are modified by the Secretary of the Treasury, 
compensation for overtime services of customs officers and 
employees should be paid according to the provisions of 
those regulations. In the case submitted to me the Southern 
Pacific Co. should pay for the services of customs inspec- 
tors for the period from 4 p. m. to 8 p. m., but not for the 
period from 8 p. m. to 10 p. m. The conclusion thus 
reached is, I believe, entirely consistent with the opinion 
Which the Comptroller General rendered on November 1, 
1921, im passing upon certain vouchers for the overtime 
pay of boarding officers in the customs service. 


Respectfully, 
HARRY M. DAUGHERTY. 


To the SecreTARY OF THE TREASURY. 


RESTORATION OF THE PROCEEDS OF SALE OF AUTOMO- 
BILE SEIZED BY CUSTOMS OFFICERS. 


Where Application is made for the restoration of the proceeds of 
sale Of an automobile which was seized by customs officers under 
ie Provisions of sections 3061 and 3062 of the Revised Statutes, 

eld, 

(1) That the claimant who fails to make claim and file the re 
qired bond within the limitation prescribed by the statute loses 
his Statutory right to stop the summary forfeiture of his prop- 
erty and, consequently, his right to a hearing in court in the 
ordinary mode prescribed by liw; but still has the right, at any 
time, Until the period of three months after the sale of the prop- 
erty Ras expired, to make application to the Secretary of the 
Trea Sury for a remission of the forfeiture and the restoration to 

Tee Of the proceeds of the sale, if a sale has taken place; and 
“’ “hat the claimant is not barred from the relief authorized by 
kCtion 3078 of the Revised Statutes by reason of the fact that 
© dia not know of the seizure in time to file a bond within the 
ce tory period but did know of the seizure before the sale took 

ce, 


DEPARTMENT OF JUSTICE, 
February 27, 1922. 
Str > On November 9 last you submitted the application 
of the Commercial Credit Co. (Inc.), of New Orleans, 
for restoration of the proceeds of sale of one automobile, 
mized July 16, 1921, near Alice, Tex., by the customs 
ficers, under the provisions of sections 3061 and 3062, RLS, 
86519°--24. vor. 33——11 
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It is stated that the applicant claims an interest in the 
automobile by reason of assignment to it of certain prom- 
issory notes for the unpaid balance of the purchase price, 
secured by a chattel mortgage on said machine, and that 
the application is made under the provisions of section 
3078, R.S. 

You request an expression of my opinion upon the fol- 
lowing questions arising in connection with the seizure, 
forfeiture, and sale of said automobile and the application 
for restoration of proceeds, viz: 

“1. Does a claimant to an article so seized forfeit all 
right, title and interest therein by failing to file his claim 
and furnish a bond for cost of condemnation proceedings 
within twenty days after the date of the first publication 
of notice, and should a collector of customs refuse to ac- 
cept such a bond if offered after the period of twenty 
days has expired and before sale is actually effected ? 

“2. In the event a claimant should not know of a seizure 
in time to file a bond within the period of twenty days men- 
tioned, yet learns of the seizure during the next fifteen days 
prior to the sale, is he barred from relief by reason of the 
provision of Section 3078, Revised Statutes, authorizing 
the Secretary of the Treasury to grant a restoration of the 
proceeds of sale upon a showing that the applicant did 
not have knowledge of the seizure at the time of the seizure 
and sale?” 

Section 3075 R. S. provides that— 

“Tf the amount of the appraisal of property so seized as 
forfeited shall not exceed the sum of five hundred dollars, 
the collector or other principal officer shall publish a notice 
once a week for three successive weeks in some newspaper 
of the county or place where such seizure shall have been 
made, * * * which notices shall describe the articles 
seized, and state the time, cause, and place of seizure, and 
shall require any person claiming such articles to appear 
and file with such collector or other officer his claim to such 
articles within twenty days from the date of the first publi- 
cation of such notice.” 

Section 3076 R. S. reads as follows: 

“Any person claiming the property so seized may, at any 
time within twenty days from the date of such publication, 
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file with the collector or other officer a claim, stating his 
interest in the articles seized, and, upon depositing with 
such collector or other officer a bond to the United States 
in the penal sum of two hundred and fifty dollars, with two 
sureties, to be approved by such collector, or other officer, 
conditioned that, in case of the condemnation of the arti- 
cles so claimed, the obligors shall pay all the costs and ex- 
penses of the proceedings to obtain such condemnation. 
Such collector or other officer shall transmit the same, with 
the duplicate list and description of the articles seized and 
claimed, to the United States district attorney for the dis- 
trict, who shall proceed for a condemnation of the property 
in the ordinary mode prescribed by law.” 

The provisions of sections 3075 and 3076 R. S. permit 
the summary forfeiture of seized property where the ap- 
praised value of said property does not exceed $500; but 
gives to the owner or claimant of such property the right 
to a hearing in court, provided he shall give the required 
bond within twenty days from the date of the first publi- 
cation of such notice. 

Section 3076 points out the way in which the party 
claiming an interest in the property may proceed to ar- 
rest the condemnation and sale of his property by sum- 
mary proceedings. He must file his claim with the officer 
within the tame limited. state the nature of it, and give 
the required bond. If these things are done, the summary 
proceeding is stopped and the district attorney authorized 
to proceed to condemn the property in the ordinary mode 
prescribed by law. (Conway v. Stannard, 17 Wall. 398, 
404. ) 

If the claimant fail to take advantage of the procedure 
outlined by the statute within the time limited, he is barred 
from the remedy prescribed. 

In order, however, that he may not suffer a hardship by 
reason of the fact that he had no actual knowledge of the 
summary proceeding to forfeit and sell the property. a 
remedy is provided by section 3078 R. S. which gives to 
him the right to apply to the Secretary of the Treasury 
for a remission of the forfeiture and a restoration of the 
proceeds of sale. which application may be granted by tl.c 
Secretary under the conditions named. 
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Section 3078 R. S. reads: 

“Any person claiming to be interested in the property 
sold under the provisions of the preceding section may, 
within three months after such sale, apply to the Secre- 
tary of the Treasury for a remission of the forfeiture and 
a restoration of the proceeds of such sale, and the same 
may be granted by the Secretary upon satisfactory proof, 
to be furnished in such manner as he shal! direct, that the 
applicant, at the time of the seizure and sale of the 
property in question, did not know of the seizure, and 
was in such circumstances as prevented him from know- 
ing of the same, and that such forfeiture was incurred 
without wilful negligence or any intention of fraud on 
the part of the owner of such property.” 

From a consideration of the above statutes in connec- 
tion with the questions propounded by you, I am of 
opinion: 

(1) That the claimant who fails to make claim and 
file the required bond within the limitation prescribed by 
the statute loses his statutory right to stop the summary 
forfeiture of his property and, consequently, his right to 
a hearing in court in the ordinary mode prescribed by 
law; but still has the right, at any time, until the period 
of three months after the sale of the property has ex- 
pired, to make application to the Secretary of the Treas- 
ury for a remission of the forfeiture and the restoration 
to him of the proceeds of the sale, if a sale has taken 
place; and 

(2) The claimant is not barred from the relief author- 
ized by section 3078 R. S. by reason of the fact that he 
did not know of the seizure in time to file a bond within 
the statutory period but did know of the seizure before 
the sale took place. 

The statutes hereinbefore referred to outline a pro- 
cedure radically different from the usual mode of pro- 
cedure to condemn property. In administering these 
statutes it must be borne in mind that Congress evidently 
intended to deal harshly only with those who were guilty of 
wilful negligence or intentional fraud towards the United 
States, and not to place upon innocent parties burdens 
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or hardships growing out of drastic statutes intended to 
prevent illegal importations of merchandise and frauds 
upon the customs revenue. 

The papers transmitted are herewith returned. 


Respectfully, 
HARRY M. DAUGHERTY. 


To the SecrRETARY OF THE TREASURY. 


DESERTION FROM THE NAVY—STATUTE OF LIMITATIONS. 


Article 61 of the Articles for the Government of the Navy, which 
was added to section 1624 of the Revised Statutes by the Act of 
February 25, 1895 (28 Stat. 680), and which prescribes a period 
of limitation for the trial of general offenses cognizable by naval 
courts-martial, applies to desertion from the Navy in time of war, 
Which is punishable under Article 4, paragraph 6, of the same 
section of the Revised Statutes. 

The two-year period of limitation prescribed by said Article 61 
commences to run, in the case of desertion in time of war, from 
the date on which the offender first absents himself without leave 
and with the intention of permanently abandoning the service, 
without reference to the end of the term for which he was en- 
listed. 

An enlisted man, who deserts from the Navy in tile of war, is 
amenable to trial by naval court-martial after the end of the 
term for which he enlisted, provided that such trial in his case 
is not barred by any statute of limitations. 


DEPARTMENT OF JUSTICE, 
February 27, 1922. 

Sir: I have the honor to acknowledge receipt of your let- 
ter of December 3. requesting my opinion upon the follow- 
ing questions of law now pending in your Department, viz: 

“1, Does Article 61 of the Articles for the Government 
of the Navy, which was added to section 1624, Revised 
Statutes, by Act of February 25. 1695 (28 Stat. 650), and 
which prescribes a period of limitation for the trial of 
general offenses cognizable by naval courts-martial, apply 
to desertion from the Navy in time of war, which is pun- 
ishable under Article 4, par. 6, of the same section Of the 
Revised Statutes? 

“2. If the above question is answered in the affirmative, 
the further question is presented as to whether the two- 
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year period of limitation prescribed by said Article 61 of 
the Articles for the Government of the Navy commences 
to run, in the case of desertion by an enlisted man in time 
of war, on the date that the offender first absents himself 
without leave and with the intention of permanently 
abandoning the service, or not until the end of the term 
for which he was enlisted in the service as expressly pro- 
vided by Article 62 of the Articles for the Goverament of 
the Navy with respect to desertion in time of peace. 

“3. Is an enlisted man who deserted from the Navy in 
time of war amenable to trial by naval court-martial afte: 
the end of the term for which he enlisted, provided that 
such trial in his case is not barred by any statute of limi- 
tations? ” 

(1) Article 61 of the Articles for the Government of the 
Navy, to which reference is made in your first question, and 
Article 62, which must’ be read in connection with it, since 
it deals with the same subject matter, are as follows: 

“ArTIcLE 61. No person shall be tried by court-martial 
or otherwise punished for any offense, except as provided 
in the following article, which appears to have been com- 
mitted more than two years before the issuing of the order 
for such trial or punishment, unless by reason of having 
absented himself, or of some other manifest impediment he 
shall not have been amenable to justice within that period. 

“ARTICLE 62. No person shall be tried by court-martial 
or otherwise punished for desertion in time of peace com- 
mitted more than two years before the issuing of the order 
for such trial or punishment, unless he shall meanwhile 
have absented himself from the United States, or by reason 
of some other manifest impediment shall not have been 
amenable to justice within that period, in which case the 
time of his absence shall be excluded in computing the 
period of the limitation; Provided, That said limitation 
shall not begin until the end of the term for which said 
person was enlisted in the service.” 

Prior to 1895 there was no Act of Congress specifically 
prescribing limitations to the prosecutions of offenses 
avainst the Articles for the Government of the Navy. 
Articles 61 and 62, auoted above, were added to the Arti- 
cles by the Act approved February 25, 1895, c. 128, 28 
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Stat. 680. It appears from the Senate and House reports 
dealing with the Act (Senate Report 854, 53d Cong., 3d 
sess.) that this addition to the Articles was made with the 
purpose to extend to the Navy the provisions which were 
then in force in the Army. In order, therefore, to de- 
termine the true effect of articles 61 and 62 of the Navy 
Articles, it is proper to consider the condition at that time 
of the legislation respecting the Army. 

Practically from the beginning there has been a general 
statute of limitations in regard to offenses against the 
Articles of War which, as it appeared in the Revised 
Statutes, section 1342, was as follows: 

“ ArrIcLE 103. No person shall be liable to be tried and 
punished by a general court-martial for any offense which 
appears to have been committed more than two years be- 
fore the issuing of the order for such trial, unless, by rea- 
son of having absented himself, or of some other manifest 
impediment, he shall not have been amenable to justice 
within that period.” 

There had been a conflict of opinion in the Army as to 
whether this general statute of limitations applied to the 
offense of desertion, but it was finally ruled by the judges 
advocate general, by the attorneys generaR and by the 
courts that it did. (See Winthrop, Wilitary Lai, 2d edi- 
tion, pp. 380, 381; Senate Report Vo. 42, 46th Cong., 2d 
sess. 13 Op. 462; 14 thid. 265; Jn re Davison, 4 Fed. 5075 
Inre White, 9 Sawver 49; Jn re Zimmerman, 30 Fed. 176, 
178.) 

The Army, however, still believed that the offense of 
desertion, on account of its peculiar characteristics, should 
receive separate treatment in respect to the limitation of 
prosecutions, and, at its instance, Congress passed the Act 
approved April 11, 1890, c. 78, 26 Stat. 54, which read as 
follows: 

“That the one hundred and third article of the Rules 
and Articles of War be. and the same is hereby, amended 
by adding thereto the following words: 

“*No person shall be tried or punished by a court-mar- 
tion for desertion in time of peace and not in the face of 
an enemy, committed more than two years before the ar- 
raignment of such person for such offense, unless he shall 
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meanwhile have absented himself from the United States, 
in which case the time of his absence shall be excluded in 
computing the period of the limitation: Provided, That 
said limitation shall not begin until the end of the term 
for which said person was mustered into the service.” 

Both the House and Senate Reports, recommending the 
passage of this act, stated that it was desired to have addi- 
tional legislation which should fix beyond question a spe- 
cific period of limitation to prosecution in cases of deser- 
tion. (House Report No. 859, 51st Cong., 1st sess.; Senate 
Report No. 42, 46th Cong., 2d sess.) The indications appear 
to be clear that Congress intended to remove the whole 
subject of desertion. both in war and in peace, from the 
operation of the general statute of limitations, and to give 
it separate treatment, and that, in doing so, it did not in- 
tend to except only desertion in time of peace, leaving de- 
sertion in time of war to the operation of the general 
statute. Consequently the Judge Advocates General of the 
Army so construed and applied the amendment of April 11, 
1890 (26 Stat. 54) (Digest Opinions Judge Advocates Gen- 
eral, 1901 edition, p. 312, par. 1102; Towland’s Digest O pin- 
tons Judge Advocates General, 1912 edition, p. 178, CIII FQ, 
CIIT F 2a) ; and some of these rulings had been made prior 
to the passage of the Act of February 25, 1895, adding Arti- 
cles 61 and 62 to the Navy Articles. This same view was 
inferentially adopted by Judge Thayer in /n re Cadwalla- 
der, 127 Fed. 881, and by Judge Munger in E'2 parte Town- 
send, 133 Fed. 74, 76. Since the proper officers of the Army 
have thus given a practical construction to the amendment 
to Article 103 of the Articles of War, viz, that it removed 
desertion as a whole from the operation of the general, 
statute of limitations, and left desertion in time of war, 
since it was not covered by the amendment, without any 
limitation whatsoever; and, since the Act of February 25, 
1895 (28 Stat. 680), was confessedly passed merely to carry 
over the Army law into the Navy, a plausible argument can 
be made that, under Articles 61 and 62 of the Navy Articles, 
the offense of desertion in time of war is not covered by 
the general statute of limitations and, since it is not men- 
tioned in the special statute relating to desertion, is left 
without any limitation whatsoever, 
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This view, however, has not received the support of 
all of the authorities upon the subject. On the con- 
trary, Winthrop (Military Law, 2d edition, p. 381) and 
Davis (Military Law, 3d edition, p. 113) are of the opin- 
lon that the general statute of limitations, Article 103, 
even after its amendment, covered the offense of desertion 
in time of war. While it is true that the circumstances 
surrounding the passage of an Act of Congress and the 
reports of committees as to its real intent may be used in 
its construction, this rule only applies where there is some 
ambiguity in the provisions of the law. Where the lan- 
Zuage of the statute, interpreted by the ordinary rules 
Of construction, permits of only one meaning, the fact 
that Congress may have intended something different can 
not affect the construction to be placed upon it. In so 
far as Articles 61 and 62 of the Navy Articles are con- 
cerned, there seems to be no ambiguity, when the ordinary 
rules of construction are applied to them. It is settled, 
as stated above, that Article 61, standing alone, would 
Overn desertion generally, just as much as any other 
offense. Article 61 itself expressly states that it applies 
to all offenses “except as provided in the following arti- 
cle,” and the following article excepts merely desertion in 
time of peace. Since, therefore, Article 61 covers all 
Offenses generally, including desertion, and Article 62 ex- 
cepts from its operation only desertion in time of peace, it 
follows necessarily that Article 61 applies to desertion in 
time of war. This conclusion is fortified by the fact that 
Congress subsequently amended the provision as to the 
Army by expressly excepting desertion committed in time 
Of war from the general statute of limitations. (Act of 
August 29, 1916, c. 418, sec, 3, article 39, 39 Stat. 656; Act 
Of June 4, 1920, c. 227, article 39, 41 Stat. 794.) 
I have the honor, therefore, to answer your first ques- 
tion in the affirmative. 
(2) Your second question inquires whether assuming 
rticle 61 of the Navy Articles to govern desertion in time 
©f war, the two-year period of limitation therein pre- 
Scribed commences to run in the case of desertion from the 
date that the offender first absents himself without leave, 
°r not until the end of the term for which he was enlisted 
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in the service, as is expressly provided by Article 62 with 
respect to desertion in time of peace. In 15 Op. 152, Attor- 
ney General Taft held that desertion was a continuing 
offense, and that consequently the statute did not begin to 
run until the offender was apprehended, provided the pe- 
riod of his enlistment had not expired prior to that time. 
This opinion of Attorney General Taft was adopted by 
Attorney General Devens in 16 Op. 170, and ibid. 396. 
These opinions, however, were apparently contrary to the 
opinions of Attorney General Bristow in 13 Op. 462, and 
Attorney General Williams in 14 ‘bid. 265. They were 
also criticized by Winthrop in his Wi/itary Law, 1st edi- 
tion, pp. 355-358, and they have not been followed by the 
federal courts. (/n re Davison. 4 Fed. 507, 510; see on 
appeal 21 Fed. 618, 620; Zn ve White, 17 Fed. 723, 725; 
In re Zimmerman, 30 Fed. 176, 179.) The view that de- 
sertion is a continuing offense evidently confounds the act, 
as made criminal by the Articles of War and of the Navy, 
with the state of desertion, or the status of being a de- 
serter, two entirely different things. For instance, Article 
4 of the Articles Governing the Navy provides for the 
punishment of any person in the naval service who “in 
time of war deserts,” and Article 8 has a similar provision 
as to desertion in time of peace. <A person who “ deserts,” 
is a person who absents himself without leave with the 
specific intent of abandoning the service. This act is nec- 
essarily done and completed at the moment the person 
absents himself with the requisite intent, and it is at that 
time that the offense is “committed” within the meaning 
of Article 61. The definite act of absenting oneself with- 
out leave with a specific intent has no likeness to such con- 
tinuing offenses as nuisance, conspiracy, or transportation 
of goods or persons. In the latter cases the very things 
which are made an offense continue in time, thus renew- 
ing the offense at every period at which the acts are done. 
In the case of desertion, there is no continuance of the act, 
but merely a continuance of the state, and the offense in its 
true character and magnitude is fixed once for all at the 
time the original deed is done. 

Your second question also raises an inquiry as to 
whether the period of limitation may net begin to run 
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from the end of the term for which the deserter was 
enlisted. This would be true, of course, as to desertion in 
time of peace, by reason of the explicit provision to that 
effect in Article 62. Since this provision, however, does 
not apply to offenses falling within Article 61, and since, 
as I have stated above in answer to your first question, de- 
sertion in time of war falls within Article 61, this provision 
as to the end of the term cannot be imported into the lim- 
itation governing desertion in time of war. 

I have the honor, therefore, to state, in answer to your 
sccomd question, that, in my Judgment, the two-year pe- 
nod of limitation prescribed by Article 61 commences to 
tun, in the case of desertion in time of war, from the date 
on which the offender first absents himself without leave 
and with the intention of permanently abandoning the 
service, without reference to the end of the term for which 
he weas enlisted. 

(3) Your third question inquires whether an enlisted 
man who deserts from the Navy in time of war is amen- 
able to trial by court-martial after the end of the term 
for which he enlisted, provided that such trial in his case 
is not barred by any statute of limitations. 

Before specifically answering your question, I deem it 
necessary to state my views as to what constitutes the 
end of the ter mfor which a person enlists in the Navy. 
In the opinion in 15 Op. 152, referred to above, Attor- 
hey General Taft also held that, even in the case of 
a deserter, all obligation to serve ceased on the particular 
day of the month and year on which his contract of en- 
listment would normally have expired, so that there was 
2O possibility of viewing him as a deserter after that 
Period, and this part of his opinion was also concurred in 
by Attorney General Devens in 16 Op. 170 and 396. 

iS View, in my judgment, overlooks entirely the nature 
of the contract into which an enlisted man enters and of 
the status established thereby. The contract is to serve 
or a certain period, and the status established is that of 
8 soldier or sailor in the military service of the United 
States (See Robertson v. Baldivin, 165 U.S. 275, 282, 
283: In re Grimley, 187 U.S. 147.) It is a contradiction 
'N terms to say that this contract of service can be per- 
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formed by desertion; that this status can be dissolved at 
the will of the enlisted man. The obligation can only be 
ended by complete performance, and the status is only 
satisfied by the prescribed continuous relationship of serv- 
ice, Neither the contract nor the status can be satisfied 
by a refusal upon the part of the enlisted man to serve, 
and a repudiation of his relationship to the military serv- 
ice. It follows necessarily, therefore, that the period of 
desertion must be deducted from the contract period ot 
enlistment, and the latter accordingly extended until the 
enlisted man has fully served the term for which he con- 
tracted. The provisions to that effect which have for a 
long time been a part of the Articles of War (see e. g., 
section 1342, Revised Statutes, Article 48; Act of August 
29, 1916, c. 418, sec. 3, Article 107, 39 Stat. 667) are merely 
declaratory of general principles and the common mili- 
tary law. 

Adopting this definition of the end of the term of serv- 
ice, I am of opinion that the jurisdiction of a court-martial 
over an enlisted man for offenses committed during the 
period of enlistment extends after the termination of said 
period. There is no doubt that such is the law where any 
step, such as arrest, has been taken to enforce the juris- 
diction prior to the termination of enlistment. (See 
Walker's Case, 3 American Jurist 281; Bird’s Case, 2 
Sawyer 33; Barrett v. Hopkins, 7 Fed. 312, 315, 316; Carter 
v. McClaughry, 183 U.S. 365, 383.) It is evident, however, 
that an important question of jurisdiction can not be left 
to depend upon such a mere accident as the arrest or non- 
arrest of the offender prior to the termination of his period 
of enlistment. As indicated above, the contract of enlist- 
ment 1s not subject merely to the ordinary incidents of the 
law of contracts. It creates a status, which 1s thus referred 
to and defined in /n re Grimley, 1387 U.S. 147, 151, 152: 

“But in this transaction something more is involved 
than the making of a contract, whose breach exposes to 
an action for damages. Enlistment is a contract; but it 
is one of those contracts which changes the status; and, 
where that is changed, no breach of the contract destroys 
the new status or relieves from the obligations which its 
existence imposes. * * * 
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“By enlistment the citizen becomes a soldier. His re- 
lations to the State and the public are changed. He ac- 
quires a new status, with correlative rights and duties; and 
although he may violate his contract obligations, his status 
as a soldier is unchanged. He can not of his own volition 
throw off the garments he has once put on, nor can he, the 
State not objecting, renounce his relations and destroy his 
status on the plea that, if he had disclosed truthfully the 
facts, the other party, the State, would not have entered 
into the new relations with him, or permitted him to 
change his status.” 

This being the nature of the relationship created by a 
contract of enlistment, it can not be said, in my judgment, 
that the mere expiration of the period of enlistment, with- 
out the concurrence of any other circumstance whatsoever, 
operates to dissolve the status. Many cases might arise 
where such a conclusion would be impossible. For in- 
stance. it has been held that an enlisted man is entitled 
to pay under certain circumstances after the expiration of 
the enlistment (2 Compt. Dec. 94) ; and that the exigencies 
of the service may require the performance of duties by 
a sailor after the period referred to (Wilkes v. Dinsman, 7 
Howard 89, 125, 126; Strauqghan’s Case, 1 Ct. of Cls. 324; 
Hamilton v. United States, 268 Fed. 15, 17, 18; 26 Op. 319). 
The Articles for the Government of the Navy, conferring 
jurisdiction on courts-martial over offenses, expressly ex- 
tend to all persons “in the naval service.” The jurisdic- 
tion, therefore, continues so long as the status continues, 
and is not dependent upon the mere expiration of the con- 
tract period. There must be, in my judgment, some fur- 
ther act, such as a discharge, to terminate the actual state 
of service in which the contract of enlistment places the sol- 
dier or sailor. It is true that the Articles of War (e. g.. Act 
of Aucust 29, 1916. c. 418, sec. 3, article 108, 39 Stat. 668) re- 
quire a formal certificate of discharge in the case of an en- 
listed man in the Army, while there does not seem to be any 
such provision relative to the Navy (although such a method 
of evidencing the discharge would probably he adopted, 
without statutory requirements, from reasons of administra- 
tive convenience). The mere absence, however. of a statu- 
tory requirement for a formal discharge in the case of 
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enlisted men in the Navy does not, in my judgment, alter the 
conclusion that, in order to dissolve the status of service 
created by the contract of enlistment, something further 
than a mere expiration of the period of enlistment is neces- 
sary. It is not meant to say that the United States can 
rightfully refuse a discharge to an enlisted man whose 
period of enlistment has expired, nor that a termination 
of the status may not be worked by circumstances of vari- 
ous kinds, short of a formal discharge. The only question 
is whether the mere fact of the termination of the period 
of enlistment, without any other circumstance whatsoever 
indicating an intent to dissolve the status, operates of its 
own force to relieve an enlisted man of liability to military 
law for offenses committed during the period of enlist- 
ment. In my judgment, it does not. 

In 31 Op. 521 (to which reference is made in your letter) 
Attorney General Palmer held that a person in the naval 
service was relieved from lability to military law for 
offenses committed during the period of his service by a 
discharge duly granted to him. This opinien, however, 
was specifically based, not upon principle, but upon two 
circumstances peculiar to the matter there at issue, viz. 
that the military authorities had for many years construed 
the law in this way and had so apphed it; and that Con- 
gress had apparently recognized this construction of the 
military authorities by explicitly providing that a discharge 
should not have this effect in the case of certain limited 
offenses, thus implying that a discharge should relieve of 
liability in all other cases. Neither of these two peculiar 
conditions applies to the mere expiration of the period of 
enlistment. Therefore the general principle that the status 
of the person at the time the offense 1s committed should, 
as a rule govern, may be given due application. 

I have the honor to advise you, therefore, in answer to 
your third question, that an enlisted man, who deserts 
from the Navy in time of war, 1s amenable to trial by naval 
court-martial after the end of the term for which he en- 
listed, provided that such trial in his case is not barred by 
any statute of limitations. 

Respectfully, | 
HARRY M. DAUGHERTY. 


To the SECRETARY OF THE Navy. 
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SITE FOR GEORGE WASHINGTON MEMORIAL BUILDING. 


The land in the District of Columbia reserved by Congress for 
the erection of the George Washington Memorial Building may 
now be utilized for that purpose by virtue of a provision of the 
Urgent Deficiency Act of October 6, 1917 (40 Stat. 368), which 
extended the time limit for beginning the construction of sai 
building for a period of “two years after the conclusion of the 
existing war.” 

By Joint Resolution of March 3, 1921 (41 Stunt. 1359), the period 
of “two years after the conclusion of the existing war” will end 
March 3, 1923. 


DEPARTMENT OF JUSTICE, 
March 21, 1922. 

Sir: I have the honor to reply to your letter of March 8, 
1922, inquiring whether, without legislation extending the 
time limit, the proposed George Washington Memorial 
Building can now be constructed on public ground. 

By section 10 of the Act of March 4, 1913, 37 Stat. 866, 
881, permission to build was granted to George Washing- 
ton Memorial Association on condition that erection be 
begun within two years. By the Act of March 3, 1915, 38 
Stat. 822. 839, the time limit was enlarged to March 4, 1917, 
and again, by the Act of June 12, 1917, 40 Stat. 105, 123, 
extended to March 4, 1919. By section 12 of the Act 
Of March 1, 1919, 40 Stat. 1213, 1270, the provisions 
and limitations of the latter Act were thereby “con- 
tinued and extended to March 4, 1920.” Construction was 
not begun prior to March 4, 1920. Shortly after October, 
1917—within the stated time limit—a temporary office 
building was built on the site which the Government con- 
tinued to occupy (thus effectually preventing its utiliza- 
tion by the Memorial Association) until quite recently, 
When the temporary structure was dilapidated and the site 
Cleared. It thus appears that the permit (expiring March 
4, 1920) to occupy the site had no practical value because 
IC was impossible to take advantage of it. This considera- 
tion is, I think, essential to clear understanding of the fol- 
lowing provision in the Urgent Deficiency Act of 1918, ap- 
Proved October 6, 1917, 40 Stat. 345, 368: 
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“For temporary office buildings, including heating and 
lighting, for the use of the War and Navy Departments. to 
contain approximately one million and fifty-five thousand 
square feet, to be erected under the direction of the Secre- 
tary of War in Henry Park, reservation numbered four, 
Sixth and B Streets, $2.000,000. Space in said building 
shall be allotted by the officer in charge of Public Buildings 
and Grounds upon the joint order of the Secretary of War 
and the Secretary of the Navy: Provided, That within two 
years after the conclusion of the existing war, the land 
above referred to shall again be reserved for the erection 
of the George Washington Memorial Hall.” 

It was impossible to predict the duration of the war or 
precisely how long thereafter the site would be needed by 
the Government. But the purpose of Congress to protect 
the Memorial Association 1s apparent. The proviso in the 
Act of October 6, 1917, supra, constituted an invitation to 
the Association to continue effort to secure subscriptions 
and is equivalent to an express direction that at some date 
within the period now fixed as ending March 3, 1923, use 
by the Government must cease and the site be again re- 
served for the Memorial Hall as theretofore provided. 
Government use has now ceased and, accordingly, under 
the proviso the site is again reserved for the proposed 
building. It is quite true that this Act was followed by 
the later one of March 1, 1919. supra. But I am not con- 
vinced that Congress thereby intended to deprive the Asso- 
ciation of the benefit of the proviso in the earlier Act. At 
the time of its passage the Government buildings were still 
standing. Their presence on the site still blocked its use 
for any other purpose and continued to do so until long 
after March 4, 1920. It is not to be supposed that by means 
of an apparent extension of time Congress really meant 
indirectly to destroy the privilege. It must therefore have 
heen the legislative intention that the time limit fixed by 
the Act of March 1, 1919, should have effect only in case 
the Association was afforded opportunity to occupy the site 
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prior to its expiration. Since, as Congress was aware, such 
opportunity might not be afforded, this Act should be con- 
strued as inapplicable in that event, and hence as not in- 
herently inconsistent with the earlier Act protecting the 
Association for at least two years after the war. Since the 
Act of March 1, 1919, as shown, became impossible of prac- 
tical application to events as they developed, I am led to 
conclude that the time limit set therein may be disre- 
garded and that the rigths of the Association must now be 
determined altogether by the terms of the Act of October 
6.1917. In my opinion under the latter statute the site 
can now be utilized for the proposed structure. 

I assume here that there has been full compliance with 
other conditions imposed by the series of statutes under 
consideration; hence that the present inquiry is not moot. 
Furthermore, I do not desire to be understood as ruling 
that Congress does not now possess power by new legisla- 
tmn to Impose a limit on the time when active construction 
must begin. 

Respectfully, 
HARRY M. DAUGHERTY. 

To the SECRETARY OF WR. 


TRANSFER OF REGISTERED LIBERTY LOAN BONDS. 


Under the circumstances herein stated. where certain foreign insur- 
ance corporations, as a prerequisite to transacting business ino 
the State of Georgia, deposited certain registered Liberty loan 
bonds with the Treasurer and Bond Commissioner of that State 
and thereafter, upon said insurance companies having become in- 
solvent and being in process of liquidation in the States in which 
they were incorporated, the Syperior Court of Fulton County, 
Ga., issued a decree appointing a receiver of said bonds and 
directing the trustee thereof to deliver same to said receiver, 
held, 

L That said court had jurisdiction of the subject matter and of 
the trustee. 

2 That the decree of said court operated to vest title to said bonds 
in the receiver. 

3. That the Treasury Department can properly transfer or exchange 
said bonds upon proper assignment thereof executed by said ce 
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ceiver; and, in making this transfer or exchange, the Treasury 
Department will be legally protected from any claim by or on 
behalf of the liquidator of said insurance companies in the State 
of New York or elsewhere. 


DEPARTMENT OF JUSTICE, 
March 23, 1922. 

Srr: I am in receipt of your letter of January 20, 1922, 
in relation to the application of Hewitt W. Chambers for 
the transfer or exchange of three registered Liberty loan — 
bonds now in his possession as receiver under a decree of 
the Superior Court of Fulton County, Ga. 

From the papers submitted it appears that the North 
Atlantic Insurance Co. (Inc.), of New York; the Liberty 
Marine Insurance Co. (Inc.), of New York; and the Jef- 
ferson Insurance Co. (Inc.), of Pennsylvania, deposited 
with the Treasurer and Bond Commissioner of the State 
of Georgia three registered 4} per cent Liberty loan 
bonds, each of the denomination of $10,000, in order that 
the said corporations might comply with the Georgia 
statute relative to foreign insurance corporations transact- 
ing business within that State. Each of the above-named 
insurance companies appointed W. J. Speer, Treasurer and 
Bond Commissioner of the State of Georgia, “its attorney 
to sell and assien any or all” of said bonds. These powers 
of attorney were properly executed before a notary public 
in the State of New York. 

In vour letter above referred to you state: 

“The powers of attorney given by the three insurance 
companies to the Treasurer and Bond Commissioner of the 
State of Georgia are not executed in the presence of an 
officer authorized to attest assignment of United States 
bonds, nor are they supported, so far as the evidence shows, 
by any resolutions of the Boards of Directors of the vari- 
ous companies authorizing the execution of such powers. 
It is further understood that the Insurance Department 
of the State of New York refuses access to the records of 
the New York companies for the purpose of ascertaining 
whether or not such resolutions actually existed at the 
dates the powers of attorney were executed. 
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“It further appears that the Liberty Marine Insurance 
Co. and the North Atlantic Insurance Co. are corpo- 
rations of the State of New York and are insolvent 
and in process of liquidation under the direction of the 
Liquidation Bureau of the Insurance Department of the 
State of New York. The Department is informed that 
the Jefferson Insurance Co., a corporation of Pennsyl- 
vania, is also insolvent and is being wound up under 
the direction of the Insurance Department of the Com- 
monwealth of Pennsylvania. The New York authorities 
object to the transfer or exchange of the bonds owned by 
the two companies domiciled in New York at the request 
of the Georgia receiver, and it is understood that the 
New York Insurance Department claims exclusive juris- 
diction over the bonds in question.” 

You request my opinion upon the following propositions: 

“1, Were the proceedings before the Superior Court of 
Fulton County, Ga., in the case named, had before a 
court of competent jurisdiction, with full jurisdiction of 
the parties and of the subject matter, and are such pro- 
ceedings open to attack in any jurisdiction whatsoever, 
either by the registered payce, or by any person claiming 
by, through or under it? 

“9, Have the proceedings before the Superior Court of 
Fulton County, Ga., fully and completely operated to vest 
title to the bonds in question in the Receiver appointed 
therein to an extent sufficient to authorize him to make 
assionments either for transfer or exchange? This ques- 
tion should be considered with due regard to the fact that 
the Powers of Attorney to the officers of the State of Geor- 
gia were not executed in accordance with the regulations 
of the Treasury Department. 

“3. Can the Treasury Department properly transfer or 
exchange the bonds in question upon assignments thereof 
by the Receiver appointed by the Georgia court, and can 
this properly be done in spite of the objections raised by 
the Liquidation Bureau of the Insurance Department of 
the State of New York? 
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I will reply to your questions in the order presented. 

1. A bill in equity was filed in the Superior Court of 
Fulton County, Ga., by Horace Peacock et. al. against the 
North Atlantic Insurance Co., the Liberty Marine Insur- 
ance Co., the Jefferson Insurance Co., and W. J. Speer, 
Treasurer of the State of Georgia, alleging the deposit of 
three $10,000 bonds by the said insurance companies with 
Speer, in his official capacity as State Treasurer and Bond 
Commissioner; that said corporations had become insol- 
vent, owing plaintiffs certain sums of money; that there 
were a large number of other claimants against said cor- 
porations within the State who would seek to have said 
bonds applied to the payment of their claims, and that 
unless the court appointed a receiver to take possession of 
suid bonds a large number of suits would result. 

The court issued its decree appointing Hewitt W. Cham- 
bers receiver of said bonds and directing him to take 
charge thereof, and directing defendant W. J. Speer to 
turn said bonds over to said receiver so appointed. The 
court further provided “that the said deposits herein de- 
scribed be liquidated and distributed to the parties entitled 
to receive the same as may hereafter be determined in pro- 
portion as their several interests may hereafter be deter- 
mined, after first paying the costs of the administration. 
The court expressly reserves jurisdiction in this case for 
the purpose of carrying out the liquidation and distribu- 
tion herein provided for, * * *.” 

Section 4518 of the Georgia Code provides that “all 
equity jurisdicition in this State is vested in the superior 
courts of the several counties.” 

The Superior Court of Fulton County, Ga., was there- 
fore invested with the usual powers of a court of equity. 

One of the powers of a court of equity is the appoint- 
ment. of a receiver to take charge of property within the 
jurisdiction of the court when equitable grounds have been 
shown to exist. The bill of complaint sets out the in- 
solvency of defendant insurance companies, the trust fund 
held by the trustee subject to the jurisdiction of the court. 
the existence of a large number of claimants, and the prob- 
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ability of a multiplicity of suits and consequent waste. 
Proof of these allegations justified the court in exercising 
its equitable jurisdiction by taking possession of the trust 
fund and administering the fund through a receiver ap- 
pointed by said court. 

An attempt was made to secure service upon the insol- 
vent insurance companies by serving an agent especially 
appointed for acceptance of service of process. This ac- 
tion was not necessary to authorize the court to take charge 
of and administer the trust fund and will not be further 
noticed here. 

It is my opinion that the Superior Court of Fulton 
County, Ga., had jurisdiction of the subject matter and 
jurisdiction of the trustee. No other parties were neces- 
sarv to enable the court to take possession of the trust 
funds. 

2. The court having jurisdiction of the subject matter 
and necessary parties, its decree operates to invest right of 
possession of the trust fund in the receiver. The decree 
directing the said Treasurer to deliver the said bonds to 
the receiver was complied with by the Treasurer, who exe- 
cuted an assignment transferring title as well as possession 
to said receiver. I am therefore of the opinion that the 
decree of said court, together with the assignment of the 
said Treasurer operates to vest title to said bonds in Hewitt 
W. Chambers, the receiver appointed by said court. 

In reply to your suggestion that the powers of attorney 
cranted by the insurance companies to the Treasurer of the 
State of Georgia “were not executed in accordance with 
the regulations of the Treasury Department,” I have to 
advise you that there appears to be no authority, either in 
law or by Department regulation, requiring the power of 
attorney to be so executed. The receiver, who is now 
vested with title and possession, can comply with the 
Treasury regulation in regard to the execution of the as- 
signment of the bonds. This contention, however. seems 
trivial when the application for transfer is accompanied 
by a certified copy of the court’s decree. Even if the 
bonds were delivered to the liquidator of the several insur- 
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ance companies in the State of New York, the liquidator 
could do no more when making application for transfer 
of the bonds than accompany his application with a copy 
of the decree of the New York court. The insurance com- 
panies having become insolvent could not now execute a 
power of attorney to either the liquidator in the State o/ 
New York nor to the receiver in Georgia. 

3. In view of my ruling that the title to the trust fund 
represented by the bonds is now legally vested in the 
receiver. 1t 1s my opinion that the Treasury Department 
can properly transfer or ex: hange the three bonds in quis. 
tion upon proper assignment thereof executed by the re- 
ceiver appointed by the Superior Court of Fulton County. 
Ga., which assignment should be accompanied by a certi- 
fied copy of the decree and a copy of the assignment exe- 
cuted by the trustee to the receiver. I am further of the 
opinion that in making this transfer or exchange the 
Treasury Department will be legally protected from any 
claim by or on behalf of the liquidator of said insurance 
companies in the State of New York or elsewhere. 

In this connection permit me to call attention to the 
fact that the liquidator of said insurance companies has 
neglected and refused to appear in the Georgia court to 
contest any claim against the trust fund. The fund rep- 
resented by the bonds in question was deposited for the 
purpose of securing creditors within the State of Georgia. 
Tt is presumed that the msurance companies knew the 
laws of that State. and that they consented to be governed 
by them so far as the trust fund is concerned. 

The Treasury Department is not concerned with the 
ultimate disposition of the proceeds of said bonds, nor 
with the righteousness of any claim which may be enter- 
tained or the legality of any judgment which may be 
rendered in the State of Georgia avainst the said insur- 
ance companies. The Superior Court of Fulton County, 
Gia., by its receiver, now has possesssion of the $30,000 
in bonds, with full authority to administer the fund in 
accordance with the laws of that State. In order that it 
may be so administered, 1t becomes necessary to convert 
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the registered bonds into coupon bonds or change the reg- 
istration of said bonds to the name of the receiver. After 
the transfer or exchange of the bonds, the Treasury De- 
partment has no further interest therein. If the repre- 
sentatives of the insolvent insurance companies are not 
satisfied with the disposition to be made of the bonds or 
the proceeds thereof by the Georgia Court, their remedy is 
to appear in that court and make such contest as the 
laws of that State permit, with the usual] right of appeal 
to the higher courts. They can not be heard to litigate 
their differences before one of the Executive Departments 
of the Government. | 

The papers inclosed with your letter are herewith 
returned. 

Respectfully, 
HARRY M. DAUGHERTY. 
To the SecreTarY OF THE TREASURY. 


ENLARGEMENT OF CAPITOL GROUNDS. 


Responding to Senate Resolution No. 156 (67th Cong., Ist sess.), 
and advising what steps seem necessary to carry out the inten- 
tion of Congress to acquire the lands between the Capitol and the 
Union Station for the enlargement of the Capitol Grounds, as 
expressed in the Act of June 25, 1910 (36 Stat. 738). 

The United States may discontinue and abandon condemnation 
procedings at any stage before payment of the award and, if 
such abandonment is in good faith, the power to expropriace 
thereafter is not lost. but may be exercised under appropriate 
legislation without regard to a former appraisal. 

Quere. whether at this time the United States, in reliance on the 
decree of the Supreme Court of the District of Columbia entered 
February 24, 1913, confirming the award in the proceeding to 
condemn the lands in question, would now have the legal right to 
compel its acceptance. 


DEPARTMENT OF JUSTICE, 
April 6, 1922. 
Sm: My attention has been called to Senate Resolution 
156 (61 Cong. Rec. 6531), reading: 
“ Resolved. That the Attorney General be. and he is 
hereby, directed to inform the Senate of the steps which 


140 Enlargement of Capitol Grounds. 


are necessary to be taken in order to complete the carrying 
out of the intention of Congress to acquire the lands be- 
tween the Capitol and the Union Station for the enlarge- 
ment of the Capitol Grounds, as expressed in the Act ap- - 
proved June 25, 1910.” 

The purpose of Congress in regard to these lands was 
first set forth in the Act approved June 25, 1910 (36 Stat. 
703, 738), creating a commission to acquire them by pur- 
chase or by condemnation, and appropriating $500,000. 
Two additional appropriations each of $500,000 were made 
afterwards (36 Stat. 1363, 1414; 37 Stat. 417, 454). 

In July, 1911, at the request of the commission, pro- 
ceedings to condemn squares 634 and 685 were carried 
through to an award ageregating $1,119,035.50, which was 
confirmed, approved by the President, and paid. 

In August, 1912, proceedings to condemn the remaining 
lands were begun and carried through to an award accept- 
able to the commission, which, on February 24, 1913, was 
confirmed by the court. The Sundry Civil Act of 1913 
(38 Stat. 4, 44), carried an appropriation of $2,823.972.35, 
covering the award. 

In accordance with the procedure set forth in the Act 
of August 30, 1890 (26 Stat. 371, 413), adopted by the 
Act of June 25, 1910, an award, after being confirmed, 
may be paid if the President “thinks the public interest 
requires it.’ On March 18, 1914, President Wilson an- 
nounced his decision that the public interest required that 
the real estate here in question should not be acquired for 
the sum fixed in the appraisement as confirmed by the 
court. Thereupon, under instructions of this Department, 
a praecipe was entered directing the clerk to enter the 
proceedings discontinued and dismissed. 

Following this action Congress, by the Joint Resolu- 
tion of October 22, 1914 (38 Stat. 781), created a com- 
mission to purchase part of these lands at their fair market 
value, not exceeding the award already referred to. It 
was further provided, however— 

“That the purchase price to be paid hereunder for any of 
said real estate which was owned by either the Baltimore 
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and Ohio Railroad Company or the Real Estate and Im- 
provement Company of Baltimore City at the time when 
said action numbered ten hundred and forty-six was insti- 
tuted, shall not exceed the bona fide, actual, original cost 
thereof to either of said companies, plus six per centum 
interest thereon from the date of purchase by either of 
said companies until the date upon which the court con- 
firmed the awards made in the aforesaid district court ac- 
tion numbered ten hundred and forty-six.” 

Thereafter all the lands were purchased under this Act 
except those belonging to the companies just mentioned, 
which refused to accept the price thus fixed. Their lands 
were appraised at $1,731,937 in the condemnation proceed- 
ings. A portion is now being occupied by the United 
States for housing purposes under a contract providing 
that occupancy is to terminate and the buildings are 
to be removed at the expiration of 12 months after the 
exchange of final ratifications of treaties of peace. The 
companies receive no consideration except relief from taxa- 
tion during the period of governmental occupancy. 

From the foregoing it will appear that the practical 
obstacle to acquisition of the real estate is the Joint Reso- 
lution of October 22, 1914, supra, forbidding payment 
therefor of any sum in excess of its cost plus 6 per centum 
interest. Since the owners have declined to accept this, 
it was impossible under existing legislation to acquire their 
property. 

You will, of course, understand that abandonment of 
the limitation imposed on cost by the Joint Resolution of 
October 22, 1914, is a matter addressing itself exclusively 
to Congress. However, if in its wisdom Congress should 
now determine to acquire the property, the following 
courses would seem open: 

1. To invite proposals from the owners, and if these be 
found acceptable to appropriate a sum sufficient to pur- 
chase the property at the price set. 

2. To pass an Act repealing the proviso in the Joint 
Resolution of October 22, 1914, and appropriating a sum 
equal to the appraisal in the proceeding in the Supreme 
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Court of the District of Columbia instituted under the 
Act of June 25, 1910, supra. But I doubt the expediency 
of this course. In my opinion substantial and serious doubt 
exists whether at this time the United States, in reliance 
on the decree entered February 24, 1913, confirming the 
award in the proceeding, would now have the legal right 
to compel its acceptance, If that appraisal is in the nature 
of res judicata and hence binding at this time on the 
United States, the land owner is liksewise bound and may 
be forced to accept it. But I am not convinced that it 1s 
now binding on the Government, It seems fairly clear 
that although by the Act of June 25, 1910, the power of 
eminent domain was brought into play, Congress, by the 
subsequent Joint Resolution of October 22, 1914, in effect 
announced (as it clearly had the right to do) its dissatis- 
faction and refusal to accept the award. And, conse- 
quently, when a commission was set up with powers strictly 
limited to purchase, the previous direction to expropriate 
was effectually abandoned and set at naught. 

It is settled that the United States may discontinue pro- 
ceedings and abandon a taking by eminent domain at any 
time before payment of the award. (Zurner v. Wood- 
ard, 259 Fed. 737; cf. Nixon v. Marr, 190 Fed. 913; Lav- 
rence, etc., Co. v. United States, 209 Fed. 201.) Since in 
the present case the applicable statute gave the President 
power—to be exercised after the court confirmed the 
award—to withhold payment, it follows that when the 
President disapproved the Government might, as it in 
fact did, abandon intention to take under eminent domain 
power and that the Joint Resolution, substituting acquisi- 
tion by purchase, was in substance and in legal effect a dis- 
continuance of condemnation proceedings authorized hy 
previous legislation. Furthermore, there can be no ques- 
tion that the purpose to abandon the condemnation pro- 
ceedings was in good faith. There was no attempt to 
force a new and binding judicial appraisal, but simply an 
effort if possible to acquire the property by voluntary 
conveyance. 

3. More than seven years have elapsed since the effort 
to purchase at the price set by Congress failed. If at the 
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present time Congress should declare that the public inter- 
est now necessitates acquisition of this property and if it, 
furthermore, be of opinion that acquisition by purchase at 
a fair price is impracticable, I am of opinion that power 
exists to take it by condemnation and that. consequently, 
compensation justly due the land owner may be ascertained 
in such manner as Congress shall constitutionally pre- 
scribe without reference to the old award. If the former 
proceeding to condemn the property has been in good 
faith abandoned, the condemning party has not thereby 
forever forfeited the right to bring new proceedings to 
condemn the same property. (Cf. District of Columbia v. 
Washington S. d& O. Co.. 48 App. D. C. 344; Distrect of 
Columbia v. Cemetery, 5 App. D. C. 497, 519; Kansas City 
v. Mudkey, 176 Mo. 229.) 

Whether another inquisition at this time will result in 
an appraisal not in excess of the former award or in any 
award satisfactory to the Government is a matter upon 
which naturally I can express no opinion. 


Very respectfully, 
HARRY M. DAUGHERTY. 


To THE PRESIDENT OF THE SENATE, 


WITHDRAWAL FROM SHIPPING CONFERENCE 
OR AGREEMENT. 


Where the United States Shipping Board is a party to a conference 
or agreement relating to shipping matters, which conference or 
agreement provides that a purty thereto may withdraw therefrom 
upon giving notice as specified therein, and said conference or 
agreement is approved by said Shipping Board under the pre. 
Visions of section 15 of the Shipping Act of September 7, 1916. 
the parties to such conference or nyreement may withdraw there 
from in accordance with the provisions thereof. 

Such withdrawal provision inserted in such contract or agreement 
would not be in violation of said Shipping Act, and when the 
same is approved by the Shipping Board no further action on the 
part of said board is necessary to make it effective or to procure 
for the parties thereto the rights which it provides, 
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DEPARTMENT OF JUSTICE, 
April 10, 1922. 

Sir: I have the honor to acknowledge receipt of your 
letter of the 10th day of April, 1922, requesting my opin- 
ion upon a question submitted by the chairman of the 
Rhipping Board, which question is as follows, to wit: 
Whether a party to a conference or agreement relating to 
shipping matters, which conference or agreement provides 
that any party thereto may withdraw therefrom upon 
giving notice as specified therein, to which conference or 
agreement the United States Shipping Board is a party 
and which conference or agreement is approved by said 
United States Shipping Board under the provisions of 
section 15 of the Shipping Act, 1916, being the Act of 
Congress of September 7, 1916, entitled “An Act to estab- 
lish a United States Shipping Board,” etc. (39 Stat. 728, 
733), may withdraw from such conference or agreement in 
accordance with the provisions thereof and whether the 
provisions of section 15 of said Act would in any way 
prevent such withdrawal. 

Section 15 of such Act is as follows: 

“That every common carrier by water, or other per- 
son subject to this Act, shall file immediately with the 
board a true copy, or, if oral, a true and complete memo- 
randum, of every agreement with another such carrier 
or other person subject to thiseAct, or modification or can- 
cellation thereof, to which it may be a party or conform 
in whole or‘in part, fixing or regulating transportation 
rates or fares; giving or receiving special rates, accommo- 
dations, or other special privileges or advantages; control- 
ling, regulating, preventing, or destroying competition; 
pooling or apportioning earnings, losses, or traffic; allot- 
ting ports or restricting or otherwise regulating the num- 
ber and character of sailings between ports; limiting or 
regulating in any way the volume or character of freight 
or passenger traffic to be carried; or in any manner pro- 
viding for an exclusive, preferential, or cooperative work- 
ing arrangement. The term ‘agreement’ in this section 
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includes understandings, conferences, and other arrange- 
ments. 

“The board may by order disapprove, cancel, or modify 
any agreement, or any modification or cancellation thereof, 
whether or not previously approved by it, that it finds 
to be unjustly discriminatory or unfair as between car- 
riers, Shippers, exporters, importers. or ports, or between 
exporters from the United States and their foreign com- 
petitors, or to operate to the detriment of the commerce 
of the United States, or to ke in violation of this Act. 
and shall approve all other agreements, modifications, or 
cancellations. 

“Agreements existing at the time of the organization 
of the board shall be lawful until disapproved by the 
board. It shall be unlawful to carry out any agreement 
or any portion thereof disapproved by the board. 

“All agreements, modifications, or cancellations made 
after the organization of the board shall be lawful only 
when and as long as approved by the board, and before 
approval or after disapproval it shall be unlawful to 
carry out in whole or in part, directly or indirectly, any 
such agreement, modification, or cancellation. 

“Every agreement, modification, or cancellation lawful 
under this section shall be excepted from the provision 
of the Act approved July second, eighteen hundred and 
ninety, entitled ‘An Act to protect trade and commerce 
against unlawful restraints and monopolies,” and amend- 
ments and Acts supplementary thereto, and the provisions 
of sections seventy-three to seventy-seven, both inclusive, 
of the Act approved August twenty-seventh, eighteen 
hundred and ninety-four, entitled ‘An Act to reduce taxa- 
tion, to provide revenue for the Government, and for 
other purposes,’ and amendments and Acts supplementary 
thereto. 

“Whoever violates any provision of this section shall 
be liable to a penalty of $1,000 for each day such viola- 
tion continues, to be recovered by the United States in a 
civil action.” 
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The apparent purpose of these provisions of the Act is 
to prevent contracts or agreements from being made and 
enforced which are unfair, unjustly discriminatory, or 
prejudicial to American shipping interests or to the pub- 
lic at large. That this is true is shown by the general 
tenor of the Act as a whole, also by the provision of said 
section 15 exempting such contracts from the operation 
of the Sherman antitrust law and other laws. I can see 
nothing in the purpose, the spirit, or the letter of the 
Act which would be violated by a withdrawal provision 
in a@ contract or agreement as above set out. Further 
than this, the withdrawal provision so inserted in a con- 
tract or agreement prior to its approval under the Act. 
by the Shipping Board, when such a contract or agree- 
ment is approved by the Shipping Board under the Act, 
requires no further action upon the part of the Shipping 
Board to protect the right of withdrawal so given in su:h 
contract or agreement or to consummate such withdrawal 
when thereafter made in accordance with the terms and 
conditions specified in such contract or agreement. The 
withdrawal provision, when so approved by the Shipping 
Board, becomes a part of the contract itself, and no fur- 
ther action on the part of such board is necessary to 
make it effective or to procure for the parties thereto the 
rights which it provides. It is very similar to the case of 
a contract so approved by the Shipping Board under this 
Act, which contract by its terms provides that it shall 
continue for a definite time. Certainly no action by the 
Shipping Board would be necessary to terminate the con- 
tract upon the lapse of time fixed by the contract itself 
for its duration. The same is true of a withdrawal privi- 
leve inserted in a contract or agreement as above sug- 
gested when such contract or agreement is approved by 
the Shipping Board. 

Respectfully, 
GUY D. GOFF, 
Acting Attorney General. 
To the PrestpENT. 
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STATUS OF BONDS OF MANILA RAILROAD CO. 


The proposed issue of bonds by the Manila Railroad Co. to the 
amount of $1,500,000 has been duly authorized by the Philippine 
Legislature. and the Philippine Government is authorized to 
guarantee payment of both principal and interest thereof. 

Said bonds are not entitled to exemption from taxes under the 
provisions of section 1 of the Act of Congress of February 6, 
IS (33 Stat. 689). 

When said bonds are issued by the Manila Railroad Co.. under 
autherity of the Philippine Legislature, they will not have been 
issued under the auspices or authority of the Government of the 
Tnited States, and hence there will be no implied responsibility 
on the part of the United States to protect the purchasers of the 
proposed bonds from loss. 


DEPARTMENT OF JUSTICE, 
Apri 21, 1922. 

Sir: I have the honor to acknowledge receipt of your 
letter of March 17, 1922, stating that the Manila Railroad 
Co. of the Philippine Islands proposes to issue and sell 
7 per cent bonds to the amount of $1,500,000, par value, to 
be guaranteed as to principal and interest by the Govern. 
ment of the Philippine Islands. 

Tt is further stated that the stock of the Manila Railroad 
Co. is owned by the Philippine Government; that the 
Manila Railroad Co. has heretofore been authorized to 
issue 4 per cent bonds, but that these bonds are not salable 
at par, and it is proposed to deposit with a trustee $2,811,000 
of the 4 per cent bonds as security for the payment of the 
proposed issue of $1,500,000 7 per cent bonds. The Philip- 
pine Legislature, by Act No. 3008, has authorized the Phil- 
ippine Government to guarantee payment of the principal 
and interest of the proposed issue of bonds. You request 
my opinion (1) on the legality of this guaranty; (2) 
whether the proposed bonds can be considered as tax free 
under the provisions of the Act of Congress approved 
February 6, 1905; and (3) whether there would arise an 
umplied responsibility on the part of the United States to 
protect the purchasers of the proposed bonds from loss. 

It is understood that, while the stock of the Manila Rail- 
road Co. is owned by the Government of the Philippine 
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Islands, the proposed bonds are to be issued by the Rail- 
road Co., a corporation entirely separate and distinct from 
the Philippine Government, although the corporation is 
owned and controlled by the Government. 

Section 4 of the Act of Congress approved February 6, 
1905 (ch. 453, 33 Stat. 690), authorized the Philippine Gov- 
ernment to “enter into a contract of guaranty with any 
railroad company organized pursuant to the laws of said 
government or of the United States or any State thereof 
undertaking to construct, equip, operate, and maintain any 
such railroad, whereby the said government shall guaran- 
tee interest, at not exceeding 4 per centum per annum 
upon first lien bonds to be issued by such company, prop- 
erly secured by mortgage or deed of trust upon the said 
railroad, its equipment, franchises, and other property, 
real, personal, and mixed, then owned and thereafter to be 
ncquired.” The power above granted extends only to the 
guaranty of the interest and not to the principal of said 
bends. 

Section 31 of the Act of August 29, 1916 (ch. 416, 39 
Stat. 545, 556), provides “that all laws or parts of laws 
applicable to the Philippines not in conflict with any of the 
provisions of this Act are hereby continued in force.” The 
provisions of section 4, Act of February 6, 1905, supra, 
relative to guaranteeing interest on bonds issued by rail- 
road companies can not be said to be in conflict with the 
provisions of the Act of August 29, 1916, and are, there- 
fore, still in force. 

While the Government of the Philippine Islands guaran- 
tees the payment of the principal and interest of said 
bonds, the bonds are not direct obligations of that Govern- 
ment and therefore do not fall within the limitations pro- 
vided in section 11, Act of August 29, 1916 (ch. 416, 39 
Stat. 548), as amended by the Act of July 21, 1921 (ch. 51, 
42 Stat. 145), which limits the indebtedness of the Philip- 
pine Government to $30,000,000. The proposed bonds when 
issued will be the obligations of the Manila Railroad Co. 
and the property of that company will be liable in the 
first instance for payment of such obligations. 
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Section 12 of the Act of August 29, 1916, supra, vests 
in the Philippine Legislature * general legislative powers 
in the Philippines.” while sections 6, 7, and 8 of said Act 
(39 Stat. 547), read as follows: 

“Sec. 6. That the laws now in force in the Philippines 
shall continue in force and effect. except as altered, 
emended, or modified herein, until altered, amended, or re- 
pealed by the legislative authority herein provided or by 
Act of Congress of the United States. 

“Sec. 7. That the legislative authority herein provided 
shall have power, when not inconsistent with this Act, by 
due enactment to amend, alter. modify, or repeal anv law, 
civil or criminal, continued in force by this Act as it may 
from time to time see fit. 

“This power shall specifically extend with the hmitation 
herein provided as to the tariff to all laws relating to 
revenue and taxation in effect in the Philippines.” 

“Sec, 8. That general legislative power. except as other- 
wise herein provided, is hereby granted to the Philippine 
Legislature. authorized by this Act.” 

Under the authority above quoted, the Philippine Legis- 
lature has general legislative power concerning the Phil- 
ippine Islands where not otherwise restricted by the Con- 
cress of the United States. By Act No. 3008 of the Phil- 
ippine Legislature, the Philippine Government is author- 
ized to guarantee the pavment of both the principal and 
interest of the proposed bonds. Section 1 of said Act 
reads: 

“Secrion 1. For the purpose of augmenting the credit 
of said sinking fund bonds in the market. the government 
of the Phihppine Islands hereby guarantees the due and 
punctual payment by the Manila Railroad Company of 
the Philippine Islands of the principal and interest of said 
bonds when and as they mature and become due respec- 
tively and in the event of anv default of the Manila Rail- 
road Company in the payment of the principal or interest 
of said bonds or either of them and of the inability of the 
trustee to sell enough of the first mortgage 4 bonds de- 
posited with it as security to pay the said principal and 
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interest or both when and as they mature and become due 
respectively the government itself will pay the same on 
demand.” 

The provisions of Act No. 3008 above quoted must be 
construed as amending section 4 of the Act of February 6, 
1905, supra, to permit the Philippine Government to guar- 
antee the principal as well as the interest of bonds issued 
by railroad companies organized pursuant to the laws of 
said Government. 

The question of whether the proposed bonds are to be 

considered tax free must rest upon the construction given 
to section 1 of the Act of February 6, 1905, supra. Section 
1 provides: 
“ That all bonds issued by the government of the Philip- 
pine Islands, or by its authority, shall be exempt from tax- 
ation by the Government of the United States, or by the 
government of the Philippine Islands or of any political 
or municipal subdivision thereof, or by any State, or by 
any county, muncipality, or other municipal subdivision 
of any State or Territory of the United States, or by the 
District of Columbia” (33 Stat. 689). 

It is not believed that the words “or by its authority ” 
can be construed to mean that the bonds of Philippine 
corporations, issued by authority of the Philippine Legis- 
lature, are to be deemed tax free under the above section. 
Although the Philippine Legislature has authorized the 
Manila Railroad Co, to issue bonds, such bonds not being 
obligations of the Philippine Government, nor of any mu- 
nicipality thereof, are not exempt from taxation by reason 
of the fact that the legislature authorized their issue. 

It is my opinion, therefore. that the Manila Railroad Co. 
has been duly authorized to issue said bonds by the Phil- 
ippine Legislature. and the Philippine Government is au- 
thorized to guarantee payment of both principal and inter- 
est thereof; that said bonds, while issued by authority of 
the Philippine Legislature, are not “issued by the Gov- 
ernment of the Philippine Islands, or by its authority.” 
in the sense that said bonds are entitled to exemption from 
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taxes, under the provisions of section 1 of the Act of Feb- 
ruary 6, 1905, supra. 

Furthermore, it is my opinion that when said bonds are 
issued by the Manila Railroad Co., under authority of an 
Act of the Philippine Legislature, they will not have been 
issued under the auspices or authority of the Government 
of the United States, and there will be no implied respon- 
sibility on the part of the United States to protect the pur- 
chasers of the proposed bonds from loss. 

Respectfully, 
HARRY M. DAUGHERTY. 


To the SECRETARY OF War. 


AUTHORITY OF PRESIDENT TO SELL OBLIGATIONS OF 
CARRIERS ACQUIRED INCIDENT TO FEDERAL CONTROL 


Under and pursuant to the provisions of section 7 of the Federal 
Control Act, the President has the authority to sell “at prices 
not less than the cost thereof” any and all obligations acquired 
by him under and pursuant to the provisions of said section 7 
Of the Federal Control] Act, and. under and pursuant to the pro- 
Visions of section 202 of the Transportation Act, 1920, the Presi- 
dent has the authority to sell any and ali obligations acquired 
by hhim under and pursuant to the provisions of sections 6 and 
12 of the Federal Control Act, as amended, section 1 of the Act 
Of November 19, 1919, providing for the reimbursement for Fed- 
eral advances to carriers for motive power, etc., and section 207 
Of the Transportation Act, 1920, as amended. 


DEPARTMENT OF JUSTICE, 
May 16, 1922. 

Str : I have the honor to acknowledge the receipt of your 
letter of April 13, 1922, stating that the Director General 
of Railroads, as Agent of the President, has from time to 
time acquired obligations of carriers under the provisions 
of S€ctions 6, 7, and 12 of the Federal Control Act, ap- 
Proved March 21, 1918 (40 Stat. 455, 457), as amended, 
*ctlon 1 of the Act to provide for the reimbursement of 
the United States for motive power, cars and other equip- 
"ent ordered for railroads and systems of transportation 
under Federal control, approved November 19, 1919 (41 
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Stat. 359), and section 207 of the Transportation Act, 1920, 
approved February 28, 1920 (41 Stat. 462), as amended. 

You wish to be advised as to whether the President or 
any other officer of the Government has authority, under 
existing law, to sell any of these obligations. 

There can, of course, be no question concerning the 
authority of the President to sell, “at prices not less than 
the cost thereof,” all or any obligations or securities issued 
by the carriers and acquired by the President pursuant to 
the provisions of section 7 of the Federal Control Act, 
approved March 21, 1918, for the reason that that section 
specifically and clearly states that the President “may 
sell such securities whenever in his judgment it is desirable 
at prices not less than the cost thereof.” (40 Stat. 455.) 

There could scarcely be broader authority delegated to 
the President to sel] obligations acquired by him pursuant 
to Federal control than that expressed in section 202 of 
the Transportation Act, 1920, which provides, in part, as 
follows: 

“The President shall, as soon as practicable after the 
termination of Federal control, adjust, settle, liquidate, and 
wind up all matters, including compensation, and all ques- 
tions and disputes of whatsoever nature, arising out of or 
incident to Federal] control.” (41 Stat. 459.) 

One of the “matters” “arising out of or incident to 
Federal control” was the acquisition by the President of 
obligations. Such obligations are now a part of the as:ets 
of the Railroad Administration. Federal control was a 
war measure and there is no doubt of the intention of Cot- 
zress, by the language of this section, to grant to the 
President the authority to do everything lawful to bring 
about a speedy and definite separation of the railroads 
from every vestive of Federal control. In other words, 
the United States had, in the necessity of war, assumed 
control of transportation and, when the emergency disap- 
peared, such control was relinquished by the provisions of 
the Transportation Act, 1920. (41 Stat. 456.) 

The word “liquidate” and the term “ wind up” have! 
in law and in practice, clear and certain meanings. Giving: 
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some consideration to definitions of the lexicographer, we 
find that Webster defines * liquidate” as follows: “To 
ascertain the amount, or the several amounts, of the lia- 
bilities of (a corporation, an estate, etc.) and apportion 
the assets toward the discharge of the indebtedness, as in 
winding up a corporation; to settle the accounts and dis- 
tnbute the assets of (a corporation or estate) in the process 
of winding up. especially through a receiver or trustee.” 
The following definition is given in the American Una- 
bridged Dictionary: “In law, to clear off; to satisfv; to 
defray; to pay; to settle; as, to liquidate a debt; to liqui- 
date a mortgage; to adjust, to reduce to order or precision 
as the affairs of a corporation that has failed.” 

The courts have approved the definition that “in its 
general sense, liquidation means the act or operation of 
winding up the affairs of a firm or company, by getting in 
the assets, settling with its debtors and creditors, and ap- 
propriating the amount of profit or loss.” (In re Silkman., 
105 N. ¥. Supp. 872, 875; Words and Phrases, vol. 3, 2d 
series, p. 153; 25 Cyc. 1445.) 

In the ordinary, usual and common practice of liqui- 
dating or winding up the affairs of a firm or company, it 
frequently, if not generally, happens that certain of the 
property must be sold. Indeed, in liquidation, if the 
affairs of a firm or company are to be wound up. the very 
nature of the property presupposes a power to sell. A 
very early and pertinent decision of our Supreme Court 
upon the question of the extent of the authority of an 
officer who was directed to “ liquidate ” is that in the case 
of Fleckner v. Bank of the United Stater (8 Wheaton 
338, 361). 

In that case, the bank brought suit upon a promissory 
note, dated March 26, 1818, for the sum of $10,000 pavable 
bv Fleckner to one John Nelder. or order. The bank made 
title to the note through several mesne indorsements. 
the last of which was that of the president, etc., of the 
Planters Bank of New Orleans, through their cashier, 
as agent. Onc of the defenses of Fleckner was that the 
cashier of the Planters’ Bank had no authority to make the 
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transfer of the obligation to the Bank of the United States. 
The transfer of the note to the Bank of the United States 
was made by indorsement of the cashier of the Planters’ 
Bank pursuant to a resolution of the board of directors of 
the Planters’ Bank “ that the president and cashier be 
authorized to adopt the most effectual measures to liqui- 
date, the soonest possible, the balance due to the office 
of discount and deposit in this city (New Orleans), as 
well as all others presently due, and which may in the 
future become due to any banks of the city.” 

Mr. Justice Story, who delivered the opinion, in discuss- 
ng the authority of the cashier under the resolution and 
the meaning of the word “ liquidate,” stated: 

“Tt is true, that the resolution of the 21st of October 
does not directly, and in terms, authorize this transfer. It 
is not a resolution conferring a joint authority to the 
president and cashier, to indorse any note for the bank. 
It simply requires them to take measures to liquidate the 
balance due to the original plaintiffs, and other banks. 
It is merely directory to them, and leaves them to decide 
as to the time, the mode, and the means. As they were not 
restricted in these respects, they had a resulting right to 
employ any of the funds of the bank for this purpose, and 
the negotiable paper of the bank was equally within the 
scope of the authority, as the cash funds, if they should 
deem it proper to use them. They were at liberty to raise 
money for this purpose, from the general funds, in any 
way which the ordinary course of business would justify 
and which they should deem the most effectual measures. 
They might, therefore, agree that the cashier should in- 
dorse the note in question and should procure it to be 
discounted at the Bank of the United States, and the pro- 
ceeds to be carried to their credit. * * * Some criti- 
cism has been employed on the meaning of the word 
“liquidate,” in the resolution above stated. It is said to 
mean, not a payment, but an ascertainment of the debts 
of the bank. We think otherwise. Its ordinary sense, 
as given by lexicographers, is to clear awiy, to lessen 
debts.” 
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Applying the language of the foregoing decision to that 
vf section 202 of the Transportation Act, it may be said 
that section 202 requires the President to liquidate all 
matters incident to Federal control. The statute merely 
directs the President and leaves him to decide “as to the 
time, the mode, and the means.” Again, it may be said, 
in the language of Mr. Justice Story, that, as the Presi- 
dent is not restricted “as to the time, the mode, and the 
means,” he has the resulting right to employ any of the 
funds of the Railroad Administration for this purpose, and 
the negotiable paper of the Railroad Administration is 
' equally within the scope of the authority as the cash 
funds if he should deem it proper to use them. The Presi- 
dent is at liberty to raise money for this purpose from the 
general funds, in any way which the ordinary course of 
business will justify and which he may deem the most 
effectual measures. 

Certainly, then, if the President decides that one of the 
“means” of bringing about the liquidation of matters 
incident to Federal control is to sell obligations acquired 
by him as an incident of Federal control. he enjovs, under 
section 202 of the Transportation Act, the power and 
authority to do so. Certainly, too, if the President, in the 
exercise of his discretion, deems it aclvisable, necessary, 
and of advantage to the Government to sell such obliga- 
tions, “the ordinary course of business” will “ justify ” 
such action on his part. 

I am of opinion that the term “ wind up” emphasizes 
the intention of Congress to grant to the President the 
fullest authority, consistent with sound business judgment 
and the purpose for which section 2U2 was enacted, to 
definitely, finally, and effectively remove the carriers from 
Federal control. The Railroad Administration is now 
engaged in the performance of that very duty. Could the 
President be said to be winding up “as soon as prac- 
ticable ” all “ matters arising out of or incident to Federal 
control” if an opportunity arose of advantage to the 
United States for the sale of these obligations and he failed 
to take advantave of such opportunity? I think not. 
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It is significant that, in the only American case in which 
the term * wind up” is discussed, the court should hold 
that it implies a power to sell. The case is that of May v. 
Brewster, 187 Mass. 524. The case arose upon the inter- 
pretation of a provision of a'will which stated as follows: 

“IT direct my executor to proceed with moderation and 
patience but with due diligence to the winding up of my 
estate.” 

The testator made no disposition of his real estate and 
the question arose as to whether the testator intended the 
will to take effect upon his real estate as well as his per- 
sonal property. The court held that “the term ‘ winding 
up’ imphes disposition of the estate which will turn it 
into money ” and that “the administrator with a will an- 
nexed, had power, coupled with a trust to sell the prop- 
erty, pay the debts and legacies, and then divide the net 
proceeds.” 

Broader, more comprehensive language could not have 
been used than that expressed in section 202 of the Trans- 
portation Act. “ Winding up” is defined by Bouvier as 
“the process of liquidating the assets of a partnership or 
corporation for purposes of distribution ” (Bouvier’s Law 
Dictionary, Vol. 3, p. 3471). Ordinarily, in commercial 
practice, the thing to be distributed is not the property but 
rather the avails of the property, which is money. In 
order to convert the property into money, it must be sold. 
Congress directed the liquidation and winding up of the 
affairs of Federal control “as soon as practicable.” If, 
then, the President should decide it to be of advantage to 
the Government to sell these obligations in order to “ liqui- 
date” and “ wind up” some of the matters arising out of 
or incident to Federal control, he enjoys such authority 
within the spirit and the letter of the law. 

I am of opinion, therefore, that under and pursuant 
to the provisions of section 7 of the Federal Control Act, 
approved March 21, 1918, the President has the authority 
to sell “at prices not less than the cost thereof ” any or all 
obligations acquired by him under and pursuant to the 
provisions of said section 7 of the Federal Control Act, and 
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that under and pursuant to the provisions of section 202 
of the Transportation Act, 1920, approved February 28, 
19), the President has the authority to sell any or all 
obligations acquired by him under and pursuant to the 
provisions of sections 6 and 12 of the Federal Control Act, 
approved March 21, 1918. as amended, section 1 of the Act 
to provide for the reimbursement of the United States 
for motive power, cars, and other equipment ordered for 
railroads and systems of transportation under Federal con- 
trol. approved November 19, 1919, and section 207 of the 
Transportation Act, 1920, approved February 28, 1920, as 
amended. 
Respectfully, 
HARRY M. DAUGHERTY. 


To the SECRETARY OF THE TREASURY. 


PUBLICATION OF SUPPLEMENTS TO COMMERCE REPORTS 


Any material which might be included in the regular edition of 
‘ “Commerce Reports” may be published as a ‘“ Supplement to 
Commerce Reports,” and, under the act of June 25, 1910 (36 
Stat. $21), 20.000 copies of any such supplement may be printed. 


DEPARTMENT OF JUSTICE, 
May 20, 1922. 

Str: I have the honor to reply to your letter of the 
lith instant, calling my attention to the fact that the 
Public Printer has recently questioned your authority to 
have printed more than 1,000 copies of certain “ Supple- 
ments to Commerce Reports.” The “ Commerce Reports ” 
are published weekly and contain trade information col- 
lected abroad. The Department of Commerce has pro- 
posed to issue as “Supplements to Commerce Reports ” 
the annual trade reports of consuls which because of their 
length and statistical character can not conveniently be 
printed in regular nunjbers of “ Commerce Reports.” The 
Department aiso proposes to print as “Supplements to 
Commerce Reports” certain reports concerning foreign 
trade conditions which are of chief interest tg a particular 
industry and which have previously been published as a 


158 Supplements to commerce reports. 


series called “ Trade Information Bulletins.” The infor- 
mation which these bulletins contain is of the same char- 
acter as that contained in the “ Commerce Reports,” but 
because of their special appeal it is not desirable to incor- 
porate them in “ Commerce Reports.” You request my 
opinion as to whether more than 1,000 copies of such sup- 
plements can be printed. 

Section 89 of the Act of January 12, 1895 (28 Stat. 622), 
contains the following provision: 

“No report, publication, or document shall be printed 
in excess of the number of one thousand of each in any one 
fiscal year without authorization therefor by Con- 
gress, * * *.” 

The authorization of Congress relied upon in this case 
us exempting from the above limitation to 1,000 printed 
copies is that conferred by section 1 of the Act of June 
25, 1910 (36 Stat. 821), providing as follows: 

“That the Secretary of Commerce and Labor be, and he 
is hereby, authorized to have printed, for distribution by 
the Department of Commerce and Labor, an edition of 
Daily Consular Reports not to exceed twenty thousand 
copies in any one issue: Provided, That the usual number 
shall not be printed.” 

Prior to the passage of this Act several different Acts 
had dealt with the printing of consular reports. Section 
73 of the Act of January 12, 1895 (28 Stat. 616), authorized 
printing for Congress fifteen hundred copies of the reports 
of consular officers. The Act of March 2, 1895 (28 Stat. 
959), authorized the Secretary of State to print thereafter 
1,000 copies of each issue of consular reports, and the Act 
of February 9, 1899 (30 Stat. 833), increased the number 
authorized to 10,000. 

Neither the Act of June 25, 1910, nor the preceding 
legislation makes any distinction between different types of 
consular reports. The authority to print applied to them 
in general terms so as to cover annual reports, special re- 
ports, or those made in the ordinary course of official duty. 
It also seems to me evident that the purpose of the Act of 
June 25, 1910, was to increase the number of copies of 
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consular reports which might be printed. This interpre- 
tation of the Act is confirmed by the statements of the 
Members of Congress who sponsored the Act in the House 
and Senate. (Cong. Rec., 61st Cong., 2d sess., pp. 7929, 
9113.) 

The Act of 1910 authorized an “edition of Daily Con- 
sular Reports.” There is no indication that Congress in- 
tended the authority granted to be limited to a publication 
under this specific name. The substance of the grant is 
that a daily edition of consular reports may be printed to 
the number of 20,000 of each issue. 

Since 1915 foreign trade reports have been published 
Ly the Department of Commerce under the title of “ Com- 
merce Reports,” and from that year until the close of the 
vear 1920 the annual reports made by United States con- 
suls on the trade and industry of their respective districts 
were issued as “Supplements to Commerce Reports.” 
During 1921 these annual trade reports were condensed 
and printed in regular numbers of “Commerce Reports.” 
Beginning with the present year the Department of Com- 
merce proposes to issue them again as “Supplements to 
Commerce Reports.” 

Since the law does not limit the number of pages which 
each separate issue of consular reports may contain, I am 
confident that to publish as a supplement material which 
might be :icluded in your regular publication is not an 
evasion of the law. In my opinion, it is immaterial 
whether annual reports and reports of interest to a special 
Industry are incorporated in your regular issue of “ Com- 
nierce Reports” or are printed separately as supplements 
te it. Printing of reports on foreign trade calls for the 
exercis6 of discretion by the head of the Department 
charged with this duty. Congress has not seen fit to limit 
this discretion, and I regard your determination that cer- 
tain reports shall be issued as supplements to vour regular 
publication as within the discretion which the law has 
vested in you. 

My conclusion is that any material which might be in- 
cluded in the regular edition of “Commerce Reports” 
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may be published as a “Supplement to Commerce Re- 
ports” and that under the Act of June 25, 1910, 20,000 
copies of any such supplement may be printed. 


Respectfully, 
HARRY M. DAUGHERTY. 


To the SEcRETARY OF COMMERCE. 


VALIDITY OF CONTRACTS WITH THE ALABAMA POWER 
COMPANY AND THE AIR NITRATES CORPORATION, 


That part (Art. XXII) of the Government's contract with the 
Alabama Power Company which gives that company, at any 
time after December 1, 1926, or such earlier period as the United 
States shall finally cease to take power, the right to demand 

. that the value of the Warrior extension and the Warrior sub- 
station shall be determined by three arbitrators, and which obli- 
gates the Government to sell to that company at the figure thus 
to be determined, is not binding on the Government. 

That part (Art. XIX) of the Government's contract with the Air 
Nitrates Corporation which gives that company, if the United 
States determines to sell, the prior right to purchase the nitrate 
plants embraced therein, upon as favorable terms as the United 
States is willing to sell to another, is not binding on the Govern- 
ment. 

DEPARTMENT OF JUSTICE, 
May 24, 1922. 
Sir: I have the honor to acknowledge the receipt of 
your favor of April 27, 1922, requesting my opinion as 
to the validity of certain features of two contracts entered 
into by the Government; one with the Alabama Power 

Company dated December 1, 1917, and the other with 

the Air Nitrates Corporation dated June 8, 1918. The in- 

quiries you make may in substance be stated as follows: 
1. Is that part (Art. XXIT) of the contract with the 

Alabama Power Company binding on the Government 

which gives that company, at any time after December 1, 

1926, or such earlier period as the United States shall 

finally cease to take power, the right to demand that the 

valve of the Warrior extension and the Warrior substation 
shall be determined by three arbitrators, and which obli- 
gates the Government to sell to that compeny at the figure 


thus to be determined ? 
/ 
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2. Is that part (Art. XIX) of the contract with the Air 
Nitrates Corporation binding on the Government which 
gives that company, if the United States determines to sell, 
the prior right to purchase the nitrate plants embraced 
therein, upon as favorable terms as the United States 
is willing to sell to another? 

It will possibly be conducive to a clearer understanding 
of the situation if I take up these contracts separately. 


THE ALABAMA POWER COMPANY CONTRACT. 


No one can carefully analyze the long and rather com- 
plex contract made with this company without being im- 
pressed with the harsh and even drastic provisions which 
it imposes on the Government. When its intricate provi- 
sions are closely scrutinized and their full significance 
realized, it becomes at once apparent that the company lost 
no opportunity of turning to its own advantage every 
possible change of circumstances. But, however burden- 
some the agreement may be, the Government on its part 
must faithfully observe the obligations it assumed if they 
were in fact authorized by proper statutory power. I feel 
persuaded, however, that the option to purchase which the 
contract contains was unauthorized; but before I proceed 
to state my reasons I must call attention to what the 
agreement really contains. 

It is difficult to present in a few words even a brief 
synopsis of the contract with this company. Broadly 
speaking, the Government is to provide the necessary 
funds for the erection of an additional unit (styled War- 
rior extension) to the company’s existing power station 
on the Warrior River, as well as for the erection of a 
substation at that place. The company. which already 
owned a 20-mile transmission right of way, is to acquire 
at its own expense an extension as far as Muscle Shoals, 
88 miles from the Warrior plant; and, with money to be 
furnished by the Government, is to build an extension 
of its transmission line over this right of way. The Gov- 
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ernment acquires no title to the land upon which either 
the transmission line or the Warrior extension or the 
Warrior substation is to be built. All of these structures 
are to be treated as personal property, the Government 
merely obtaining the right to keep them on the company’s 
ground during the hfe of the contract, at the end of 
which time they must be removed. 

It 1s obvious that in this contingency they become mere 
junk. For this privilege, if such it may be termed, and for 
the use of the water power and other facilities mentioned 
in the recitals, the Government is to pay $60,000. When 
the plant is ready for effective operation the Government 
obligates itself to pay for electrical energy furnished at 
the rate of 6} cents per kilowatt hour, with a guaranteed 
minimum payment of $30,000 a month. The company on 
its part obligates itself to pay as monthly rental a sum 
at the rate of 6 per cent per annum of the actual cost of 
these facilities. Payments on both sides, however, are to 
stop on a 60-day notice from the Government to cease 
furnishing power, to be started again when the furnishing 
of power is resumed. 

The option to purchase is based on a number of con- 
tingencies; but the outstanding feature is that the Govern- 
ment may, after a designated time, compel the company 
tc buy the Warrior extension and the Warrior substation 
ut a value to be determined by arbitration, with payments 
tc be spread over a period of seven and one-half years. 
On the other hand, the company at any time after Decem- 
ber 1, 1926, or earlier if the United States finally ceases to 
take power, may demand that the value be determined by 
three arbitrators. Although the United States is obligated 
te sell, the company, if dissatisfied with the valuation, is 
apparently under no obligation to buy. If it does not 
itself buy, the United States is given the right to sell to 
another. But the purchaser will gain no privilege of 
operating the property. On the contrary, he must remove 
everything within six months. This is only one striking 
illustration of many others that might be enumerated 
showing how one-sided the contract really is. The United 
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States, it is true, is given the right during the life of the 
contract (10 years) to sell to a purchaser or lessee of the 
nitrate plants the right to demand from the company 
electrical energy; but upon the happening of this event the 
contract (Art. XXIII) expressly provides that certain 
designated articles therein shall not apply, among them 
the Ome (Art. XVII) dealing with the cost at which elec- 
trical energy is to be furnished. 
_ With respect to the transmission line, no option to buy 
IS @iven to the company. The United States, however, if 
IC Ceases to take energy for two years, and in any event at 
the end of ten, must remove the same upon six months’ 
Notice; but on the receipt of such a notice it may require 
the Company to purchase at a value to be fixed by arbitra- 
“liom. The contract is thus susceptible of the interpretation 
that the company may defeat any effort on the part of the 
©'vernment to compel a purchase by refusing to give the 
“Otice just mentioned. 
‘With these observations I now proceed to make answer 
to Your inquiry: The Act of May 10, 1918 (40 Stat. 548), 
“Uthorizes the President, during the emergency then exist- 
Ng, to sell upon such terms as he deems expedient, through 
e head of any executive department, any supplies, ma- 
terials, equipment, or other property acquired by the 
Yovernment in connection with the prosecution of the war. 
e Act of July 9, 1918 (40 Stat. 850), is of broader scope, | 
although it embraces in substance the provisions of the 
Act just mentioned. It, too, authorizes the President, 
through the head of any executive department, to sell, 
Upon such terms as he shall deem expedient, any war sup- 
plies, materials, equipment, or by-products, and any build- 
ing, plant, or factory for their production, including lands, 
acquired at any time during the emergency. The power 
to give the Alabama Power Company the option already 
mentioned must exist. if it exists at all, by virtue of these 
statutes; for the contract was not in fact signed and de- 
livered until November, 1918, although dated prior to the 
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passage of these statutes. The option that was given is, 
in my opinion, invalid for these reasons: 

1. I do not think the power that is thus given to sell 
Government property is broad enough to give the desig- 
nated officials the power to grant an option to buy. I do 
not mean by this to intimate that there must be a present 
transfer of title and a present payment of the considera- 
tion. On the contrary, I think the power to sell is broad 
cnough to make an agreement whereby the vendee is given 
the right to pay the purchase price in installments. But 
there must be at least some obligation to pay on the 
vendee’s part. An option is in no proper sense either a 
sale or a contract to sell. On the contrary, its effect is to 
deprive the Government temporarily of the power of 
sale, leaving it entirely to the uncontrolled discretion of the 
vendee to determine whether during the life of the option 
he will call upon the Government to part with its title. 
In short, an option is not an exertion of the power of sale, 
but a covenant that this power will not be exercised except 
ip favor of the ‘vendee, and then only if the vendee so elects. 
(27 Rul. Cas. Law, 334; /de v. Leiser, 24 Pac. (Mont.) 
695; Barnes v. Rca (No. 2), 219 Pa. St. 287.) 

In 7ibbs v. Zirkle, 46S. Ek. (W. Va.) 701, it was held 
that a power to sell land did not include the power to 
option. Says the court: 

“We can not hold otherwise than that Zirkle exceeded his 
authority under his power of attorney in executing plain- 
tiff’s option, for he was only authorized to make sale, 
while an option is not a sale, although it may eventuate 
ina sale. Tor the time being it prevents a sale, it matters 
not what the event thereof may be; and, if Zirkle had 
authority to give an option for three months, he had the 
right to extend such option for three years, and in this 
manner he might indefinitely tie up the property, and 
prevent, instead of securing, a sale thereof.” 

To the same effect: Swift v. Erwin, 148 S. W. (Ark.) 
267; Ives v. Davenport, 3 Hill (N. Y.) 373; Field v. Smail, 
17 Colo. 386; Zrogden v. Williams, 144 N.C. 192; Wyn- 
hoop v. Shoemuher, 3¢ App. (D. C.) 258. 
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Moreover, there is not even an obligation on the part of 
the power company to pay the Government the price the 
arbitrators may determine. Paragraph (4) of Article 
AXIT gives that company, at any time after December 1, 
1926. or such earlier period as the United States shall 
finally cease to take energy, the right to have the valua- 
tion determined by arbitration. But when the value is 
thus determined there is apparently no obligation on the 
companys part to buy. It may decline to purchase if 
the value is in its opinion too high. The Government is 
powerless to force a sale at the price thus fixed. Its only 
nieasure of consolation, meager enough at the best. is to 
remove its property and sell it as junk; for paragraph (5) 
provides that “in the event that the contractor shall on 
demand of the United States fail or refuse to purchase the 
Warrior extension and Warrior substation under any of 
the foregoing subdivisions of this article, the United 
States may sell the same to another, subject to the condi-: 
tions that said properties shall not be operated and that 
they shall be removed within six months after the sale 
has been consummated.” 

2. I am also of the opinion that under the statutes I 
have mentioned, the officials therein designated, who are 
given the discretionary power to fix the terms of sale, are 
unable to delegate this power to arbitrators. If the price 
at which Government property is sold is to be determined. 
not by the officials authorized to make the sale, but by 
arbitrators to be chosen in the manner this contract pro- 
vides, it is plain that there is an absolute surrender of 
what is probably the most important power of all. If the 
determination of the purchase price is to be left to arbi- 
trators, it is hard to say where the limit must stop. For 
if that power can be delegated, I see no reason why the 
power to determine when and upon what terms the pur- 
chase price is to be paid may not be equally delegated. 
IT accordingly conclude that the provision in the contract 
which leaves the price to be determined by arbitrators is 


without legislative sanction. 
86519° — 24—vo1. 33——14 
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Welch, assignee of McCormick, v. United States, 1 Ct. 
Cl. Rep., 1859-60, No. 199, p. 39, was a suit upon an award. 
The Navy Department had sent a sawmill to Commodore 
Jones, who entered into an agreement with Parker for its 
erection, the contract containing a stipulation that on the 
happening of a certain contingency the question of dam- 
ages should be left to the determination of referees, In 
holding the award was not binding on the United States 
the court said: 

“We consider the law to be, that such an agent of the 
(;overnment as the commodore was, can not, without being 
specially authorized to do so, bind the Government by a 
submission of matters in dispute to arbitration. It fol- 
lows, that the part of the contract of the 7th of April, 
1849, with Parker, which provides for a submission to 
arbitration, is void for the want of authority in the com- 
modore to make it, and, of course, the award must be 
‘likewise void.” 

See also United States v. Ames, 24 Fed. Cas. 784 (No. 
14441). (Cf. United States v. Great Falls Mfg. Co., 112 
U.S. 645; Brannen v. United States, 20 Ct. Cl. 219.) 

3. My conviction that neither the Act of May 10, 1918, 
nor the Act of July 9, 1918, authorizes an option hke this 
or a Sale for a price to be fixed by arbitration 1s strength- 
ened by the course administratively taken after its passage. 
August 31, 1918, an order was issued, reciting the statute 
and directing the War Department bureaus, after first 
securing approval of the Director of Purchase, Storage, 
and Traffic, to sell, unless otherwise directed by him, “ for 
cash at auction, or to the highest bidder on sealed pro- 
posals, on due public notice, and in such market as the 
public interests may require.” Later, by order of January 
17, 1919, practically identical instructions were issued, 
the only material change being the direction that sales 
might be approved by a subordinate called the Director 
of Sales instead of the Director of Purchase, Storage, and 
Traffic himself. 

My attention has not been called to anv administrative 
action or order taken under this statute which, at the date 
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this contract was signed or at any other time, authorized 
the officers executing or otherwise participating in it to 
disregard these directions or to assume that this option 
agreement was authorized by the statute. 

Before I leave the subject I must express my inability 
to agree with the argument advanced in other quarters 
that the agreement offends section 124 of the National 
Defense Act, approved June 3, 1916 (39 Stat. 215). That 
section authorizes the President to make an investigation 
to determine the best means for the production of nitrates 
and munition products; to designate sites for such pro- 
duction; to construct and maintain power houses for the 
generation of power and plants for the production of 
nitrates and munition products; to acquire the necessary 
lends and rights of way; to use the products for military 
and naval purposes; to dispose of the surplus; and appro- 
priates $20,000,000 for the purposes named! It is spe- 
cifically provided that the plants shall be constructed and 
operated solely by the Government and not in conjunction 
with any other industry or enterprise carried on by private 
capital. 

The argument has accordingly been made that, inasmuch 
as the contract purports to be dated December 1, 1917, it 
must speak as of that date; and inasmuch as no legislation 
Was in existence at that time authorizing the construction 
of nitrate plants other than the Act just mentioned, the 
contract with the Alabama Power Company which was 
designed to secure electrical energy for the operation of 
these plants, offends the Act of June 3, 1916; it being 
asserted that the Warrior extension. the Warrior substa- 
tion, and the 88-mile transmission line from this substa- 
tion at Gorgas to Muscle Shoals, all of which were built 
with Government funds advanced under the contract, were 
to be operated by the power company as an integral part 
of that company's system. 

But this argument fails to command my assent. In the 
first place, the nitrate plants were built. not under the 
$20,000.00) appropriation above mentioned, but under en- 
tirely different appropriations made to meet the war emer- 
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gency, the contract not being in fact signed and delivered 
until November. 1918. And in the second place, the facili- 
ties just mentioned were brought into existence merely to 
furnish electrical energy so that the plants might be 
operated. In no just sense. therefore, can it be said that 
the furnishing of electrical power to run these plants was 
an operation prohibited by the National Defense Act. 


THE AIR NITRATES CORPORATION CONTRACT, 


The contract with this company provides in substance 
that it shall erect and operate certain nitrate plants at 
Muscle Shoals. The argreement contains a recital which, 
to sav the least, is disingenuous. I refer to that part which 
says that the American Cyanamid Company (which owned 
outright the Air Nitrates Corporation) is “unwilling to 
subject its property and assets to Hability in connection 
With the planning, construction, and operation of the pro- 
posed plants, and has accordingly organized the Air Ni- 
trates Corporation ... which shall act as the agent for 
and which shall be solely responsible to the United States 
and others in the planning, construction, and operation of 
the proposed plants...” The truth is that under the 
contract the Air Nitrates Corporation assumes no financial 
liability whatever. AJ] expenses, whatever their nature 
may be, are to be borne by the Government. For its serv- 
ices in building the plants with Government funds, the 
company is to receive 34 per cent of the cost up to 
$30,000,000, and 1% per cent bevond that, with a maximum 
limit of $1,500,000, For its services in operating the plants 
when built, the entire expenses of which are also to be paid 
from Government funds, the company is to receive one- 
fourth of 1 per cent for every pound of ammonium nitrate 
produced in each year up to 110.000 tons ($550.000) ; and 
one-half of this amount for every pound in excess of this 
tonnage. Even if the Chief of Ordnance should decide, 
as he might under the contract, that public interests re- 
quire the United States to take over the operation of the 
plant, the agreement obligates the Government to keep on 
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Paying the company these sums until June 1, 1921. One 
indulgence is, however, granted the United States: Pay- 
ments are to stop when they reach $550,000 in any fiscal 
year. 

To add to the burdens thus assumed, the Government 
on the same day entered into a separate contract with the 
American Cyanamid Company, the parent organization. 
In consideration of that company granting to the United 
States the right to use certain patented processes and 
Placing its experiments, studies, plans, designs, and tech- 
nical staff at the disposal of its subsidiary company, the 
Air Nitrates Corporation, the Government obligated itself 

Pay as royalty to the parent company 6 mills for every 
Pound of nitrogen produced in any fiscal year up to 
91 »€00,000 pounds ($550,200) ; and 3 mills for each pound 
IR excess of that. 

The total sum thus expended by the Government in the 
“Onstruction of the nitrate plant under this contract with 
the Air Nitrates Corporation appears to be $67,550,355.09. 
the option to purchase (Art. XIX) upon which your 
MQuiry is founded, reads: 

“* If upon cessation of this war or for any other reason 
the ‘United States determines to cease the construction, 
“4.1 pment, or operation of any of the said plants and to 
Tispose of the same, the agent shall be given the first oppor- 

'MNity (for a reasonable period of time, not to exceed six 
MOnx.ths after receipt of written notice, stating the deter- 
MiMation of the United States to dispose of the same, 
"cl the material terms upon which such disposition will 
be Wade) to purchase the same upon as favorable terms as 
the United States is willing to accept therefor, before the 
ited States shall sell the same to any other party.” 

: I am of the opinion that this provision, too, is invalid. 
The authority to enter into such a stipulation must be de- 
"Ved, if at all, from the Act of May 10, 1918, already 
™emn tioned. I think that the authority to sell Government 
Property conferred by this Act is not broad enough to give 

@ designated officials the power to obligate the Govern- 

™Ment to give this company the preferential right to pur- 
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chase which the contract attempts to confer. As already 
pointed out, such a right is neither a sale nor a contract to 
sell. It is but a mere privilege, to be exercised or declined 
by the company after six months of deliberation. I need 
not stop to repeat the reasons I gave in reaching a similar 
conclusion when considering the other contract; although, 
of course, one of them—that dealing with the fixing of 
the purchase price by arbitration—is inapplicable here. 

But this option is, I think, void on an entirely different 
ground. It will be noted that the preferential right of 
purchase is attended by no limit of time. 

This is an endeavor fo create a present right to a future 
interest, unrestricted in duration and so uncertain and re- 
mote as to render it, under well-established principles, 
invatid and unenforceable. Barton v. Thaw, 246 Pa. St. 
348; London & Southwestern Ry. Co. v. Gomm, 51 L. J. 
Ch. (n. s.) 580, 20 Ch. Div. 562; Worthing Corporation v. 
Heather, 75 L. J. Ch. (n. s.) 161; Manchester Ship Canal 
Co. v. Manchester Racecourse Co., 2 paancery (1900) 352, 
on appeal, 2 Chancery (1901) 37, 

To both of the inquiries appearing at the beginning of 
this opinion my answer accordingly is “ No.” 

Respectfully, 
HARRY M. DAUGHERTY. 


To the SECRETARY OF Wak. 


AUTHORITY TO LEASE PROPERTY ACQUIRED FOR ARMY 
STORAGE PURPOSES. 


Real property acquired for Army storage purposes since April 6, 
1917, may, under a provision of the Act of July 11, 1919 (41 Stat. 
129), be sold or leased if, in the judgment of the President or 
the Secretary of War, the Government no longer needs this storage 
property for use at the present time or in the reasonably imme- 
diate future, 

DEPARTMENT OF JUSTICE, 
June 9, 1922. 
Sir: I have the honor to reply to your inquiry of May 31, 

1922, regarding your authority to lease public property 

ander Acts of Congress, the material portions of | ‘which 


are quoted: 
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“That authority be, and is hereby, given to the Secretary 
of War, when in his discretion it will be for the public 
good, to lease, for a period not exceeding five years and 
revocable at any time, such property of the United States 
under his control as may not for the time be required for 
public use and for the leasing of which there is no authority 
under existing law * * *.” Act of July 28, 1892, ch. 
316, 27 Stat. 321. 

“Disposal of real property by sale or lease: That the 
President is hereby authorized, through the head of any 
executive department, upon terms and conditions con- 
sidered advisable by him or such head of department, to 
sell or lease rea] property or any interest therein or appur- 
tenant thereto acquired by the United States of America 
since April 6, 1917, for storage purposes for the use of the 
Army, which in the judgment of the President or the head 
of such department is no longer needed for use by the 
United States of America * * *.” Act of July 11, 
1919. ch. 8, 41 Stat. 104, 129. 

I understand that it is desired to lease real property, 
acquired since April 6, 1917, for Army storage purposes, 
for which there is no present military use. 

Under the Act of July 28, 1892, supra, leasing of such 
property would be authorized but only for terms not ex- 
ceeding five years, revocable at any time, and the indenture 
should explicitly so stipulate. Ampler powers are con- 
ferred by the Act of July 11, 1919, in respect of real 
property acquired for storage purposes since April 6, 1917. 
This may be either sold outright or demised, but there 
was apparently no intent here to limit leases to five vears 
or to make them revocable. Under this statute property 
can be sold or leased when “in the judgment of the Presi- 
dent or the head of such department it is no longer needed 
for use by the United States of America.” 

I am not presented with a concrete case accompanied by 
a complete account of its relevant factors, nor does your 
letter specify. as definitely as would be desirable, the exact 
point on which guidance is desired. But if I grasp the 
problem actually present in your mind, it is in its main 
features essentially one of an administrative nature. When 
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you have determined that, for its normal requirements, 
the Government no longer needs this storage property for 
use at the present time or in the reasonably immediate 
future, the statute authorizes its disposal, and thereupon 
you have free choice of methods. You may sell outright 
or at your option may lease for a term. 

You state, however, that it is deemed prudent to retain 
title against a possible future need. JY assume that this 
signifies that while at present there is no genuine need, 
there still remains the possibility that these properties 
might be needed at some time in the future. It could be 
forcibly argued that the statute does not require you to 
consider this possibility. On that view it is, in a sense, 
an irrelevant factor and might, with entire propriety, 
be discarded in arriving at your decision. On the other 
hand, assuming that the possibility mentioned is a rele- 
vant factor in your administrative decision, it is relevant, 
I think, only in so far as it might influence you to lease 
rather than to sell, or, perhaps, induce you to stipulate 
for revocation of the lease upon a declaration of war, 
or other similar grave contingency. 

I need not add that if there be now or in the reason- 
ably immediate future a genuine need for the property, 
you are not obliged to dispose of it by either method. 

With these suggestions the propriety and the method 
of disposing of these properties must be left completely 
to your discretion or to that of the President. 

Respectfully, 
HARRY M. DAUGHERTY, 


To the Secrerary or War. 


CERTIFICATION OF FEDERAL EMPLOYEES FOR BONUS. 


The law permits the head of a departinent to certify the bonus of 
$240 per annum both for employees out of the Government service 
and for services rendered by such employees a year or more prior 
to the time certification is made. . 

The Secretary of War may legally issue an order announcing that 
he will not thereafter certify the bonus for employees out. of 
the Government service, or for back periods of employment, ante 
dating July 1, 1921, for employees still in the Government service. 
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DEPARTMENT OF JUSTICE, 
June 9, 1922. 

Str: I am in receipt of your letter of the 20th ultimo 
asking my opinion upon certain questions raised by the 
Secretary of War as to the legality of paying certain bonus 
claims to Government employees. 

Congress from year to year for the past several years 
has authorized payment of tlhe compensation increase or 
so-called bonus of $240 per annum to civilian employees 
of the Government. Certain classes of employees are en- 
titled to this bonus only if they are certified by the head 
of the department employing them that they are “of the 
ability and qualifications personal to such employees as 
would justify such increased compensation.” 

The first question raised by the Secretary of War is 
whether the law permits the head of a department to make 
such certification after emplovees have left the Government 
service or. if employees are still in the Gcvernment service, 
covering a period of emplovment a year or more prior to 
the time certification is mazse. 

The various appropriation Acts authorizing a bonus for 
civilian employees do not impose any limitation upon 
administrative discretion as to the time when certification 
for the bonus may be made. The bonus legislation was 
enacted to meet war conditions when it was often imprac- 
ticable to make certification simultaneously with the 
period of service. I am therefore of the opinion that the 
law permits certification for the bonus both for employees 
out of the Government service and for services rendered 
a year or more prior to the time certification is made. 
This conelusion accords with decisions of the former 
Comptroller of the Treasury (25 Comp. Dec. 85, 87; 26 
Comp. Dec. 473, 475) and with a decision of the Acting 
Comptroller General in a letter to the Secretary of War 
dated February 24, 1922. 

The second question raised by the Secretary of War is 
Whether he mav legally issue an order announcing that 
he will not thereafter certify the bonus for employees out 
of the Government service. or for back periods of employ- 
ment, antedating July 1, 1921, for employees still in the 
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Government service. The same administrative discretion 
which allows certification for the bonus when its effect will 
be retroactive likewise permits the head of a department 
to grant certification only upon such conditions as in his 
judgment are best calculated to promote efficient adminis- 
tration of his department. A rule barring certification of 
stale claims and of claims made by those no longer serving 
the Government is eminently reasonable and well within 
the authority which the law gives to the Secretary of War 
in this matter. The Acting Comptroller General in his 
letter to the Secretary of War, under date of February 24, 
1922, expresses similar views. My opinion is that the Sec- 
retary of War may legally issue the order which he sug- 
gested in his letter to you of April 13, 1922. 

I am returning herewith the three inclosures which 
accompanied Secretary Weeks’s letter. 

Respectfully, 
; HARRY M. DAUGHERTY. 


To the PresipEenrt, 


VESSELS—TONNAGE DUTIES—EFFECTIVE PROVISIONS OF 
SECTION 4219, REVISED STATUTES. 


Aside from the repeal effected as to certain classes of vessels by 
the Act of March 4, 1915 (38 Stat. 1193), as specified in said Act, 
the only provision of section 4219 of the Revised Statutes which 
has been repealed is the 30-cent tax on tonnage imposed in the 
last paragraph of that section. 


DEPARTMENT OF JUSTICE, 
June 10, 1922. 

Sir: I have the honor to reply to your letter of Febru- 
ary 27, 1922, asking my opinion as to what provisions of 
section 4219 of the Revised Statutes are in force at the 
present time in view of subsequent legislation repealing 
certain portions of that section. 

Section 4219 of the Revised Statutes as adopted by Con- 
gress In 1873 was amended by an Act approved February 
27, 1877 (19 Stat. 250), so as to read as follows: 

“Upon vessels which shall be entered in the United 
States from any foreign port or place there shall be paid 
duties as follows: 
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“On vessels built within the United States but belong- 
ing wholly or in part to subjects of foreign powers, at the 
rate of thirty cents per ton; on other vessels not of the 
United States, at the rate of fifty cents per ton. 

“Upon every vessel not of the United States, which shall 
be entered in one district from another district, having on 
board goods, wares, or merchandise taken in one district 
to be delivered in another district, duties shall be paid at 
the rate of fifty cents perton. Nothing in this section shall 
be deemed in any wise to impair any rights or privileges 
which have been or may be acquired by any foreign nation 
under the laws and treaties of the United States relative 
to the duty of tonnage on vessels. On all foreign vessels 
which shall be entered in the United States from any 
foreign port or place, to and with which vessels of the 
United States are not ordinarily permitted to enter and 
trade, there shall be paid a duty at the rate of two dollars 
per ton; and none of the duties on tonnage above men- 
tioned shall be levied on the vessels of any foreign nation 
if the President of the United States shall be satisfied that 
the discriminating or countervailing duties of such foreign 
nations, so far as they operate to the disadvantage of the 
United States, have been abolished. 

“In addition to the tonnage-duty above imposed, there 
shall be paid a tax, at the rate of thirty cents per ton, on 
vessels which shal] be entered at anv custom-house within 
the United States from any foreign port or place; and 
any rights or privileges acquired by any foreign nation 
under the laws and treaties of the United States relative 
to the duty of tonnage on vessels shall not be impaired; 
and any vessel any officer of which shall not be a citizen 
of the United States shall pay a tax of fifty cents per ton.” 

Section 4219 was next amended bv section 14 of the 
Shipping Act of June 26, 1884 (23 Stat. 57), reading as 
follows: 

“That in lieu of the tax on tonnage of thirty cents per 
ton per annum heretofore imposed by law. a dutv of three 
cents per ton, not to exceed in the ageregate fifteen cents 
per ton in any one vear. is hereby imposed at each entrv 
on all vessels which shall be entered in any port of the 
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United States from any foreign port or place in North 
America, Central America, the West India Islands, the 
Bahama Islands, the Bermuda Islands, or the Sandwich 
Islands, or Newfoundland; and a duty of six cents 
per ton not to exceed thirty cents per ton per annum, is 
hereby imposed at each entry upon all vessels which shall 
be entered in the United States from any other foreign 
ports: Provided, That the President of the United States 
shall suspend the collection of so much of the duty herein 
imposed, on vessels entered from any port in the Dominion 
of Canada, Newfoundland, the Bahama Islands, the Ber- 
muda Islands, the West India Islands, Mexico and Central 
America down to and including Aspinwall and Panama, as 
may be in excess of the tonnage and lighthouse dues, or 
other equivalent tax or taxes, imposed on American vessels 
by the government of the foreign country in which said port 
is situated and shall upon the passage of this act, and from 
time to time thereafter as often as it may become necessary 
by reason of changes in the laws of the foreign countries 
ubove mentioned, indicate by proclamation the ports to 
which such suspension shall apply, and the rate or rates of 
tonnage duty if any to be collected under such suspension. 
And provided further, That all vessels which shall have paid 
the tonnage tax imposed by section forty-two hundred and 
nineteen of the Revised Statutes for the current year, shall 
not be liable to the tax herein levied until the expiration of 
the certificate of last payment of the said tax. And Sec- 
tions forty-two hundred and twenty-three and forty-two 
hundred and twenty-four and so much of section forty-two 
hundred and nineteen of the Revised Statutes as conflicts 
with this section, are hereby repealed.” 

The duty which this section imposes is stated to be “in 
lieu of the tax on tonnage of thirty cents per ton per annum 
heretofore imposed by law.” I am of the opinion that the 
30-cent tax referred to is that imposed in the last para- 
graph of section 4219. This paragraph imposed a 30-cent 
tax per ton on all vessels entering the United States from 
foreign ports. The Act of 1884 likewise applied a tonnage 
duty to all vessels entering the United States from foreign 
ports. The 30-cent tonnage duty imposed in the first two 
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paragraphs of section 4219, on the other hand, applied 
only to certain classes of vessels therein specifically desig- 
nated entering the United States from foreign ports. It 
seems to me more reasonable to suppose that a duty apply- 
ing to all vessels entering from foreign ports was intended 
to replace a tax likewise applying to all such vessels than 
that it was intended to replace a duty applying only to a 
small class of such vessels. 

The duties imposed by the Act of 1884 were “ in lieu of 
the faz on tonnage * * * heretofore imposed by law.” 
The first and second paragraphs of Section 4219 imposed 
certain dutics. The last paragraph of that section reads: 

“In addition to the tonnage-dufy above imposed, there 
shall be paid a tar, at the rate of thirty cents per ton.” 
Since the word “duty ” is used in the first two paragraphs 
of section 4219 and the word “tax” only in the last para- 
graph. and since the duty imposed by the Act of 1884 1s 
stated to be in place of a “tax” on tonnage, the language 
of this Act clearly points to the last paragraph of the 
section rather than to the first two paragraphs. 

Section 14 of the Act of 1884 was amended by section 11 
of the Shipping Act of June 19, 1886 (24 Stat. 81) so as 
to read as follows: 

“That in lieu of the tax on tonnage of thirty cents per 
ton per annum imposed prior to July first, eighteen hun- 
dred and eighty-four, a duty of three cents per ton, not to 
exceed in the aggregate fifteen cents per ton in any one 
vear, is hereby imposed at each entry on all vessels which 
~hall be entered in any port of the United States from anv 
foreign port or place in North America, Central America, 
the West India Islands, the Bahama Islands, the Bermuda 
Islands, or the coast of South America bordering on the 
Caribbean Sea. or the Sandwich Islands, or New found- 
land; and a duty of six cents per ton, not to exceed thirty 
cents per ton per annum. is hereby imposed at each entry 
upon all vessels which shall be entered in the United States 
from any other foreign ports, not, however, to include 
vessels in distress or not envaged in trade: Provided, That 
the President of the United States shall suspend the collec- 
tion of so much of the duty herein imposed, on vessels 
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entered from any foreign port, as may be in excess of the 
tonnage and lighthouse dues, or other equivalent tax or 
taxes, imposed in said port on American vessels by the 
Government of the foreign country in which such port is 
situated, and shall, upon the passage of this act, and from 
time to time thereafter as often as it may become necessary 
by reason of changes in the laws of the foreign countries 
above mentioned, indicate by proclamation the ports to 
which such suspension shall apply. and the rate or rates 
of tonnage-duty, if any, to be collected under such suspen- 
sion: Provided, further, That such proclamation shall ex- 
clude from the benefits of the suspension herein authorized 
the vessels of any foreign country in whose ports the fees 
or dues of any kind or nature imposed on vessels of the 
United States, or the import or export duties on their 
cargoes, are in excess of the fees. dlues, or duties imposed 
on the vessels of the country in which such port is situated, 
or on the cargoes of such vessels; and sections forty-two 
hundred and twenty-three and forty-two hundred and 
twenty-four, and so much of section forty-two hundred and 
nineteen of the Revised Statutes as conflicts with this sec- 
tion, are hereby repealed.” 

This amendment made some changes. The two principal 
changes were that it slightly extended the near-by region 
from the ports of which a lower duty was charged, and it 
provided for reciprocity with all countries which made no 
charges to American vessels, instead of for reciprocity 
with only near-by countries, as in the Act of 1884. 

The next change in the tonnage taxes was made by sec- 
tion 36 of the Payne-Aldrich Tariff Act of August 5, 1909 
(36 Stat. 111), providing as follows: 

“A tonnage duty of two cents per ton, not to exceed in 
the aggregate ten cents per ton in any one year, is hereby 
imposed at each entry on all vessels which shal] be entered 
in anv port of the United States from any foreign port or 
place in North America. Central America, the West India 
Islands. the Bahama Islands, the Bermuda Islands, or the 
coast of South America bordering on the Caribbean Sea, 
or Newfoundland. and a duty of six cents per.ton, nat to 
exceed thirty cents per ton per annum, is hereby imposed 
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at each entry on all vessels which shall be entered in any 
port of the United States from any other foreign port, not, 
however, to include vessels in distress or not engaged in 
trade. 

s s & & " 8 


“Section forty-two hundred and thirty-two of the Re- 
vised Statutes, and sections eleven and twelve of chapter 
four hundred and twenty-one of the laws of eighteen hun- 
dred and eighty-six, approved June nineteenth, eighteen 
hundred and eighty-six, and so much of section forty-two 
hundred and nineteen of the Revised Statutes as conflicts 
with this section, are hereby repealed.” 

The Bureau of Navigation has taken the view that this 
section merely replaced the duties imposed by the Act of 
1884 as amended by the Act of 1886, and that it did not 
repeal the tonnage duties imposed in the first two para- 
praphs of section 4219. These latter duties have been col- 
lected ever since the passage of the Act of 1909. The 
Solicitor of the Department of Commerce is of the opinion 
that section 36 repealed both the duties imposed by the 
Act of 1886 and those imposed by the first two paragraphs 
of section 4219. 

Section 36 expressly repealed section 11 of the Act of 
1886. At the same time it imposed tonnage duties levied 
upon precisely the same basis as those contained in the 
repealed section. In both such repealed and repealing sec- 
tions a low rate was charged on the entry of a vessel from 
near-by foreign ports. but a higher rate was charged on 
vessels entering from all other foreign ports, and the same 
rate was paid whether or not the vessels were vessels of the 
United States and whether or not they had been built in 
the United States. Section 36 omitted the provision for 
reciprocity with foreign ports not making charges on 
American vessels and it also lowered the rate on vessels 
entering from the ports of near-by countries. These 
changes were not such as would indicate that the purpose 
of the tonnage duties which the new law imposed differed 
in any way from the purpose of those imposed by the re- 
pealed parts of the Act of 1886. I am. therefore, led to con- 
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clude that the duties imposed by said section 36 were in- 
tended merely to replace those in the repealed section of 
1886. 

The Acts of 1884 and 1886 stated that the duties therein 
Imposed were “in lieu of” a certain 30-cent tonnage tax. 
It has been suggested that the omission of such a phrase 
from section 36 of the Act of 1909 indicates that the latter 
Act had a broader scope than the earlier Acts. It has also 
been suggested that the duties imposed by section 36 are 
so inconsistent with the duty exactions set forth in the first 
two paragraphs of section 4219 that in enacting section 36 
Congress must have intended to repeal these latter duties. 

If any such inconsistency exists, the same inconsistency 
existed in the cases of the same kind of duties imposed 
by the Acts of 1884 and 1886, although the Solicitor does 
not regard the duties imposed by these Acts as having re- 
pealed the duties imposed in the first two paragraphs of 
section 4219. 

In my opinion the duties imposed in the first two para- 
graphs of section 4219 and in section 36 of the Act of 1909 
are not inconsistent. The former duties do not apply to 
vessels having American registry, and in the case of other 
vessels they are lower if the vessel was built in the United 
States. They thus give preferential treatment, first, to 
vessels of the United States, and second, to vessels built in 
the United States. Section 36, on the other hand, makes 
no such distinctions and applies to all vessels entering from 
foreign ports, with lower rates for vessels entering from 
near-by countries. The policy behind the two sections is 
therefore different; the incidents upon which they are 
based are different; and rather than being inconsistent, 
they supplement each other. 

In case of doubt concerning the meaning of a statute its 
legislative history may be examined as an aid in discover- 
ing the purpose and intention of the legislature. (JoAn- 
son v. Southern Pacific Co., 196 U. S. 1; United States 
v. St. Paul, Mo. & MM. Railway Co., 247 U.S. 310.) 
Section 36 as passed was proposed by Senator Lodge as a 
Senate Amendment to the Payne-Aldrich Tariff Bull. 
(Cong. Rec., 61st Cong., Ist Sess., v. 44, p. 4158.) He stated 
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that the amendment had been introduced by Mr. Frye, 
chairman of the Senate Committee on Commerce. The 
latter explained to the Senate the purpose of the amend- 
ment. He stated that by reason of the provisions for reci- 
procity in the Act of 1886 nations could escape the tonnage 
duties there imposed by exempting United States vessels 
from similar duties; that certain nations had already done 
this with resulting serious loss of revenue to the United 
States; that other nations were likely to take similar ac- 
tion ; that since very few American vessels engaged in 
foreign commerce the United States would lose much more 
than it gained by reason of such reciprocity provisions; 
and that it was therefore important to repeal them. 
(Cong. Rec., 61st Cong., 1st sess., v. 44, pp. 4158-9.) 
After this explanation Senator Lodge asked to have 
printed in the Record “a statement drawn for the com- 
mittee by the Commissioner of Navigation, explaining the 
details of the amendment.” The statement of the Com- 
M1ssioner sets forth the estimated changes in revenue 
Which the proposed amendment will bring about and shows 
nclusively that only the tonnage duties fixed by the Act 
of 1886 were regarded as repealed. It was estimated that 
abolition of reciprocity privileges enjoyed by the Act of 
1886 would increase the tonnage revenues sufficiently to 
Permit the lowering of the duties on vessels arriving from 
tai r-byy countries. The statement concluded: 

* "The object of the amendment is not to increase revenue 
lo this slight extent, but, keeping revenue as nearly as pos- 
Stble unchanged, to forestall the possibility of a heavy de- 
"T@ase in revenue under laws nominally reciprocal, but not 
an fact admitting reciprocity.” (Cong. Rec., 61st Cong., 

St sess., p. 4161.) 
A e next legislation affecting tonnage duties, being the 
J hy of March 4, 1915 (38 Stat. 1193) is as follows: 
t "That so much of sections forty-two hundred and nine- 
< ©M and forty-two hundred and twenty-five of the Revised 
Weel utes as imposes tonnage duties of 50 cents per ton and 
'zhte money of 50 cents per ton on a vessel owned by citi- 
“€Ms of the United States, but not a vessel of the United 
86519°—24—voL 33-———15 
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States * * * are hereby repealed. * * * Pro- 
vided, however, That the provisions of this Act shall ap- 
ply only in case that any vessel of the character above de- 
scribed after entering an American port shall, before leav- 
ing the same, be registered as a vessel of the United 
States.” ; 

If the above Act repealed the 50-cent tonnage duty im- 
posed in the first two paragraphs of section 4219 on vessels 
not of the United States and not built within the United 
States entering from foreign ports, but owned by citizens 
of the United States and procuring United States registry 
after entry but before leaving an American port, Congress 
thereby showed that it regarded these paragraphs of sec- 
tion 4219 as still in force. The Solicitor of the Depart- 
ment of Commerce has suggested, however, that the 50-cent 
tonnage duty repealed by the Act of March 4, 1915, is the 
duty on vessels engaged in coastwise trade imposed by the 
third paragraph of section 4219. 

Under the provisions of section 4132, Revised Statutes, 
only boats owned by the citizens of the United States and, 
in addition, either built in the United States, or condemned 
as a prize, or forfeited for a breach of our law, could 
register as a vessel of the United States. Section 5 of the 
Act of August 24, 1912 (37 Stat., 562), and section 1 of 
the Act of August 18, 1914 (38 Stat., 698), amended sec- 
tion 4132 so as to admit to United States registry certain 
foreign-built ships purchased by United States citizens or 
corporations to engage wholly in foreign trade, but pro- 
hibited such vessels from engaging in coatwise trade. Since 
the only vessels engaged in coastwise trade entitled to 
American registry are those built in the United States or 
condemned by our courts, such vessels are in an American 
port when first entitled to American registry. The Act of 
March 4, 1915, relieving American-owned vessels entitled 
to American registry from the 50-cent tonnage duty im- 
posed by section 4219, if such vessels registered after 
entering and before leaving our ports, could have no appli- 
cation to vessels engaged in coastwise trade. The Act, on 
the other hand, applies directly to vessels engaged in 
foreign trade which might, through purchase by American 
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citizens or corporations while outside an American port, 
become entitled to American registry. I am, therefore, 
of the opinion that the Act of March 4, 1915, repealed the 
50-cent tonnage duty imposed by the first two paragraphs 
of section 4219 as to the certain classes of vessels entering 
from a foreign port as specified in such Act and that Con- 
gress thereby showed that it regarded these two para- 
graphs of the section as stil] in force. 

My conclusion is that the duties imposed by section 14 
of the Shipping Act of 1884 and by section 11 of the 
Shipping Act of 1886 replaced the tonnage tax of 30 
cents imposed in the last paragraph of section 4219; that 
the duties imposed by section 36 of the Payne-Aldrich 
Tariff Act of 1909 merely replaced those levied by the 
Acts of 1884 and 1886 and did not repeal duties imposed 
in the first two paragraphs of section 4219; and that this 
view of section 36 is confirmed by the legislative history 
of the section as well as by the fact that Congress in the 
Act of March 4, 1915, recognized as still in force the 
duties levied in the first two paragraphs of section 4219. 
I am therefore of the opinion that. aside from the repeal 
effected as to certain classes of vessels by the Act of March 
4, 1915, as specified in such Act, the only provision of 
section 4219 of the Revised Statutes which has been re- 
pealed is the 30-cent tax on tonnage imposed in the last 
paragraph of that section. 

Respectfully, 
HARRY M. DAUGHERTY. 

To THE SECRETARY OF COMMERCE, 


FINGER PRINTS—POSTAL SAVINGS SYSTEM—INFRINGE- 
MENT OF PATENTS. 


The Postal Savings System may use its proposed method of making 
finger prints for the purpose of identifring depositors without 
imposing a liability upon the United States to pay for such use. 

While the proposed method of making finger prints fs included 
within the scope of the Bauder and Evans patents. no Infringe- 
ment of these patents will result from the use of such method as 
said patents are invalid. 
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DEPARTMENT OF JUSTICE, 
June 10, 1622. 


Sir: I have the honor to acknowledge receipt of your 
letter of March 27, 1922, with reference to a method of 
making finger prints which the Postal Savings System de- 
sires to adopt for the purpose of identifying depositors. 
You request my opinion as to whether the use of this 
method would result in the infringement of any patents. 

The method, as described in the letter of the Bureau of 
Standards of February 2, 1922, which accompanied your 
letter, consists of the following: / 

The finger of which an impression is to be made 1s 
pressed upon a card impregnated with an oily substance 
for the purpose of augmenting the oil which is naturally 
present upon the finger. The finger is then pressed upon 
the record sheet and a practically invisible, oily impression 
of the lines of the finger is produced upon the sheet. This 
latent imprint is developed and made clearly visible by 
dusting the record sheet with finely powdered carbon con- 
tained within a pad, the particles of carbon adhering to 
the oily lines of the imprint. The developed imprint is 
then fixed or made permanent by spraying with a solution 
of shellac dissolved in alcohol to form a protective coating. 

There would seem to be no doubt that this method is in- 
cluded within the scope of patent No. 878336, issued Feb- 
ruary 4, 1908, to Edward A. Evans, and patent No. 1237277, 
issued August 21, 1917, to R. E. Bauder, copies of which 
are attached hereto. However, the mere existence of 
these patents does not necessarily mean that the use of 
the proposed process, without the permission of the owners 
of the patents, will result in an infringement of the pat- 
ents. Infringement can result only from an invasion of 
the monopoly granted by a valid patent. An invalid pat- 
ent creates no rights of any description. 

The patent law (R. S. sec. 4886) provides in part that 
any person who has invented or discovered any new and 
useful art, machine, manufacture or composition of mat- 
ter, or any new and useful improvements thereof, may ob- 
tain a patent therefor, provided it has not been “ patented 
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or described in any printed publication in this or any 
foreign country, before his invention or discovery thereof, 
and not in public use or on sale for more than two years 
prior to his application.” A patent granted under any 
other conditions is invalid. In order to answer your in- 
quiry it is necessary to ascertain whether the Bauder and 
Evans inventions fulfill the requirements of the statute. 

Claims 1 and 8 of the Bauder patent are characteristic 
and sufficient for discussion here. Claim 1 is for “the 
method of making fingerprint impressions, which con- 
sists in pressing the finger on an impression surface and 
then dusting the oily lines thus produced on such surface 
with a finely divided pigment material, and then apply- 
ing a fixing material, whereby the impression is made 
unsmearable and adherent to the surface.” All of the 
steps of the proposed process appear in this claim, with 
the exception of the first—the oiling of the finger pre- 
liminary to the making of the imprint. The addition of 
this step does not alter the fact that the entire method 
of claim 1 is included within the proposed method. Claim 
8 is the same as claim 1 with the addition of the initial 
step—the preliminary oiling of the finger. The method 
described by this claim includes every feature of the pro- 
posed method, namely: 

1. Applying oil to the finger; 

2. Pressing the finger on “an impression surface” 
(that is, the record sheet) ;_ 

3. Dusting the oily lines thus produced with a finely 
divided pigment material (such as carbon) ; 

4. Applying a fixing material (such as a solution 
of shellac in alcohol) to render the print per- 
manent. 

Therefore, the Bauder patent, if valid, undoubtedly 
prohibits the use of the proposed method without the 
consent of the owner of the patent. 

Let us now consider the Bauder patent in the light of 
the disclosures of the prior art. On December 13, 1913 
(two years prior to the date upon which Bauder's ap- 
plication was filed), the prior art contained the following 
pertinent disclosures: 
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A pamphlet by Lee Seymour entitled, “The Seymour 
Fingerprint System,” published in 1912, advocates the 
use by banks of fingerprints as a means of identifying de- 
positors. On the last page of the pamphlet is the fol- 
lowing paragraph: 

“In case any depositor object to inking his fingers, an 
excellent print may be obtained by requesting the de- 


‘positor to pass his thumb through his hair, after which 


it is rolled across the signature card. This action will 
leave a small deposit of oil and if graphite is dusted 
gently across the card with a soft camels hair brush the 
graphite will adhere and bring out the impression as 
clearly as if it was taken with ink.” 
It will be noted that the process disclosed consists of— 
1. Applying oil to the finger; 
2. Pressing the finger on an impression surface; 
3. Dusting the oily lines thus produced with a finely 
divided pigment material; 
that is to say, it discloses the entire method of claims 
1 and 8 of the Bauder patent, with the exception of the 
final step—the application of a fixing material. As to 
this feature, artists for many years have been in the habit 
of spraying charcoal drawings with a solution of shellac 
in alcohol in order to protect them and make them per- 
manent. In fact, the idea is plainly suggested on page 
49 of the book “Finger Prints” by Francis Galton, pub- 
lished in 1892. With reference to protecting fingerprints 
upon a smoked surface, he says: “They” (i. e. physiol- 
ogists) “are also well versed in the art of varnishing 
such impressions to preserve them in durable form,” and 
again on page 51, referring to fingerprints upon glass, 
he remarks, “ Of course, they could be varnished * * * 
and so preserved.” There is no doubt that the fixing 
method thus described consists of, to quote the Bauder 
claims, “applying a fixing material whereby the impres- 
sion is made unsmearable and adherent to the surface.” 
Galton also mentions on page 30 that good but not per- 
manent impressions may be made by pressing the finger 
avainst well-polished glass, and says that “the finger must 
be very slightly oiled as by passing it through the hair.” 
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A further disclosure should be noted in the book “Ar- 
rancement of Fingerprint Identification” by Frederick A. 
Brayley, published in 1910. On page 95 he describes a 
method of developing latent finger prints by means of a 
coloring matter consisting of a pigment material (mer- 
curv) combined with a body material (chalk). This dis- 
closure is of importance in case it is found advisable to 
add a body material to the pulverized carbon recommended 
by the Bureau of Standards as a developing agent, in view 
of claims 2 and 3 of the Bauder patent. 

A similar disclosure will be found in an article en- 
titled “ Skin-Furrows of the Hands,” by Henry Faulds, 
in “ Natur,” Chap. 22, page 605, published in 1880. 

I turn now to Evans’s patent No. 878,336. Claim 1 of 
this patent is as follows: 

“A document bearing matter constituting it evidence for 
the payment of money or other valuable thing having an 
identifying characteristic associated therewith consisting 
of an imprinted finger mark superimposed upon an effec- 
tive part of said document so that such part cannot be 
changed without detection.” 

Claim 2 is somewhat narrower and need not be consid- 
ered. 

To apply this claim to the proposed process, it purports 
to grant a monopoly to Evans of the use of a finger print 
in association with a paper of value, as for example, an 
identification card or certificate of deposit, the finger print 
being positioned so as to prevent alteration of some con- 
trolling part of the paper—for instance, figures showing a 
sum of money—and serving also as an effective means for 
identification. I am not certain whether the finger print 
is to be thus superimposed upon the writing of the docu- 
ment by the proposed method, but as it may be found desir- 
able to do so I will assume it to be the case. 

Application for the Evans patent was filed February 8, 
1906. A complete anticipation will be found in the book 
“Finger Prints” by Francis Galton, referred to in con- 
nection with the Bauder patent, published 14 years before. 
Opposite page 25 is an illustration (fig. 2) of a promissory 
note, or, in the words of the claims of the Evans patent, 
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“a document bearing matter constituting it evidence for 
the payment of money or other valuable thing.” Over the 
figures indicating the amount of the note is the thumb 
print of the signer. Therefore, the document, to again 
use the words of the patent, has “an identifying character- 
istic associated therewith and consisting of an imprinted 
finger mark superimposed upon an effective part of said 
clocument, so that such part cannot be changed without de- 
tection.” The circumstances under which this note was 
made are described on page 27. The idea is further clearly 
indicated on pages 149-153 of the same book, in which the 
author discusses at length the uses to which finger prints 
had been and might be put for purposes of identification. 

In view of these disclosures, it 1s my opinion that the 
Bauder and Evans patents are invalid and that the Postal 
Savings System may use the proposed method without 
imposing a liability upon the United States to pay for 
such use. 

If a suit should result, it would, by necessity, be brought 
under the Act of July 1, 1918 (40 Stat. 705), which specific- 
ally reserves to the United States all defenses which might 
be pleaded by any defendant in an action for infringement. 
This includes, of course, the defense of invalidity of the 
patents sued upon. 

Photostatic copies of the pages of the publications re- 
ferred to above, as well as some others and a short bibli- 
ography of authorities on the subject of finger prints, are 
enclosed herewith. 

Respectfully, 
HARRY M. DAUGHERTY. 


To the PostMAsTER GENERAL, 
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PROPOSED LEGISLATION PROVIDING FOR CESSION TO 
VIRGINIA OF SOVEREIGNTY OVER BATTERY COVE. 


With respect to the bill “providing for the cession to the State 
of Virginia of sovereignty over a tract of land located at Battery 
Cove, near Alexandria, Virginia, and for the conveyance thereof 
by the Secretary of the Treasury ” (S. 3455, 67th Cong., 2d sess.), 
the Attorney General is of the opinion that the language of said 
bill is ill advised and that a cession or sale of such land should 
not be effected, or at any rate should be postponed until pending 
and anticipated litigation shall have been terminated. 


DEPARTMENT OF JUSTICE, 
June 10, 1922. 


Siz: I have your letter of April 19, 1922, transmitting 
a copy of a bill (S. 3455, by Mr. Swanson), providing, 
according to the caption, “for the cession to the State 
of Virginia of sovereignty over a tract of land located 
at Battery Cove, near Alexandria, Virginia, and for the 
conveyance thereof by the Secretary of the Treasury.” 

Title to this land has been the subject of prolonged 
litigation, settled finally bv an opinion of the Supreme 
Court (copy inclosed) reafirming former holdings that 
the bed and waters of the Potomac River within territory 
ceded by Maryland are within the District of Columbia 
and subject to the Federal legislative authority. The 
points of the controversy are more elaborately stated in 
Yorris vy. United States, 174 U.S. 196. 

The parcel involved in the decided case was but a small 
fraction of about fifty acres reclaimed and owned by the 
Giovernment at this place. The guiding legal principles 
have now been settled, but there is still a possibility of 
further litigation to vindicate the Government’s posses- 
sion of the whole area. Moreover, the opinion does not 
pass on an important question regarding interruption of 
previously existing access to the water front. 

If jurisdiction over this tract is ceded the venue of local 
suits affecting it hereafter will be changed. This, it is 
believed, would occasion serious inconvenience and con- 
siderable additional expense to the Government and I re- 
spectfully urge that consideration of any cession be post- 
poned until] these pending legal questions have been adjudi- 
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cated and settled. Attorneys at the seat of Government are 
acquainted with the issues and the precedents and are con- 
versant with the complicated historical and documentary 
data involved in this controversy. It would be difficult to 
employ them effectively and economically in another juris- 
diction. 

Other important projects are on foot for the improve- 
ment of navigation on the Potomac which contemplate 
building of sea walls and reclamation of other considerable 
areas of land under water adjoining its farther shore. 
This land, when made from the river bed, would unques- 
tionably, under the present decisions, be the property and 
within the jurisdiction of the Federal Government. The 
peculiar language employed in the bill and its preamble, 
if put upon the statutes as an expression of the legislative 
mind, might have an effect upon future litigation such as 
the Congress might not intend. The preamble recites that 
the Marine Railway and Coal Company “entered upon 
such portion of the filled area as lies within the lines called 
for by its title deeds for over 125 years. . . .” Further on, 
that “the State of Virginia has exercised territorial 
sovereignty ... without assertion . . . or exercise of sov- 
ereignty ... by the State of Maryland, the United States 
or the District of Columbia.” Still further on it is said, 
in substance, that the effect of the judgment of the Supreme 
Court is to take from Virginia the land in question and 
to transfer it to the jurisdiction of the District of Columbia. 
The facts are quite otherwise. Under the plain terms of 
the decision of the Supreme Court nothing has been taken 
from Virginia, since the land in question has always been 
within the territorial limits of the District of Columbia. 
Moreover, section 1 of the Act does not purport, as would 
be customary, to cede the territory to Virginia but under- 
takes to declare that the locus is within the territorial 
boundary, jurisdiction and sovereignty of Virginia, 

I need hardly say that if put in a statute the foregoing 
expressions would be equivalent to a declaration that the 
decision was erroneous. I am convinced of its soundness. 
Moreover, if this bill should pass, the effect on future liti- 
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gation affecting other lands and involving identical legal 

questions would be distinctly harmful. I am impressed 

from my study of the precedents with the importance 

which might be attached hereafter to a declaration by the 

Congress regarding Federal sovereignty over the Potomac 
iver. 

Under an agreement accompanied by a lease dated De- 
C€m ber 1, 1917, between the Secretary of War and Charles 
Ww. Morse, Stuart C. Gibbony, and the Groton Iron Works, 
the Premises have been occupied and improved as a ship- 
building plant. The shipbuilding company (assignee of 

© original lessee) is now under receivership and the 

Meial relations between the parties to the agreement 
and lease are undetermined. The United States has a 
Claim amounting to several millions, for which it holds a 
©™M upon certain property and ships. The proviso in lines 
15 to 95 on page 4 of the bill, defining its construction in 
TES pect of waiver of rights, does not take into account the 
Mterest of the Emergency Fleet Corporation in this liti- 
ation. In the agreement provision was made for con- 
VYeyance of the property for $70,000, subject to congres- 
S10Onal approval. The present bill substitutes the sum of 
F-40000. I am informed that this property, along with 
AcLjacent land owned by the shipbuilding corporation, has 
©@n appraised at $500,000. Your letter is perhaps di- 
Tected to the legal rather than the business phases of the 
™atter, but as the latter have come to my notice I mention 
em here for your information. 

Iam unable now to state the resources or estimate accu- 
®Kartely the assets and liabilities of this company. It is, 
hrawever, plain that, if the Government’s contentions pre- 
ail, it is indebted several millions to the United States. 
~ £ this property is transferred to the receiver as provided 
in the bill and then sold under court order, it is not un- 

AXkely that it may be entirely eaten up in costs, fees, and 

“ther charges. In that case the Government would still 

an unsatisfied creditor for millions, and in addition 
“would have parted with its title to a valuable real estate. 

I am strongly of the opinion that the language of this 
Will is ill advised and that a cession or sale should not be 
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effected, or at any rate should be postponed until pending 
and anticipated litigation shall have been terminated. 
Respectfully, 
HARRY M. DAUGHERTY. 


To CHAIRMAN, SENATE COMMITTEE ON THE J UDICIARY. 


SALE AND DISTRIBUTION OF SACRAMENTAL WINES. 


Under the National Prohibition Act, a dealer in ecclesiastical sup- 
plies can not be granted a permit to deal in sacramental wines. 

When a rabbi, minister, or priest is duly appointed by the official 
head of the diocese or other ecclesiastical jurisdiction of his 
church to care for the manufacture or distribution of sacramental 
wines within the territory of such ecclesiastical jurisdiction, the 
Commissioner of Internal Revenue may, under the provisions of 
the National Prohibition Act, grant such designated church official 
a permit to supervise the manufacture and distribution of sacra- 
mental wines within his specified territory. 


DEPARTMENT OF JUSTICE, 
June 10, 1922. 

Sir: Receipt is acknowledged of your letter of March 30, 
1922, referring to your prior letter to this Department 
wherein you requested my opinion upon the question— 

“May a dealer in altar and other ecclesiastical supplies 
be granted a permit to deal in sacramental wines? ” 

You now state that since first inquiring my opinion a 
further question has arisen with regard to the distribution 
of sacramental wines and you therefore request that my 
answer to you on the above question have included there- 
with a consideration of the following inquiry: 

(a) “ May a rabbi, minister, or priest appointed by the 
official head of the diocese or other ecclesiastical jurisdic- 
tion have the right to care for the distribution of sacra- 
mental wine within the particular territory of the diocese, 
conference, or other ecclestiastical jurisdiction, subject to 
the regulations, reports, and supervision of the Commis- 
sioner of Internal Revenue?” 

(2) “May said Commissioner issue to such specified 
individual a permit for the distribution of sacramentaj 
wine within that specified territory ?” 
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My answer to the first question is in the negative for the 
following reasons: 

The provisions of the National Prohibition Act which are 
pertinent to this question are: 


Section 3, Title IT (41 Stat. 308) : 

“No person shall on or after the date when the Eigh- 
teenth Amendment to the Constitution of the United 
States goes into effect, manufacture, sell, barter, trans- 
port, import, export, deliver, furnish, or possess any in- 
toxicating liquor except as authorized in this Act, and 
all provisions of this Act shall be hberally construed to 
the end that the use of intoxicating liquor as a beverage 
may be prevented. 

“Liquor for nonbeverage purposes and wine for sacra- 
mental purposes may be manufactured, purchased, sold, 
bartered, transported, imported, exported, delivered, fur- 
nished, and possessed, but only as herein provided.” 


Section 6, Title Il (41 Stat. 310), provides: 


“No one shall manufacture, sell, purchase, transport, or 
prescribe any liquor without first obtaining a permit from 
the commissioner so to do. * * * No permit shall be 
issued to any person who within one vear prior to the 
application therefor or issuance thereof shall have vio- 
lated the terms of any permit issued under this Title or 
any law of the United States or any State regulating 
trafic in liquor. * * * 

“Nothing in this Title shall be held to apply to the 
manufacture, sale, transportation, importation, possession, 
or distribution of wine for sacramental purposes or like 
religious rites except Section 6 (save as the same requires 
a permit to purchase) and Section 10 hereof and the pro- 
visions of this Act prescribing penalties for the violation 
of either of said sections. No person to whom a permit 
may be issued to manufacture, transport, import, or sell 
wines for sacramental purposes or lke religious rites. 
shall sell, barter, exchange, or furnish any such to any 
person not a rabbi, minister of the gospel, priest or an 
officer duly authorized for the purpose by any church or 
congregation, nor to any such except upon an application 


ee 
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duly subscribed by him, which application, authenticated 
as regulations may prescribe, shall be filed and preserved 
by the seller. The head of any conference or diocese or 
other ecclesiastical jurisdiction may designate any rabbi, 
minister, or priest to supervise the manufacture of wine 
to be used for the purposes and rites in this section men- 
tioned, and the person so designated may, in the discre- 
tion of the Commissioner, be granted a permit to super- 
vise such manufacture.” 


Section 10 of Title II (41 Stat. 312): 


“No person shall manufacture, purchase for sale, sell, 
or transport any liquor without making at the time a 
permanent record thereof showing in detail the amount 
and kind of liquor manufactured, purchased, sold, or 
transported, together with the names and addresses of the 
persons to whom sold, in case of sale, and the consignor 
and consignee in case of transportation, and the time and 
place of such manufacture, sale, or transportation. The 
Commissioner may prescribe the form of such record, 
which shall at all times be open to inspection as in this 
Act provided.” 

Section 3 prohibits the possession of intoxicating liquor 
except as provided in the Act. It then expressly provides 
for the manufacture and distribution of sacramental 
wines, “but only as herein provided.” Section 6 then 
lays down the provisions authorizing its manufacture and 
distribution. | 

The first and fundamental provision therein specified, is 


that a permit must be secured by the manufacturer, im- ° 


porter, or seller of sacramental wines. 

The second provision provides that the permittee may 
only sell to designated officers or officials of the church, 

The third provision requires that such church officer 
must fill out applications on forms prescribed, which ap- 
plications shall be kept on file by the seller. 

The fourth provision suggests a means whereby the 
church may control, if it desires, the quality and quantity 
of sacramental wives by provisions for granting a permit 
to the officer of the church to supervise such manufacture, 


_ 
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Very plainly, therefore, the Act safeguards a source of 
supply for sacramental wine but quite as explicitly does 
the law lay down in simple terms the conditions under 
which that supply may be guaranteed and distributed. In 
this as in all the other exceptions carved from the absolute 
prohibition of the National Prohibition Act, the channels 
of diversion are made narrow. This clearly indicates that 
Congress sought to make certain that wines manufactured 
and sold for sacramental purposes, should find their way 
to sacramental uses only. Palpably this purpose could be 
more easily safeguarded if the number of hands through 
which sacramental wine is to pass are few. and if it is 
nade to reach the permitted use by the most direct method. 
For that reason Congress has abolished middlemen as 
dealers in alcoholic wines. 

The law gives the Commissioner of Internal Revenue, 
with your approval, right to issue permits to a person to 
manufacture, transport, import, or sell wines for sacra- 
mental purposes, but that person may only under such 
permit sell to a rabbi, minister of the gospel, priest, or an 
officer duly authorized for the purpose, by a church or 
congregation. Furthermore, sale can only be made to such 
designated persons when they furnish written applications 
made out in compliance with regulations prescribed by 
vour Department. 

In this simple outline of procedure there is no room for 
the middleman, since to issue him a permit to sell, a supply 
from which sales can be made is by reasonable intendment 
presupposed. The law, however, prohibits him from pro- 
curing that supply. Since the law forbids anyone to whom 
you issue a permit to sell to him, and since a dealer in 
ecclesiastical supplies does not manufacture or import 
liquors, he could only “ deal in” wines if he were permitted 
to buy them, and the law leaves no doubt on the point that 
only authorized church officials may buy. 

Section 6 speaks of issuing a permit+o those who “ manu- 
facture, transport, import, or sell.” As far as sacra- 
mental wines are, therefore, concerned, from two sources 
of supply alone—to wit: Manufacture or importation, 
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must arise the supply on which you can in reason issue a 
permit to transport or sell. 

In Section 10 which applies alike to all trade in non- 
beverage liquors, the words “ purchase for sale” are used, 
but that phrase is noticeably absent from the paragraph 
dealing with sacramental wines. The conclusion can only 
be reached that it applies to retail druggists who dis- 
pense medicinal liquors, and to read it likewise into the 
paragraph specifically dealing with sacramental wines, 
would raise a privilege by implication. 

The statute should be construed in line with the plain 
intendment, which in this instance is, that permits be 
issued to assure by manufacture or import, a supply of 
altar wines and that they be sold under proper application 
and permit to church officers, but it is also by obvious 
design and intent that the National Prohibition Act has 
left out all intermediary and indirect agencies of distribu- 
tion. 7 

My answer to your second question, both (a) and (0) 
thereof, is in the affirmative. 

The last provision of Section 6 (41 Stat. 311)— 

“The head of any conference or diocese or other ec- 
clesiastical jurisdiction may designate any rabbi, minister, 
or priest to supervise the manufacture of wine to be used 
for the purposes and rites in this section mentioned, and 
the person so designated may, in the discretion of the 
commissioner, be granted a permit to supervise such manu- 
facture ”— 
indicates an intent on the part of Congress to place in 
the hands of the church itself, a power whereby it will 
never be forced to use inferior products for sacrament 
nor can it ever be left, in view of tlus granted power, 
with no means of supplying its needs for sacramental 
wine. 

The intent of Congress is clear to abolish the business 
of the middleman or retail distributor in sacramental 
wines, but the intent is equally apparent to permit the 
church, if it agrees to assume the responsibility through 
its duly authorized rabbi, minister, or priest, full power 
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to supervise the manufaeture of altar wines, and it is my 
opinion that the specific grant of the greater privilege 
of the supervision of manufacture carries with it the 
lesser privilege of supervision of distribution. 

Therefore, when a rabbi, minister, or priest is duly 
appointed by the official head of the diocese or other 
ecclesiastical jurisdiction of his church, to care for the 
manufacture or distribution of sacramental wines within 
the territory of such ecclesiastical jurisdiction it is my 
opinion that the National Prohibition Act authorizes you 
to grant such designated church official a permit to super- 
vise the manufacture and distribution of altar wines 
within his specified territory. 

Respectfully, 
HARRY M. DAUGHERTY. 


To the SECRETARY OF THE TREASURY. 


REDEMPTION AND PAYMENT OF UNITED STATES BONDS 
AND NOTES OWNED BY INFANTS. 


Where United States bonds and notes are registered in the name 
of an infant, payment thereof by the Government to a duly 
appointed, qualified, and acting guardian of such infant, and the 
execution of proper releases und assignments by such guardian 
in his official capacity, and the assignment for redemption of 
such bonds and notes by such guardian, will fully protect the 
Government from further liability thereon. 

Where such bonds and notes are owned by an fnfant but are regis 
tered in the name of a natural guardian for the infant, pryment 
thereof by the Government to the designated payee and the execu. 
tion by him of proper releases and assignments will fully ‘protect 
the Government. 

Where such bonds and notes are owned by and revistered in the 
name of an infant, the assignment thereof for redemption by 
such infant, even though the natural guardian should join in the 
execution of the assignment, would not protect the Government 
from liability in making payment to such infant. 


DEPARTMENT OF JUSTICE, 
June 10, 1922. 
Sir: I have your letter of June 8, 1922, requesting my 


opinion as to whether or not the following proposed recu- 
86519°-—24—voL 33--—16 
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lations with reference to bonds and notes and the adherence 
thereto furnish adequate protection to the United States of 
America: | 

“(b) When bonds or notes are owned by a minor, and a 
legal guardian of the property of the minor has been 
appointed, the bonds and notes, whether registered in the 
name of the minor, without more, or in the name of the 
legal guardian for the minor, must be assigned by the legal. 
guardian to ‘The Secretary of the Treasury for redemp- 
tion ’ and the assignment must be supported by proof satis- 
factory to the Secretary of the Treasury of the appointment 
and qualification of the guardian. This proof should take 
the form of a certificate of appointment from the court to 
which the guardian is accountable. 

“ When bonds or notes are owned by a minor for whom 
no guardian of the property has been appointed to the 
knowledge of the Treasury Department, the bonds or notes, 
whether registered in the name of the minor, without more, 
or in the name of a natural guardian for the minor, must 
be assigned by the minor himself to ‘ The Secretary of the 
Treasury for redemption,’ if the minor is of sufficient com- 
petency and understanding, in the opinion of the witnessing 
officer, to sign his name to the assignment and comprehend 
the nature thereof; and where the registration is, as above 
indicated, in the name of a natural guardian for the minor, 
as, for example, ‘ Henry Jones, natural guardian for John 
Jones, a minor,’ or in some similar form, the natural guard- 
ian must also join in the assignment of the bonds or notes 
for redemption. The Treasury Department will regard 
the acknowledgment by the witnessing officer of the signa- 
ture of a minor as a certificate to the effect that the minor 
is of sufficient competency and understanding to execute 
the assignment. In case the minor is not of sufficient com- 
petency and understanding, in the opinion of the wit- 
nessing officer, to execute the assignment, the natural guard- 
ian should file appropriate application for payment (see 
Form P. D. 700, hereto atttached), with a certificate from 
the witnessing officer as therein provided. Payment will 
then be made upon assignment by the natural guardian for 
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redemption, in substantially the following form: ‘John 
Jones, by Henry Jones, natural guardian.’ 

“Payment for registered bonds or notes owned by 
minors. assigned for redemption on behalf of a minor, will 
be made by check on the Treasurer of the United States, 
drawn payable to the registered payee exactly in accordance 
with the registration of the bonds or notes surrendered.” 

* TREASURY DEPARIMENT, 


“ Division of Loans and Currency, 
“Form P. D. 700. 


“\PPLICATION FOR PAYMENT BY NATURAL GUARDIAN. 


“(To be executed and submitted where the minor is not of sufficient com- 
petency and understanding.) 


“N. B.—This application should be executed by the father of the 
minor (if living); if not. by the mother; if both parents are dead, 
by the nearest living relative with whom the minor resides. The 
certificate of the officer who witnessed the assignment of the 
bonds ‘notes must also be executed, in the form which follows the 
affilavit of the natural guardian. 


“ STATE OP__.--- ‘ 
“County of ------ ) 88: 
“The undersigned, being duly sworn, deposes and says: 
“1. My name is ~----- , and I reside at __-------_--_- ; 
(Street and number.) 
| eee ere , in the State of ~._--- . I am the father 
(City or town.) 

(mother) (nearest relative) of ~----- , @ minor, who ar- 
rived at the age of __--_- vears on the ___-_- day of 2225.2 : 


19__, who resides with me at the place above described. and 
who is not of sufficient competency and understanding to 
sion his name to the assignments of the bonds/notes here- 
inafter described and comprehend the nature thereof. 

“9. I am not the legally qualified guardian of the estate 
of said minor and no guardian of said minor’s estate has 
been appointed by any court or is otherwise qualified pur- 
suant to law. 

“3. Iam presenting herewith for redemption, in accord- 
ance with the regulations of the Treasury Department, the 
following described United States registered bonds/notes 
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owned by said minor duly assigned by me in behalf of said 
minor to ‘ The Secretary of the Treasury for redemption’: 
Form of registration. 


Title of loan. Serial number. Denomination. 


eae ererece ters eeeeeeefa sees etreerererzrezeaavesiz an sesrenznetetasaneerereaens cs enevreeeereernceoveeeseea es eoe 


eer eteveeceannesereeceneeef eo sneecscaneteaeerzrereeseenesecixe cere eenerseeseseseserel|ononeeeeanenseanspeneasrereseaeeseneee 


Beaesttsecetteneseawmeeeleo ce enreseereeseraseancrercetseceenseeo eee eeeseaseausteo reese eneoeaneesesenseevreanevneead 


“4, I request that remittance covering payment for said 
bonds/notes, in the form of a check on the Treasurer of the 
United States, drawn payable to the registered payee ex- 
actly in accordance with the form of registration, be for- 


warded to me at the address indicated above. 
&¢ 


(Signature of deponent.) 


“ Subscribed and sworn to before me at --__.-----_- this 
Se2ee2 day OF caso 10ss; 
 LORFICIAL SEAL) © (ees e eto lee ; 


Notary Public. 

“ My commission expires -------------------- : 

“ NoTE.—This affidavit must be acknowledged before a notary 
public, or other officer authorized by law to administer oaths, and 
unless authenticated by the official impression seal of the officer 
should be accompanied by a certificate from the proper official, 
showing that the officer was in commission on the date of the ac- 
knowledgment. The date when the officer’s commission expires 
should appear in any event. Affidavits acknowledged before a judge 
or clerk of court and bearing the seal of the court need not be 
accompanied by any further certification. 


6 CERTIFICATE OF WITNESSING OFFICER. 


“T hereby certify that in my opinion the minor in 
whose behalf the foregoing application is made is not of 
sufficient competency and understanding to join in the 
execution of the assignment of the above-described 
bonds/notes. 

SEATS) 0000 ee ee ele Se oe es , 
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This inquiry resolves itself into three questions upon 
which I will give my opinion in the order in which I now 
enumerate them: 

First. Whether the assignment for redemption of regis- 
tered bonds or notes registered in the name of an infant 
by the duly appointed, qualified, and acting guardian of 
such infant, will fully and completely discharge the Gov- 
ernment from all further lability thereon. 

Second. Whether the assignment for redemption of reg- 
istered bonds or notes registered in the name of the natural 
guardian of the minor, as, for example, “ Henry Jones, 
guardian of John Jones, a minor,” by such minor, such 
natural guardian joining therein, will fully release and 
adequately protect the Government from liability thereon. 

Third. Whether or not the assignment for redemption of 
registered bonds and notes, owned by and registered in the 
name of an infant, by such infant, and in cases where the 
infant is not of sufficient age to so assign and comprehend 
its meaning, the natural guardian to join in the execution 
of the proposed assignment, and the payment of such bonds 
or notes by check to such infant would fully protect the 
Government from further liability thereon. 

As to the first question, the rule that payment to the 
duly -appointed, qualified, and acting guardian of an infant 
and proper release by such guardian, fully discharge such 
an obligation and release the payer thereon is so funda- 
mental as to require citation of no authority, and it is 
undoubtedly true that the payment by the Government, of 
‘bonds or notes registered in the name of the infant, to a 
duly-appointed, qualified, and acting guardian of such 1n- 
fant, and the execution of proper releases and assignments 
by such guardian in his official capacity. and the ussign- — 
ment for redemption of such bonds or notes by such guar- 
dian, would fully protect the Government. 

In the case of bonds and notes owned by a minor but 
registered in the name of a natural guardian for the minor, 
as “Henry Jones, natural guardian of John Jones, a 
minor,” the payment to the designated payee as “ Henry 
Jones” and the execution by him of proper releases and 
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assignments, would fully protect the Government. In such 
cases the law regards the designated person as the payee 
and the additional verbiage as merely descriptio persone. 
For authorities upon this question see Duncan v. Stewart, 
25 Ala. 408; Saffold v. Banks, 69 Ga. 289; Speelman v. 
Culbertson, 15 Ind. 441; Plimpton v. Goodell, 126 Mass. 
119; Gunn v. Hodge, 32 Miss. 319; Litchfield v. Flint, 104 
N. Y. 543; Kennedy v. Gelders, 66 S. E. 620; Baker v. 
Ormsby, 5 Tl. 325. 

As to the third question, namely, whether or not the 
assignment for redemption of registered bonds and notes 
owned by and registered in the name of an infant by such 
infant, and in cases where the infant is not of sufficient age 
to so assign and comprehend its meaning, the natural guard- 
ian to join in the execution of the proposed assignment, 
and payments of such bonds or notes by check to such 
infant would adequately and fully protect the Government 
from further liability thereon, it is my opinion that such 
procedure and action would not furnish any protection to 
the Government. It is a familiar principle of law that all 
agreements of an infant, except those perhaps for neces- 
saries, are void or voidable. Therefore, under the most 
favorable contention, such an assignment or release by an 
infant would be voidable at his election if not absolutely 
void. (22 Cyc., p. 598, and cases there cited; Daniel on 
Negotiable Instruments, 6th ed., p. 323, section 227; Gilkin- 
son v. Miller, 74 Fed. 1381; Baker v. Lovett, 6 Mass. 78, 
4 American Dec. 88.) 

The joining of the natural guardian, such as the father 
or mother, in such assignments or releases would add 
nothing to the security furnished the Government. Natu- 
ral guardians as recognized under our laws come to us as 
the successor of guardians by nature of the old common 
law. Natural guardians, as well as guardians by nature, 
have a right to the care, custody, control, and education of 
their wards. Their rights are practically the same as the 
right of the parent over the child, but neither the natural 
guardian, the guardian by nature, nor the parent has any 
right whatsoever to interfere with, manage, or control the 
property, either real or personal, of an infant. (21 Cye, 
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p. 14; Simpson on Infants, p. 160; Schouler on Domestic 
Relations, 4th ed., pp. 285, 290; Woerner, American Law of 
Guardianship, p. 55; Mauro v. Ritchie, 3 Cranch C. C. 
147, 16 Fed. Case No. 9312, at pp. 1176 and 1177.) 
Cordially yours, 
HARRY M. DAUGHERTY, 
To the SECRETARY OF THE TREASURY. 


MOVEMENT OF VESSELS IN ST. MARYS RIVER. 


Jurisdiction over the movement and anchorage of vessels in the 
St. Marys River is vested in the Secretary of Commerce. 


DEPARTMENT OF JUSTICE, 
June 15, 1922. 

Sir: By your letter of December 13, 1921, you state that 
a question has arisen concerning the jurisdiction of your 
Department over the movement and anchorage of vessels 
in the St. Marys River. To avoid any possible conflict of 
authority between the officers of your Department and the 
officers of any other Department, you request my opinion 
as to what part, if any, of the jurisdiction heretofore 
exercised by the Department of Commerce over vessels in 
the St. Marys River has been transferred to the Treasury 
Department by the Act of June 15, 1917, or to the War 
Department by the Act of August 8, 1917. 

Section 1 of the Act of April 26, 1906 (c. 1874, 34 Stat. 
136) “relating to the anchorage and movement of vessels 
in Saint Marys River” provides: 

“That the Secretary of Commerce and Labor be, and 
he hereby is, authorized and directed to adopt and pre- 
scribe suitable rules and regulations governing the move- 
ments and anchorage of vessels and rafts in Saint Marys | 
River from Point Iroquois, on Lake Superior, to Point 
Detour, on Lake Huron, and for the purpose of enforcing 
the observance of such regulations the Secretary of the 
Treasury is hereby authorized to detail one or more revenue 
cutters for duty upon the request of the Secretary of 
Commerce and Labor on said river.” 
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The above Act conferred authority on the Secretary of 
Commerce over the movement and anchorage of vessels 
in St. Marys River. 

Section 7 of the Act of March 4, 1915 (38 Stat. 1053), 
authorizing and directing the Secretary of War to “ define 
and establish anchorave grounds for vessels in all har- 
bors, rivers, bays, and other navigable waters of the United 
States,” did not modify or transfer the authority thereto- 
fore conferred on the Secretary of Commerce by the Act 
of April 26, 1906, supra. (30 Op. 459.) 

Section 1, Title II, of the Act of June 15, 1917 (c. 30, 
40 Stat. 220), provides that when a national emergency 
exists, the Secretary of the Treasury may make, subject 
to the approval of the President, “rules and regulations 
voverning the anchorage and movement of any vessel, for- 
eign or domestic, in the territorial waters of the United 
States.” Section 1 reads: 

“ SecTIon 1. Whenever the President by proclamation or 
Executive order declares a national emergency to exist 
by reason of actual or threatened war, insurrection, or in- 
vasion, or disturbance or threatened disturbance of the 
international relations of the United States, the Secretary 
of the Treasury may make, subject to the approval of the 
President, rules and regulations governing the anchorage 
and movement of any vessel, foreign or domestic, in the 
territorial waters of the United States, may inspect such 
vessel at any time, place guards thereon, and, if necessary 
in his opinion in order to secure such vessels from damage 
or injury, or to prevent damage or injury to any harbor or 
waters of the United States, or to secure the observance of 
the rights and obligations of the United States, may take, 
by and with the consent of the President, for such purpose, 
full possession and control of such vessel and remove there- 
from the officers and crew thereof and all other persons 
not specially authorized by him to go or remain on board 
thereof.” 

The President issued his proclamation on December 3, 
1917, declaring “that a National emergency exists by 
reason of the existence of a state of war between the 
United States and the Imperial German Government,” 
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and authorized the Secretary of the Treasury “to make 
rules and regulations governing the anchorage and move- 
ment of vessels, foreign and domestic, in the territorial 
waters of the United States * * *.” 

It will be observed that the words “movements and 
anchorage of vessels ” defining the authority of the Secre- 
tary of Commerce, and the phrase “rules and regulations 
governing anchorage and movement of any vessel” de- 
fining the authority of the Secretary of the Treasury, 
convey the same meaning, that is, the authority granted in 
each statute covers the operation of vessels. It is plain, 
therefore, that during the existence of the emergency de- 
clared by the President, the authority over the movement 
and anchorage of vessels in all territorial waters of the 
United States, of which the St. Marys River is a part, 
was effectually transferred to the Secretary of the Treasury 
bv the Act and proclamation above cited. 

The Joint Resolution of March 3, 1921 (c. 136, 41 Stat. 
1359), declaring that “certain Acts of Congress, joiut 
resolutions, and proclamations shall be construed as if the 
war had ended and the present or existing emergency 
expired ” provides: 

- That in the interpretation of any provision relating 
to the duration or date of the termination of the present 
war or of the present or existing emergency, meaning 
thereby the war between the Imperial German Government 
and the Imperial and Royal Austro-Hungarian Govern- 
ment and the Government and people of the United States, 
in any Acts of Congress, joint resolutions, or proclamations 
of the President containing provisions contingent upon 
the duration or the date of the termination of such war or 
of such present or existing emergency, the date when this 
resolution becomes effective shall be construed and treated 
as the date of the termination of the war or of the present 
or existing emergency, * * *.” 

The emergency calling forth the proclamation of Decem- 
ber 3, 1917, having expired, the Act of June 15, 1917, in 
so far as it transferred authority over the “anchorage and 
movemer. of vessels ” in the territorial waters of the United 
States tothe Secretary of the Treasury, became inoperative. 
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In the absence of intervening legislation to the contrary, 
the provision of section 1 of the Act of April 26, 1906, 
supra, again became effective and the authority of the 
Secretary of Commerce over the movement of vessels in 
the St. Marys River was restored. 

Section 7 of the River and Harbor Act of August 8, 1917 
(c. 49, 40 Stat. 250, 266), confers on the Secretary of War 
the duty to prescribe regulations for the use and naviga- 
tion of navigable waters of the United States and provides 
a penalty for violations thereof. That section reads: 

“Sec. 7. That section four of the river and harbor Act of 
August eighteenth, eighteen hundred and ninety-four, as 
amended by section eleven of the river and harbor Act 
of June thirteenth, nineteen hundred and two, be, and is 
hereby, amended so as to read as follows: 

“Sec. 4. That it shall be the duty of the Secretary of 
War to prescribe such regulations for the use, administra- 
tion, and navigation of the navigable waters of the United 
States as in his judgment the public necessity may re- 
quire for the protection of life and property, or of opera- 
tions of the United States in channel improvement, cover- 
ing all matters not specifically delegated by law to some 
other executive department. Such regulations shall be 
posted, in conspicuous and appropriate places, for the in- 
formation. of the public; and every person and every 
corporation which shall violate such regulations shall be 
deemed guilty of a misdemeanor and, on conviction thereof 
in any district court of the United States within whose 
territorial jurisdiction such offense may have been com- 
mitted, shall be punished by a fine not exceeding $500, or 
by imprisonment (in the case of a natural person) not 
exceeding six months, in the discretion of the court.’” 

While the phrase «‘ regulations for the use, administra- 
tion, and navigation of navigable waters of the United 
States” is general and inclusive, it is restricted by the 
phrase “covering all matters not specifically delegated by 
law to some other department.” 

At the time of the enactment of the Act of August 8, 
1917, the operation of vessels in the St. Marys river was a 
“ matter specifically delegated” to the Department of 
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Commerce. Therefore, the general provision of the Act 
of August 8, 1917, supra, conferring authority on the Secre- 
tary of War, does not apply to the “ movement and anchor- 
ave" of vessels in the St. Marys river and did not trans- 
fer from the Secretary of Commerce to the Secretary of 
War authority over the operation of vessels in that river. 
Respectfully, 
HARRY M. DAUGHERTY. 


To THe SECRETARY OF COMMERCE. 


PAYMENT OF UNITED STATES BONDS AND NOTES OWNED 
BY INFANTS. 


Where United States bonds and notes are owned by and registered 
in the name of an infant, the Government would not be protected 
in making payment thereof to the infant, since the infant is not 
estopped to deny such payment. 

Opinion of June 10, 1922 (ante, p. 197), adhered to. 


DEPARTMENT OF JUSTICE, 
June 17, 1922. 


Siz: I have your letter of June 14, 1922, making inquiry 
as to my opinion of June 10, 1922, concerning a proposed 
paragraph to be incorporated in a Treasury Department 
circular with regard to the redemption and payment of 
United States bonds and notes. In such letter of June 14, 
1922, you suggest : 

“T should like to have you consider the matter, not from 
the point of assignment, but from the point of the Gov- 
emment’s liability to pay in accordance with the terms of 
its obligation, the surrender by the infant of the obliga- 
tion, and the payment to such infant by the Government, 
that is, if the Government in accordance with the terms of 
the obligation makes payment to an infant, will not the 
infant be estopped to deny such payment and the Govern- 
ment be protected? ” 

In that connection you cite the following cases as having 
some bearing: Nightingale v. Withington, 15 Mass. 272; 
Frazier v. Massey, 14 Indiana, 382 (not 352 as cited in your 
letter) ; and Hardy v..Waters. 38 Me. 450. 
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The case of Vightingale v. Withington, supra, involves 
a question where a note was made payable to an infant and 
during infancy by him indorsed to another. Subsequently, 
the maker of the note paid the value thereof to the infant’s 
father upon the execution by him of a receipt therefor. 
The Court held that the maker of the note was liable 
thereon to the indorsee and that the payment to the father 
was not a valid defense. It also was suggested by the 
Court that whether the infant himself might avoid the 
indorsement does not arise in the case, stating that un- 
doubtedly he might avoid any liability as indorser upon 
the plea of infancy. 

The case of Frazier v. Massey, supra, is another case 
where an infant indorsed a note during his minority and 
the indorsee sued the maker, the Court holding that the 
maker was liable thereon to the indorsee, the plea of in- 
fancy being personal to the infant and the maker being 
estopped to set it up. 

Hardy v. Waters, supra, is a case where a note was made 
payable to a minor under guardianship and was indorsed 
by the payee’s brother, also a minor, at the payee’s direc- 
tion. The indorsee brought suit upon the note, the Court 
deciding that an infant may transfer a note by indorse- 
ment, such act of transfer being voidable only, and that 
only the infant can set up such defense. 

Thus it will be seen that neither the rule nor the reason 
of the cases above referred to by you is applicable to the 
question which you suggest. In those cases, if any doctrine 
of estoppel was applied, it was as against the maker of 
the note, who was of full age. The elementary rule of 
law is that the doctrine of estoppel does not apply as against 
infants. (Schouler on Domestic Relations, 4th ed., section 
425; Spencer on the Law of Domestic Relations, p. 518.) 

Such rule is well stated in the case of Sims v. E'verhardt, 
102 U. S. 300, where the Court at p. 313 says: 

“The question is, whether acts and declarations of an 
infant during infancy can estop him from asserting the 
invalidity of his deed after he has attained his majority. 
In regard to this there can be no doubt, founded either 
upon reason or authority. Without spending time to look 
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at the reason, the authorities are all one way. An estoppel 
wn pais is not applicable to infants, and a fraudulent repre- 
sentation of capacity cannot be an equivalent for actual 
capacity. (Brown v. McClune, 5 Sandf. (N.'Y.) 224; 
Keen v. Coleman, 39 Pa. St. 299.) A conveyance by an 
infant is an assertion of his right to convey. A contem- 
poraneous declaration of his right or of his age adds 
nothing to what is implied in his deed. An assertion of an 
estoppel against him is but a claim that he has assented or 
contracted. But he can no more do that effectively than 
he can make the contract alleged to be confirmed.” 

See also the cases of Sanger v. Hibbard, 104 Fed. 455 
(Circuit Court of Appeals, 8th Circuit), and Harmon v. 
Smith, 38 Fed. 482. 

It must be borne in mind in this connection that in fol-_ 
lowing the views expressed in the opinion by me of June 
10, 1922, the Government is not denying liability upon such 
notes and bonds or refusing to pay, but is merely requiring 
adequate legal protection to which it is certainly entitled 
before payment is made. In doing this there is no denial 
whatever by the Government of its liability upon such 
notes and bonds. 

Cordially yours, 
HARRY M. DAUGHERTY. 


To the SECRETARY OF THE TREASURY, 


PHILIPPINE ISLANDS—LEGALITY OF BOND ISSUE. 


The proposed issue by the Philippine Government of $2.750,000 
of 44% collateral bonds, being authorized by Act No. 3051 of 
the Philippine Legislature of March 12, 1922, and the amount 
of said issue being less than the amount authorized by Congress. 
the said bonds, when issued in the form proposed, will have been 
legally issued and will constitute yalid obligations of the Philip- 
pine Government, 

DEPARTMENT OF JUSTICE, 
June 23, 1922, 
Sir: I have your letter of the 19th inst., stating that the 
government of the Philippine Islands proposes to issue 
$2,750,000 Philippine government 43% collateral bonds, to 
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be dated June 1, 1922, and payable December 1, 1950, to 
be secured by $2,750,000 of the city of Manila 54% bonds 
heretofore issued under authority of the Act of the Philip- 
pine Legislature, No. 2894, and payable December 1, 1950. 
The latter bonds have been declared to be valid obligations 
of the city of Manila (32 Op. 390). 

A draft of the proposed form of bond is enclosed with 
your letter, and my opinion is requested as to the legality 
of their issue. 

The issue of bonds by the Philippine government in the 
amount of $2,750,000, secured by bonds of the city of Manila 
in an equal amount has been authorized by the Philippine 
Legislature by Act No. 3051, approved March 12, 1922. 
Section 1 of that Act provides in part as follows: 

“Section 1. The Secretary of War is hereby authorized 
to issue in the name and behalf of the Government of the 
Philippine Islands bonds, secured by an equivalent amount 
of bonds issued by Provinces, municipalities, and cities of 
the Philippine Islands held and owned by the said Govern- 
ment of the Philippine Islands, in amounts which in each 
case shall be determined by the Council of State but in 
no case shal] the total of said bonds exceed ten million 
dollars. The bonds so authorized to be issued shall bear 
such date and be in such form as the Secretary of War 
may determine and shall run for such time, not exceeding 
thirty years from the date of issue, and shall bear such 
rate of interest as he may determine. * * *” 

That the Act No. 8051, authorizing the issue by the 
Philippine government of the bonds in question, was 
within the power of the Philippine Legislature to enact is 
beyond question. (Act August 29, 1916, ch. 416, secs. 7, 
8, and 12, 39 Stat. 545, 547, 548.) 

Section 11 of the Act of August 29, 1916, supra, as 
amended by the Act of July 21, 1921, ch. 51, 42 Stat. 145, 
provides in part: 

“¢@ * * where necessary to anticipate taxes and reve- 
nue, bonds and other obligations may be issued by the 
Philippine government or any provincial or municipal gov- 
ernment therein, as may be provided by law and to protect 
the public credit: Provided, however, That the entire in- 
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debtedness of the Philippine government created by the 
authority conferred herein shall not exceed at any one time 
the sum of $30,000,000, exclusive of those obligations known 
as friar land bonds, nor that of any Province or munici- 
pality, a sum in excess of 7 per centum of the aggregate 
tax valuation of its property at any one time. In com. 
puting the indebtedness of the Philippine government. 
bonds not to exceed $10,000,000 in amount, issued by that 
government, secured by an equivalent amount of bonds 
issued by the Provinces or municipalities thereof, shall not 
be computed.” 

Your letter states that no bonds “ secured by an equiva- 
lent amount of bonds issued by the Provinces or municipalhi- 
ties thereof ” have heretofore been issued by the Philippine 
government. As the amount of the proposed issue is less 
than the amount authorized by section 11 of the Act of 
August 29, 1916, as amended, supra, the bonds may be 
issued as proposed. 

The form of bond submitted with your letter appears 
to be in all respects in compliance with the law authorizing 
the issue, and the amount of the issue being within the au- 
thority granted, it is my opinion that, when issued in the 
form proposed, they will have been legally issued and will 
constitute valid obligations of the government of the Phil- 
ippine Islands. 

Respectfully, 
HARRY M. DAUGHERTY. 


To the SECRETARY OF War. 


VALIDITY OF PATENTS—AIRCRAFT. 


Patent No. 1,353,666, issued to Frederick Handley Page for “ Wing 
and similar member of aircraft,” is prima facie invalid be- 
cause it does not set out and disclose with the necessary suffi- 
ciency and particularity required by law a description of the 
construction and operation of the device to which his invention 
relates to enable others skilled in the art to successfully con- 
struct and practice the invention. 
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DEPARTMENT OF JUSTICE, 
July 138, 1922. 

Sir: In your letter of December 20, 1921, you trans- 
mitted a contract between the United States of America, 
represented by the Secretary of the Navy, and Handley 
Page (Ltd.), calling special attention to paragraph 5 
thereof, which provides that if a prima facie case be 
made out to the satisfaction of the Secretary of the Navy 
within one year that United States Letters Patent No. 
1,353,666 are invalid, the Handley Page Co. shall return 
one-half of the payments made to it to be held in escrow 
by the Government pending a final judgment or decree 
as to the validity of said letters patent, together with 
additional provisions limiting the further ‘payments by 
the Government under the contract, and requesting my 
opinion as to the validity of said patent. 

In considering the question submitted, I have had the 
assistance of your letter of June 26, 1922, reading as 
follows: 

“THe SECRETARY OF THE Navy, 
“Washington, June 26, 1922. 

“ Srr: On December 20, 1921, I addressed a communi- 
cation to you relating to a contract entered into between 
the United States of America, represented by myself, and 
Handley Page, Ltd., a corporation organized under the 
laws of Great Britain, in which the Government acquired 
a license under United States Letters Patent No. 1,353,666, 
issued to Frederick Handley Page on September 21, 1920, 
for ‘Wing and similar members of aircraft’ and re- 
quested that you express your opinion as to the prima 
facie validity of said letters patent in order that I might 
exercise the discretion vested under the terms of that 
contract within one year of its date by determining 
whether I am satisfied that a prima facie case of invalidity 
has been established. 

“T feel that the experience and observations of the Navy 
Department in the efforts it has made to produce a flying 
machine of the type embodied in the patent should be re- 
ported to you for consideration in reaching the conclusions 
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that I have asked for. In accordance with the provisions 
of said contract, Messrs, Handley Page have supplied the 
Navy Department with a considerable quantity of engi- 
neering data relating to various kinds of slotted wings, 
slotted mechanism and miscellaneous aerodynamical re- 
ports of more or less interest. This Department has em- 
ployed engineers known to possess the greatest skill in the 
aeronautical art and has repeatedly undertaken designs 
and calculations, which, in every case nave proven, upon 
close examination, to be without sufficient value to justify 
proceeding with actual construction. The specific diff- 
culties are due to lack of specific information and to the 
evident need of further invention before the slotted wing 
can be applied to make a practical airplane, which will be 
a substantial improvement over well known and current 
types. For example, it appears that the claim as to lft 
coefficient made in the patent, and as represented by Mr. 
Handley Page's calculations to carry 18 pounds per square 
foot at 50 miles per hour, is not justified by any evidence 
produced by the extensive wind tunnel tests made. Fur- 
thermore, the claim that this lift can be obtained at a rea- 
sonable angle of incidence is no‘ justified by any evidence 
in the hands of this Department. 

“It will be appreciated that the theoretical principles 
upon which the issue of the patent in question 1s predicated 
can not contribute useful service unless they may be em- 
bodied in an aircraft which responds to the necessary re- 
quirements of ascent from the ground, flight and evolu- 
tions in the air, together with safe and successful landings 
under the average and normal conditions of service. In 
applying the tests of such performance, costly and exten- 
sive experiments and calculations have demonstrated that 
the requirements above mentioned can not be accomplished 
from the limited disclosures contained in the patent, nor 
even in the light of the additional data and information 
supplied by Handley Page and his associates sul sequent 
to the date of the contract. 

“Tt has been found that in order to accomplish or main- 
tain a lift efficiency superior to well known and current 
types, such a high angle of incidence must be emploved as 
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to require the use of landing gear of such elongated and 
stilted character as to render safe landings practically im- 
possible except upon specially prepared fields and under 
the most favorable and most unusual weather conditions. 
So equipped the air performance of an airplane fitted with 
the Handley Page wing constitutes no improvement over 
current types. Iurthermore, the use of the Handley Page 
patent requires that elaborate and complicated mechanism 
be developed or invented together with some new type of 
wing construction to make the airplane safe to operate. 
These new developments have yet to be made. 

“The qualified engineers of this Department are con- 
vinced that the structure disclosed in the patent is not such 
as will accomplish the purpose stated therein, or any use- 
ful purpose without further invention and the making of 
additions not within the present knowledge of those skilled 
in the art. 


“ Respectfully, me — 
) . ROoOsEvELT. 
“The honorable, the Arrorney GENERAL OF THE UNITED 
STATEs.” 


A study of the patent in question shows that the primary 
object of the invention is to produce a wing having a 
greater lift efficiency at slower speeds than is otherwise 
possible even when the wing is inclined at a greater angle 
than heretofore to the air through which it is driven. The 
patent sets forth the theory of aerodynamics upon which 
its accomplishments are predicated as follows: 

“* * * it has been found by experience that a thick 
or highly cambered wing has a larger lift per unit surface 
than a less cambered or thinner wing, but the highly cam- 
bered wing has a disadvantage in that the resistance to 
passage through the air at small angles and at small values 
of the lift is large. 

“ Moreover, it is ulready known that when a wing is 
inclined at an angle to the air through which it passes 
or which acts against it, that the lift cocfficient of such 
a wing increases with the increase of its angle up to 
a certain critical angle which varies between 12°, After 
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this critical angle is passed the value of the lift co- 
eficient of the wing decreases owing to an effect called 
a ‘burbling’ taking place over the forward portion of 
the upper surface of the wing; and owing to such action 
the air flowing over the forward portion of the upper sur- 
face of the wing no longer exerts its full suction effort, 
and this is due to a discontinuity of flow between the live 
air stream and the wing producing a region of eddying 
air, which above has been termed a ‘ burbling’ and which 
makes it impossible for the full effect of the air suction 
to be obtained. 

“Now the primary object of the present invention is 
to provide means or a construction whereby this burbling 
effect on the back or upper surface of the forward por- 
tion of a wing can be overcome. so that the same lift can 
be obtained at slower speeds than is now possible even 
when the wing is inclined at a greater angle than hereto- 
fore to the air through which it is driven.” 

It then describes generally the means by which the de- 
sired result is accomplished in the following language: 

“For this purpose and according to this invention, the 
wings and similar members are constructed with a com- 
paratively narrow through slot or, what is equivalent, a 
series of slots in line, near the nose or front portion, said 
slot or series of slots extending substantially throughout 
the wing in a direction transverse to the direction of flight, 
in order that it or their influence may be exerted at all 
points of the wing. When the wing has such a slot, or 
series of slots formed integral in its construction, a por- 
tion of the said wing obviously forms the front wall of 
the slot or series of slots, or equivalently such front por- 
tion of the said wing may be constituted by a small auxil- 
lary wing, either constructed integral with the structure 
of the remaining rearward main portion, which latter 
will be termed the main wing or constructed separately 
and connected thereto.” | 

The specification thereafter proceeds in greater detail 
to describe the invention which Frederick Handley Page 
had made, which it is not considered necessary to set out 
for the purpose of this discussion. 
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Regardless of what may have been the thought in the 
mind of the patentee, the contents of your letter of June 
26, 1922, above quoted, clearly indicates and conclusively 
convinces me that the showing made in the patent is in- 
sufficient to maintain its validity under the requirements 
of patent law. Revised Statutes, section 4888, provides 
that— 

“ Before any inventor or discoverer shall receive a pat- 
ent for his invention or discovery, he shall make applica- 
tion therefor, in writing, to the Commissioner of Patents, 
and shall file in the Patent Office a written description of 
the same, and of the manner and process of making, con- 
structing, compounding, and using it, in such full, clear, 
concise, and exact terms as to enable any person skilled in 
the art or science to which it appertains, or with which it 
is most nearly connected, to make, construct, compound, 
and use the same.” 

The provisions of the statute quoted have been inter- 
preted many times by the Federal courts, which have ex- 
pressed the theory that the purpose of the patent laws re- 
quire a full disclosure of the invention before the patent 
is granted, in order that the public may, at the expiration 
of the patent, have full use of the invention. (ohm et al. 
v. Martin Dennis Co., 263 F. 388—C. C. A. 8rd Cir.) 
This principle is fully sustained by the Supreme Court of 
the United States. (Beidler v. U. S., 253 U.S. 447.) 

I note from your last letter that the qualified engineers 
of the Navy Department have conducted an exhaustive 
and extensive test in their efforts to discover how to con- 
struct an airplane of the type disclosed in the patent 
under consideration and that they have been unable to 
produce a design that would successfully function, and 
that such experiments or investigations show the necessity 
for the production and development of elaborate mecha- 
nisms or inventions in order to make the invention of 
Handley Page safe to operate, which new developments 
have not yet been made. As applied to -his statement 
of fact the law appears to have been clearly set forth in 
a chain of decisions to the effect that, although a patentee 
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may have a valuable idea, if he does not embody it in 
practical form, and something more is necessary to make 
it practicable, his machine is not patentable. 

“The term ‘useful,’ as contained in the patent law, 
when applied te a machine, means that the machine will 
accomplish the purpose practically when applied in in- 
dustry. It is to be given a practical and not a specula- 
tive meaning. It means that the machine will work and 
accomplish the purposes set forth in the specifications. 
Even if the machine can be made to accomplish the pur- 
pose specified, it is not useful, within the meaning of 
patent law, if from its inherent nature it will accomplish 
the purpose only to such a restricted extent as to make 
its use in industry prohibitive. This has been the in- 
terpretation put upon the term in the patent law from 
the earliest decisions to the present time. Bliss v. Brook- 
lyn, Fed. Cas. No. 1,546; Chandler v. Ladd, Fed. Cas. No. 
2593; Troy Laundry Mach. Co., Limited v. Columbia 
Manufacturing Co. (D. C.), 217 Fed. 787.” Besser v. Mer- 
rilat Culvert Core Co, 243 F. 611. 

I feel justified and compelled, therefore, in complying 
with your request, and in view of your letter of June 26, 
1922, above quoted, and of the authorities discussed. to 
advise you that the facts and the law, in my opinion, 
justify the conclusion that the patent to Handley Page 
No. 1,353.666 is prima facie invalid because it does not 
set out and disclose with the necessary sufficiency and 
particularity required by law a description of the con- 
struction and operation of the device to which his in- 
vention relates to enable others skilled in the art to suc- 
cessfully construct and practice the invention. 

Respectfully, 
HARRY M. DAUGHERTY, 

To the SECRETARY OF THE NAVY. 


wee oe 
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The Philippine Government, under authority contained in an Act 
vf the Philippine Legislature approved March 10, 1922, may 
issue bonds in an amount approximating $23,000,000, said 
amount being within the limit of indebtedmess fixed by Con- 
gress, and the bonds, when issued in the form proposed, will 
have been legally issued and will constitute valid obligations 
of the Government of the.Philippine Islands. 

DEPARTMENT OF JUSTICE, 
| July 13, 1922. 

Sir: By your letter of July 10, 1922, you requested an 
expression of my opinion on the legality of the proposed 
issue of bonds by the Government of the Philippine Islands 
in an amount not to exceed $23,500,000, said bonds to be 
dated July 15, 1922, payable July 15, 1952, and to bear 
interest at the rate of 44 per cent per annum. 

It is stated that the proposed bonds are to be issued in 
pursuance of authority contained in section 11 of the Act 
of Congress approved August 29, 1916, chapter 416 (39 
Stat. 548), as amended by the Act of July 21, 1921, chapter 
51 (42 Stat. 145), and further amended by the Act of May 
31, 1922, Public No. 228, Sixty-seventh Congress, and the 
Act of the Philippine Legislature, approved March 10, 
1922, an extract copy of which was inclosed with your 
letter. 

Section 3 of the Act of the Philippine Legislature re- 
ferred to provides: 

“Sec, 3. IssuaANCE OF BONDS OF THE PHILIPPINE GOVERN- 
MENT.—The Secretary of War is hereby authorized to 
issue, in the name and behalf of the Government of the 
Philippine Islands, additional bonds in the amount of 
twenty-three million five hundred thousand dollars, the 
issue whereof may be permitted under appropriate legis- 
lation on the part of the Congress of the United States to 
be hereafter enacted. The bonds so authorized to be issued 
shall bear such date and be in such form as the Secretary 
of War may determine and shall run for such time, not 
exceeding thirty years from date of issue, and shall bear 
such rate of interest as he may determine. The bonds may 
be coupon or registered bonds, convertible, in the discre- 
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tion of the Secretary of War, into either form, and in the 
case of the issue or transfer of any registered bonds, the 
same shall be registered in the Treasury of the United 
States. Both principal and interest shall be payable in 
gold coin of the United States at the Treasury of the 
United States.” 

Said Act further provides that the bonds shall be ex- 
empt from taxation; that the Secretary of War is author- 
ized to sell said bonds upon such terms as, in his judg- 
ment, are most favorable to the Government of the Philip- 
pine Islands, and for the establishment of a sinking fund 
for the payment of said bonds when due. 

Section 5 of said Act reads in part as follows: 

“Sec. 5. This Act shall take effect only upon the express 
or implicit approval of the President of the United States 
in the event that the Congress of the United States by 
appropriate legislation increases the authorized debt limit 
of the Philippine Islands so as to permit the issue of bonds 
provided in section 3 of this Act. * * * 

Section 11 of the Act of August 29, 1916, supra, as 
amended, provides: 

“* * * where necessary to anticipate taxes and rev- 
enues, bonds and other obligations may be issued bv the 
Philippine government or any provincial or municipal 
government therein, as may be provided by law and to pro- 
tect the public credit: Provided, however, That the entire 
indebtedness of the Philippine Government created by the 
authority conferred herein, exclusive of those obligations 
known as friar land bonds. shall not exceed at any one time 
10 per centum of the aggregate tax valuation of its prop- 
erty, nor that of the City of Manila 10 per centum of the 
ageregate tax valuation of its property, nor that of any 
Province or municipality, a sum in excess of 7 per centum 
of the aggregate tax valuation of its property at any one 
time. In computing the indebtedness of the Philippine 
Government, bonds not to exceed $10.000,000 in amount, 
issued by that Government, secured by an equivalent 
amount of bonds issved by the Provinces or municipalities 
thereof, shall not be counted.” 
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The Philippine Legislature has authority to authorize 
the issue and sale of bonds for public improvements and 
to protect the public credit, when the amount so author- 
ized does not exceed the maximum amount authorized by 
Congress. (Act of August 29, 1916, supra, secs. 7, 8, 
and 12.) 

While the Act of the Philippine Legislature approved 
March 10, 1922 authorizing the issue and sale of bonds 
was enacted prior to the Act of May 31, 1922, increasing 
the maximum limitation of the bonded indebtedness of the 
Philippine Government, said Act shows on its face that it 
was enacted in anticipation of congressional authority 
to increase the bonded indebtedness of the Philippine 
government, and that it should become operative only 
when congressional authority had been granted. In my 
opinion of August 11, 1921, it was held that the Philip- 
pine Legislature had the power to provide for the issu- 
ance of bonds contingent upon the future action of Con- 
gress in authorizing the issue. (33 Op. 6, 9). 

It is stated in your letter of the 10th instant, that on 
December 31, 1921, the assessed valuation of taxable real 
property in the Philippine Islands was $745,686,781. 
Section 11 of the Act of August 29, 1916, as amended, 
supra, permits the Philippine Government to incur a 
bonded indebtedness not exceeding 10 per cent of the tax- 
able real property. The maximum limitation of the in- 
debtedness of the Philippine Government, therefore, is 
$74,568,678. 

The present bonded indebtedness, exclusive of the friar 
land bonds, is $30,000,000. An additional indebtedness 
of $21,500,000 was authorized by Act of the Philippine 
Legislature, No. 3013, approved March 8, 1922. It is 
stated in your letter that but $20,000,000 of this authority 
will be used. However, the authority to incur bonded 
indebtedness, granted by Acts of the Philippine Legisla- 
ture approved March 8, 1922, and March 10, 1922, with 
the bonded indebtedness already incurred by the Govern- 
ment of the Philippine Islands, exceeds the total amount 
authorized by the Act of Congress, approved August 29, 
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1916, as amended, as shown by the assessed valuation of 
the taxable real property on December 31, 1921, by 
approximately $431,322. As to such excess the Act of 
the Philippine Legislature, approved March 10, 1922, is 
void. 

The full amount of bonds authorized by the Act of the 
Philippine Legislature, approved March 8, 1922, may be 
issued, and an amount approximating $23,000,000 may 
be issued under authority granted by the Philippine Legis- 
lature by the Act approved March 10, 1922, thus bring- 
ing the total bonded indebtedness authorized by the 
Philippine Legislature within the maximum limitation 
prescribed by Congress. 

The form of bonds submitted with your letter appears 
to be in substantial compliance with the laws author- 
izing the issuance thereof, and it is my opinion that when 
issued in the form proposed and in an amount not ex- 
ceeding the authority contained in the Act of Congress 
approved August 29, 1916, as amended, supra (approxi- 
mately $23,000,000), said bonds will have been legally 
issued and will constitute valid obligations of the Govern- 
ment of the Philippine Islands. 

Respectfully, 
HARRY M. DAUGHERTY. 

To the Secretary oF War, 


INCOME TAX—LIQUIDATED DAMAGES PAID BY DOMESTIC 
CORPORATION TO FOREIGN CORPORATION. 


The amount received by a foreign corporation from a domestic cor- 
poration as liquidated damages for breach of a contract to 
transport coal from Hampton Roads, Va. to foreign countries 
is income derived from sources within the United States, and 
hence is subject to the income tax imposed by section 233 (b) 
of the Revenue Act of 1918. 


DEPARTMENT OF JUSTICE, 
July 13, 1922. 
Sm: I have the honor to acknowledge receipt of your 
letter of May 31, 1922, in which vou request my opinion as 
to whether or not the sum of $652,131.86, paid by Smoke- 


229 Income Tax—-Foreign Corporation. 


less Fuel Co., a domestic corporation, to Atlantic Fuel & 
Steamship Co., a corporation organized and existing under 
the laws of the Republic of Cuba, as liquidated damages 
for breach of a contract to transport coal from Hampton 
Roads, Va., to foreign countries, particularly South Amer- 
ica, is subject to income tax as being income derived from 
sources within the United States. 

The foreign corporation contends that since the con- 
tract, although negotiated in this country, had to be sent 
to Cuba to be finally approved by the vice president of the 
corporation, the contract was made in Cuba, that the con- 
tract was the source of the income, and that, therefore, the 
income being derived from sources without the United 
States, was not taxable. 

Section 233 (b) of the Revenue Act of 1918, under 
which this question arises, provides as follows: 

“In the case of a foreign corporation gross income 1in- 
cludes only the gross income from sources within the 
United States, including the interest on bonds, notes, or 
other interest-bearing obligations of residents, corporate 
or otherwise, dividends from resident corporations, and 
including all amounts received (although paid under a 
contract for the sale of goods or otherwise) representing 
profits on the manufacture and disposition of goods 
within the United States ” (40 Stat. 1077). 

The sum received by the foreign steamship company 
was in payment of damages equivalent to what its profits 
would have amounted to had there been no breach of the 
contract by the domestic fuel company. 

If the contract had been carried out and the foreign 
steamship company had earned a profit of $652,131.86 
therefrom, this amount would have been subject to taxa- 
tion as income derived from sources within the United 
States, under the opinion of my predecessor in office in the 
case of Manchester Liners (Ltd.) (32 Cp. 336), where it 
was ruled that a foreign steamship company derived in- 
come from sources within the United States to the extent 
that it derived income from freight and passenger traffic 
originating within the United States. 
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The source of the income in the instant case, then, is the 
same as it would have been if the agreement between the 
two corporations for the transportation of coal had been 
carried out with a resulting profit to the steamship com- 
pany, namely, within the United States, since profit under 
the executed contract would have been profit derived from 
freight traffic originating within the United States. 

Iam of the opinion, therefore, that the amount received 
as damages by the foreign corporation is subject to the in- 
come tax imposed by the Revenue Act of 1918. 

Respectfully, 
HARRY M. DAUGHERTY. 

To the Secrerary OF THE TREASURY, 


OFFICIAL BONDS—RESPONSIBILITY OF SURETY UNDER 
THE BOND OF PRINCIPAL FOR ACTS OF DEPUTY. 


Capt. Samuel Bryan (S. C.), United States Navy, is bonded by the 
American Surety Co. of New York in the amount of $25,000 
and Capt. James E. Reich, assistant paymuaster, United States 
Marine Corps, who has been appointed to act as deputy for 
Capt. Bryan, is bonded by the same company for £10,000. Held, 

(1) That the surety on the bond of Capt. Bryan could not be held 
liable in the case of defalcation of the deputy, Capt. Reich, 
in the absence of any negligence on the part of the principal, 
Capt. Bryan; 

(2) That there is, therefore, no objection to the execution of the 
agreement between the Navy Department and the surety com- 
pany limiting the latter’s liability to the amount of the deputy’s 
bond, since such agreement is not in conflict with any liability 
imposed by law. 


DEPARTMENT OF JUSTICE, 
July 13, 1922, 

Siz: I beg to acknowledge the receipt of your letter of 
June 13, 1922, file reference 26284-545:4, requesting my 
opinion under the following facts: 

Capt. Samuel Bryan (S. C.) United States Navy, is 
bonded by surety company in the amount of $25,000. 
Capt. James E. Reich. assistant pavmaster, United States 
Marine Corps. is bonded by the same company for $10,000. 
Capt. Reich has been appointed to act as deputy for 
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Capt. Bryan. The opinion of the Judge Advocate Gen- 
eral of the Navy, which accompanies your letter, states 
that “it has been the practice, for many years, when it 
becomes necessary to appoint deputies for the purpose of 
signing checks and performing other official duties in 
the place of the principals to execute powers of attorney 
authorizing certain officers to perform duties of deputies. 
These powers of attorney are approved by the Depart- 
ment, and the surety companies on the bonds of the prin- 
cipals are required to execute what is designated as 
‘stipulation and consent agreements,’ providing that they 
shall be responsible under the bonds of the principals for 
the acts of the deputies.” 

In the instant case, the American Surety Co. of New 
York has refused to execute a stipulation and consent 
agreement unless a clause is inserted limiting its liability 
under the bond of Capt. Bryan to the amount of $10,000 
_ for any acts of the deputy, Capt. Reich. 

The two questions which arise in consideration of this 
matter and which you submit for my opinion are (1) 
wi.ether or not the surety company can be held responsible 
on the bond of Capt. Samuel Bryan (S. C.) United States 
Navy, for the acts of his deputy, Capt. James E. Reich, 
assistant paymaster, United States Marine Corps, in the 
absence of a “stipulation and consent agreement” by the 
surety company, and (2) whether or not, if the surety can 
not be held responsible for the acts of the deputy without 
an express agreement to be bound, the Navy Department 
can properly enter into an agreement with the surety 
limiting the surety’s liability to the amount of the deputy’s 
bond. 

It is well settled that obligations of a surety are to be 
strictly construed. The surety is not to be held beyond the 
precise stipulations of his contract. To hold a surety for 
acts of a deputy in the absence of any negligence or fault 
on the part of the principal would not only involve a vari- 
ance of the original contract but would materially increase 
the risk of the undertaking. 

In McMicken v. Webb (6 How. 292, 298), it is stated— 

“* * * as against a surety, neither a court of law 
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nor a court of equity,will lend its aid to affect him beyond 
the plain and necessary import of his undertaking. Equity 
will not, as against him, assist in completing an imperfect 
or defective instrument, much less will it add a new term 
or Condition to what he has stipulated.” 

This principle is reiterated in Smith v. The United 
States (2 Wall. 219), and is without doubt a generally ac- 
cepted principle. 

It is stated that the bond of Capt. Bryan provides 
that he “shall faithfully discharge all his duties” as an 
officer of the Navy. If this is the extent of the obligation 
of the surety company, the latter’s liability under this bond 
Can not be extended to cover acts of the deputy, Capt. 
Reich, in the absence of any fault in the principal, Capt. 

Fyan. While in some cases surety companies have been 
held on the bond of a principal for acts of a deputy, such 
liability Is predicated upon the terms of the bond. In the 
instant case, no such liability would lie. 

agree with the conclusion of the Judge Advocate Gen- 
eral of the Navy upon these questions: 

(1) The surety on the bond of Capt. Bryan could not 
be held liable in the case of defalcation of the deputy, 
Capt. Reich, in the absence of any negligence on the part 
of the principal, Capt. Bryan; 
th (2) There is, therefore, no objection to the execution of 

© agreement between the Navy Department and the 
‘uUrety company limiting the latter’s hiability to the amount 
7. the deputy’s bond, since such agreement is not in con- 
Ct with any liability imposed by law. 

Respectfully, 
X HARRY M. DAUGHERTY. 

"Lo the Secretary or THE Navy. 


MERGER OF CERTAIN STEEL COMPANIES. 


I 

"F Tes ponse to Senate Resolution No. 286 (67th Cong., 2d sess.), the 
Attorney General advises the Senate as to the legality of the 
Proposed merger of certain steel companies, 
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A merger of the Bethlehem Steel Corporatien and the Lackawanna 
Stee) Co. will not violate the Sherman Antitrust Act of July 2, 
1890, the Clayton Act of October 15, 1914, or the Webb Act of 
April 10, 1918; nor will these Acts, supra, be violated by a 
merger of the Midvale Steel & Ordnance Co., the Republic Tron 
& Steel Co., and the Inland Steel Co. 

The Attorney General declines to express an opinion as to whether 
these mergers will violate the Federal Trade Commission Act 
of September 26, 1914, since the Federal Trade Commission is 
alone vested with the power of enforcing the Federal Trade 
Commission Act. 

DipaRTMENT OF JUSTICE, 
July 1, 1922. 

Sir: This communication is in response to a resolution ? 
passed by the Senate on May 12, 1922, a copy of which was 
duly transmitted to me. Without stopping to quote it in 
full, the resolution starts out with recitals that the public 
press has announced a proposed merger of seven steel com- 
panies, to be followed later by the inclusion therein of the 
Bethlehem Steel Corporation; that if such a merger takes 
place the corporation thereby formed will control the steel 
production of the country outside of that part in the hands 
of the United States Steel Corporation, thereby placing mo- 
nopolistic control of the country’s entire steel production in 
the hands of two gigantic corporations. These recitals are 
then followed by requests to the Attorney General and the 
Federal Trade Commission to inform the Senate what 
steps they have taken to ascertain the purpose and effects 
of such a merger, the results of any investigation they may 
have made, what action they have instituted to protect the 
public interests, and that the Attorney General inforin 
the Senate whether he thinks it advisable to proceed under 
the Sherman Act and the Clayton Act ‘to prevent the 
impending combination. 

At the outset I think it proper to call attention to the fact 
that my predecessors have consistently adhered to the doc- 
trine that the duties of the Attorney General are prescribed 
by statute; that he 1s a member of the executive branch 
ana as such is under the guidance and supervision of the 


18. Res. 286, Cong. Rec., 67th Cong., 2d sess., v. 62, No. 122, p. 7078. 
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President ; that for the legislative branch to direct his con- 
duct is a measurable interference with the executive branch; 
and that he is under no duty to obey the mandates of one 
branch of the Government when not sanctioned by posi- 
tive law. The opinions embodying these declarations are 
copied in the margin.? A compliance with this resolution 
in all of its details demands a departure on my part from 
what has heretofore been regarded as settled law. I do not 
intend, however, to allow these rulings to stand in the way 
of making a full and comprehensive report; but it must not 
be inferred that by so doing I manifest any intention to 
challenge the correctness of these rulings or to assail in 
the slightest degree the reasoning on which they are 
founded. 

Two separate and independent mergers, unrelated to each 
other in any way, are in process of formation. Once is be- 
tween the Bethlehem Steel Corporation, owning plants in 
Pennsylvania and Maryland, and the Lackawanna Steel 
Co., wl. se plant is at Buffalo. The other is between the 
Midvale Steel & Ordnance Co., owning plants in Pennsyl- 
vania and in Delaware; the Republic Iron & Steel Co., 
owning plants in Ohio, furnaces in Pennsylvania and in 
Alabama, and certain plants at East Chicago and Muncie, 
Ind., and at Moline, Ill.; and the Inland Steel Co., pwnuns 
slants close to Chicago. 

It will be conducive to a clearer daderstandine oa the 
situation if I take these mergers up separately. In order 
to furnish the information which I called for it was neces- 
sary for these companies to set at work for many days a 
large clerical force to go through hundreds of thousands 
of invoices covering each individual sale for the vears 1919, 
1920, and 1921, and to tabulate the results. The figures for 
all these years are before me, but to set them all forth 
would require an inordinately long report. I shall there- 
fore confine myself to the figures for 1920, which I think 
can be considered a fairly normal year. As everyone 


#1 Op. 335; 2 Op. 499: 5 Op. 561; 10 Op. 164: 12 Op. 5443 12 Op. 546: 
M Op. 177; 15 Op. 138; 15 Op. 4753; 17 Op. 324; 17 Op. 397; 18 Op. 87; 
18 Op. 107 ; 20 Op. 702; 21 Op. 509. 
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knows, there was a heavy slump in the steel business in 
1921, and the figures for that year can hardly be regarded 
as typical. 


BETHLEHEM AND LACKAWANNA MERGER. 


To get an accurate idea of the scope of the activities of 
the Bethlehem and the Lackawanna, it will be well to pre- 
sent at the outset a list of the articles made by one company 
which are not made by the other. As to such articles there 
obviously can be no competition between the two. This 
process of elimination will eventually lead us to the prod- 
ucts which are common to both. 

The activities of the Bethlehem may properly be divided 
into main divisions, one representing the production of 
steel products, the other the building of ships. Of the 
selling value of its products in 1920, 61.39 per cent was 
derived from the former, 38.61 per cent from the latter. 
Inasmuch as the Lackawanna does not engage in shipbuild- 
ing activities, it is apparent that no competition between 
the two in this line of business can possibly exist. 

Coming now to the division representing the production 
of steel products, the Bethlehem produces for sale a large 
number of articles which the Lackawanna does not. These 
include low-phosphorous pig iron; spiegeleisen; ferroman- 
ganese; “Mayari” pig iron; girder rails for street car 
service; guard rails; high tee rails; rail braces; frogs: 
switches; crossings; special track work; switch stands; 
turntables; Bethlehem structural shapes; ship structural 
shapes; eyebars; cement mili balls; hollow forgings; press 
and hammer forgings: fluid compressed ingots; hardened 
steel rolls; drop forgings: shafting; die blocks; iron. alloy, 
steel, and other highly finished bars; cold-drawn bars: 
spring steel; file steel; rough-turned bars: window-sash 
sections; curb bar: barrel-hoop sections; blue annealed 
sheets; black and galvanized sheets; tin and black plate; 
steel castings; manganese steel castings; cast iron and steel 
rolls; iron castings: tunnel segments; iron molds: brass 
castings; puddle iron: stay-bolt iron: chain iron; electric 
tool steel; crucible tool steel; toe calk steel; armor plate: 
guns; gun forgings; gun mounts; carriage caissons and 
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limbers: range finders; gun sights; air-flask forgings; shell 
forgings; completed ammunition; cartridge cases; fuses; 
turret mechanisms; armor-plate vaults; safe-deposit boxes ; 
large gas engines; large oil engines; heavy machinery; 
large pumps; machine tools; hydraulic presses; steel auto- 
mobile wheels; cutting and punching tools; special bolts 
and nuts of all kinds; rivets; washers; tie rods; liner 
wedges; car and bridge knuckle and cotter pins; clevices; 
pole-line material; turnbuckles; marine engines; Curtis 
turbines; Diesel engines; Scotch and Yarrow boilers; con- 
densers; marine.auxiliaries; Weir pumps; Dahl fuel-oil 
burners; valves and fittings; paraffine-wax machinery; 
mining machinery; steel and wood, sleeping, private, pas- 
senger, baggage, and mail cars. 

On the other hand, the Lackawanna produces for sale a 
number of articles which the Bethlehem does not. These 
include base plates; piling; plate piling; merchant steel 
bars, including rounds, squares, and flats; agricultural 
shapes; auto sections. 

The products produced by both companies for sale may, 
with substantial accuracy, be designated as follows: Coke 
by-products; pig iron; blooms, billets, slabs, and sheet 
bars; standard T and light rails; rail joints, splice bars, 
and tie plates; structural shapes; plates, universal and 
sheared; concrete bars; steel bridges, viaducts, buildings, 
and pier caissons; railroad spikes, track bolts, and nuts. 

Taking the figures for 1920 as a basis, it appears that of 
the income received by the Bethlehem from its steel-prod- 
ucts division 67.60 per cent was derived from products 
which the Lackawanna does not produce. In the case of 
the Lackawanna 31.98 per cent was derived from products 
which the Bethlehem does not produce. Or to state the 
Matter in a different way, the Bethlehem’s income received 
from products common to both companies (including both 
the domestic and foreign trade) was 32.40 per cent; the 
Lackawanna’s 68.02 per cent. 

In this connection it should be borne in mind that both 
companies engage in export as well as domestic trade. In- 
asmuch as the antitrust laws differentiate between the two 
it will be well to produce the figures showing the percent 
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ages of each. Of the total income, both domestic and ex- 
port, received by the Bethlehem from its steel-products 
division in 1920 on all articles common to both companies 
substantially 83 per cent was received from the domestic 
trade and 17 per cent from the export. In the case of the 
Lackawanna substantially 84 per cent was received from 
the domestic and 16 per cent from the export. 

The following table shows the products in the domestic 
trade common to both companies in 1920 and the percent- 
age of income represented by each such product to the 
total income on both common and noncommon products, 
the Bethlehem’s income from its shipbuilding activities 
being wholly disregarded in arriving at the percentages: 


Articles. Bethle- Lacka- 


Coke and by-products................. Oe eee ere ee 3. 48 2. 12 
PIP AON; ASIC cack bec e on ay baw Uae gown eke ee Senate 2. 12 2. 24 
Blooms, billets, and slabs. ............ 0... eee eee cece ence enone 2. 08 1, 08 
SHEGE DAIS aves ce desis cao pee ia tieay beeen axe owen oeeecsaseeenee 2.15 7.31 
Rails: 
StONGAlOsses deste cose ca teklsccnacsiutiacene re beeteceese eee 5. 02 30. 01 
DION GY ond ei tea ohne peihecaeate bas cau dine doneeeauine . 08 1.53 
Structural shapes, standard .. 2... 0.22. ccc cc cee ee eee eee eeee 8, 82 10. 21 
Plates, 7sh-inch SNC ANC. eves se tec es celeste conetetuaent 2. 23 7. 82 
Concrete bars, twisted..... 00.0... cece cee eee ence eee eeee . 07 Ol 
Rail accessories: 
Standard splice bars and continuous and 100 per cent joints.. 1. 96 2. 49 
BON7ANO JOIN See oe is i heen oa itt aaa maa are .19 . 06 
Tiesplates, standardec ow ss sees daa Sends vtunan ede aaseees 19 .12 
Railroad SDiIK OSs custo ceded toi eue te eet one Wwe se eeleeeaay Yi .95 
Track DOMSs. c<ssweoneserdvess cass ceaeeesisan Sib hR Ec SM eee le setae 6 aate 
Total common products... 0.0... eee ec cc cece ences 29. 48 66. 27 
Total all others. 2s hk Sean cas een ed ave ube cee iste eevee 70. 52 33. 73 


Coming now to the products common to both companies, 
I shall take up each separately and present figures from 
which a fair idea of the extent of competition between the 
two can be obtained. 

Coke and by-products—The products derived in the 
making of coke are tar, ammonia sulphate, naphtha, ben- 
zol, toluol, m6tor fuel, and gas. As might be inferred, the 
sale of coke and gas is not a normal incident of the steel 
business. The Lackawanna sold neither in 1920. All that 
was produced was needed for its own business. The tar 
is sold outright at the plants to purchasers in that locality. 
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Of the various products ammonia sulphate, motor fuel, 
and benzol are, in the order named, the most important 
from the standpoint of revenue. The companies themselves 
do not engage in the sale of these products. They are de- 
livered to an independent company which disposes of them 
on a commission basis wherever a market can be found. 
Inasmuch as all concerns engaged in the manufacture of 
gas produce similar products, to say nothing of like prod- 
ucts placed on the market by the United States Steel Cor- 
poration through an independent selling agency, it will 
be seen how really unimportant are these items with respect 
to the matter in hand. 

Pig tron, basic.—The pig iron produced by both of these 
companies 1S primarily intended for their own use. The 
production of pig iron is, of course, the initial step in the 
manufacture of steel producto As both companies need 
pig iron in their operations, it is obvious that the sale of 
this article is but a mere incident. Jt not infrequently . 
happens, however, that if a surplus 1s on hand at any par- 
ticular time the companies are willing to dispose of the 
same, but this is usually done as a matter of accommoda- 
tion to a steel manufacturer who happens to be in need of 
the particular product. In the vear in question the entire 
production of all kinds of pig iron was 36.925,987 tons. 
Of this amount the Bethlehem produced 4.69 per cent, the 
Lackawanna 2.87 per cent. The Bethlehem sold in the 
domestic trade 107,145 tons, the Lackawanna 33.997 tons. 
At the present time the latter company is selling none. 
The only States in the New England district (Connecti- 
cut, Maine, Massachusetts. New Hampshire, Rhode Island, 
and Vermont) where both companies happened to ship in 
1920 were Connecticut and Massachusetts. the Bethlehem 
shipping that vear to Connecticut 6.865 tons and to Mas- 
sachusetts 374. the Lackawanna 8.315 tons to Massachusetts 
and 2,337 to Connecticut. In the eastern district (New 
York. Delaware. District of Columbia. Maryland. New 
Jersey, Ohio. Pennsylvania. and West Virginia) the Beth- 
lehem sold in that vear 99.540 tons. the Lackawanna 22.327, 
Of the amount thus shipped by the Bethlehem about 57 
per cent went to Pennsylvania, and of the amount thus 
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shipped by the Lackawanna about 65 per cent went to New 


- York. The tonnage shipped by the Bethlehem to New 


York was slightly under 1,200, while the Lackawanna’s 
tonnage was slightly over 14,400. The Bethlehem shipped 
a large tonnage to Delaware; the Lackawanna shipped 
none. The Bethlehem shipped close to 10,000 tons to New 
Jersey; the Lackawanna shipped slightly over 4,000 tons. 
The Lackawanna shipped a comparatively small tonnage 
to Ohio, the Bethlehem none at all. The Bethlehem shipped 
none at all to the western district (Colorado, Idaho, Illi- 
nois, Indiana, Jowa, Kansas, Michigan, Minnesota, Mis- 
souri, Montana, Nebraska, Nevada, North Dakota, South 
Dakota, Utah, Wisconsin, and Wyoming), the Lackawanna 
only 440 tons. The Bethlehem shipped none at all to the 
southern district (Alabama, Arizona, Arkansas, Florida, 
Georgia, Kentucky, Louisiana, Mississippi, New Mexico, 
North Carolina, Oklahoma, South Carolina, Tennessee, 


Texas, and Virginia), the Lackawanna but 69 tons. The 


Bethlehem shipped to the Pacific coast district (Alaska, 
California, Oregon, and Washington) only 366 tons, the 
Lackawanna 179. 

While statistics are available showing the entire produc- 
tion of pig iron in the whole of the United States, there’ 
are none showing the total sales in each particular state. 
But when we stop to consider that of the total pig iron 
produced in the United States in 1920 the Bethlehem and 
the Lackawanna together produced but 7.56 per cent, it 
becomes at once apparent that any question of competition 
with respect to pig iron is a matter of small concern. 

Blooms, billets, and slabs —These are semifinished rolled 
products, being forms through which the steel ingot passes 
before its conversion into other steel products. Blooms, 
billets, and slabs are similar products, differing from each 
other merely in point of size. As might be implied, they 
are consumed for the most part by the company which pro- 
duces them, although a small tonnage finds its way into 
the hands of some particular manufacturer of steel prod- 
ucts. The total production of steel ingots in the United 
States in 1920 was 40,881,392 tons. Assuming a loss in the 
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conversion of these ingots into blooms, billets, and slabs of 
15 per cent, which is ordinarily the case, the production of 
the latter was therefore close to 35,000,000 tons. The total 
tonnage sold by the Bethlehem in the United States in 
1920 was 51,631; by the Lackawanna, 9,408. In other 
words, their combined tonnage sold in the United States in 
that year was 61,039, the Bethlehem contributing 84.59 
per cent and the Lackawanna 15.41 per cent. 

Sheet bars.—Statistics are not available showing the 
entire production in the United States. Like the gtems 
last discussed, sheet bars are a semifinished rolled-steel 
product and constitute the material out of which sheets 
are made. Obviously, therefore, the purchaser of this 
product is usually some particular manufacturer of steel 
products. In 1920 the Bethlehem sold in the domestic 
trade 49,870 tons; the Lackawanna 70,473 tons. In other 
words, out of a combined tonnage that year of 120,343 the 
Bethlehem contributed 41.44 per cent; the Lackawanna 
58.56 per cent. There were only six States to which sheet 
bars were shipped by either company in that year—New 
York, Delaware, Maryland, Ohio, Pennsylvania, and West 
Virginia. Of the 70,473 tons sold by the Lackawanna that 
year 66.248 tons, or 94 per cent of its entire tonnage, were 
sold in New York, while the Bethlehem shipped none at 
all to that State. Of the 49.870 tons sold by the Bethlehem 
that year 26,803 tons were sold in Maryland and 17,168 in 
Pennsylvania, representing 88.17 per cent of its entire 
tonnage. On the other hand, the Lackawanna sold none 
at all in Maryland and only 1,850 tons in Pennsylvania. 
Of the entire business transacted by these companies 
blooms, billets, and slabs constitute a very small part. 

Sheet plates, 784 inches —No mention will be made of 
plates exceeding the size just mentioned. inasmuch as one 
of these companies does not produce them. In 1920 the 
sales made by these companies were distributed as follows: 
In the New England district. the Bethlehem 1.564 tons, 
the Lackawanna 2.720; in the eastern district. the Bethle- 
hem 37.626 tons, the Lackawanna 43.375: in the western dis- 
tnct, the Bethlehem 2,408 tons, the Lackawanna 9.612; 
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in the southern district, the Bethlehem 2,500, the Lacka- 
wanna 368; in the Pacific coast district, the Bethlehem 
1,946, the Lackawanna 5.694. In short, out of a combined 
tonnage of 107,813, the Bethlehem contributed 42.71 per 
cent, the Lackawanna 57.29 per cent. It will be observed 
that 81.72 per cent of the total tonnage sold by the Beth- 
lehem in 1920 found its way into the eastern district as 
against 70.20 per cent on the part of the Lackawanna. Of 
the portion produced by both companies which found its 
way into the area described as Greater New York, the 
Betlfehem shipped 72 per cent, the Lackawanna 28 per 
cent. Of the tonnage produced by both which found its 
way into the rest of New York State, the Bethlehem shipped 
8.62 per cent, the Lackawanna 91.38 per cent. 

Concrete bars, twisted.—In the entire United States the 
Bethlehem sold but 1,192 tons, the Lackawanna only 129 
tons. 

Structural shapes.—In point of tonnage and revenue this 
constitutes a very important item. There are two kinds 
known to the trade—the standard and the Bethlehem. The 
latter derives its name from the fact that it is made alone 
by the Bethlehem company under letters patent. The man- 
ufacture of standard shapes is open to anyone. The total 
tonnage of structural shapes produced in the United States 
in 1920, both standard and Bethlehem, ageregated 3,306,748 
tons. The Bethlehem shipped for the domestic trade 
204,837 tons of standard, the Lackawanna 88,877. In ad- 
dition, the Bethlehem shipped for the domestic trade 
185,347 tons of the Bethlehem shapes. In other words, 
the percentage of the portion shipped by both companies 
in the domestic trade was 14.49 per cent of the total pro- 
duction in the United States. Of the total tonnage of both 
shapes shipped by the Bethlehem, close to one-third was 
marketed in Pennsylvania alone. while slightly less than 
one-tenth was marketed in New York. The Lackawanna, 
on the other hand, shipped about one-ninth of its product 
to Pennsylvania and about one-fourth to New York. The 
Bethlehem shipped about one-thirteenth of its product to 
Ohio, the Lackawanna about one-tenth. The Bethlehem 
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shipped about one-sixth of its product to New Jersey. the 
Lackawanna scarcely any. In passing, it may be ubserved 
that the Bethlehem specializes in the production of struc- 
tural shapes. 

Rails, stundard.—The Lackawanna’s great specialty is 
the production of steel rails. Of tlie entire tunnage pro- 
duced in the United States in 1920 (2,604,116), it con- 
tributed 15.18 per cent; the Bethlehem 6.78 per cent. If 
these companies combine, they will, if the ratio just men- 
tioned continues, control substantially 22 per cent of the 
country’s entire production. About seven-eighths of this 
production is sold in the United States, the remaining one- 
eighth being sold in the foreign trade. Of the entire 
amount sold by these two companies in the New England 
district the Bethlehem contributed 16.37 per cent; the Lack- 
awanna $3.63 per cent. In the eastern district the Bethle- 
hem contributed 38.69 per cent; the Lackawanna 61.31 per 
cent. In the western district the Bethlehem contributed 
4.13 per cent; the Lackawanna 95.27 per cent. In the 
southern district the Bethlehem contributed 67.08 per cent: 
the Lackawanna 32.92 per cent. Neither company shipped 
any into the Pacific coast district. 

My investigation of this matter, conducted by repre- 
sentatives in the field, convinces me that in the New Eng- 
land district these two companies enjoy a very substantial 
amount? of the trade in rails. As already indicated, no 
figures are available showing what other manufacturers 
ship there. But representatives of practically every rail- 
road in this district were interviewed, all of whom cor- 
roborate the statement just made. This in a great measure, 
if not entirely, is attributable to the fact that the Lacka- 
Wanna’s plant at Buffalo and the Bethlehem’s plant in 
eastern Pennsylvania lie closest to that field. 

With respect to rails a marked uniformity of long dura- 
tion exists in quoting prices. All manufacturers of steel 
rails throughout the country, no matter where the plants 
may be located, quote substantially the same prices, and 
the prices thus quoted are uniformly f. 0. b. at the mills. 
Naturally therefore it is to the railroad’s advantage to 
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place its orders with those mills reached by its own rails, 
or if no mills are located on its line then with those mills 
off its line that afford the shortest haul. In the former case 
it incurs no transportation charge; in the latter such 
charges are reduced to a minimum. None of the railroad 
representatives in the New England district, where alone 
the Bethlehem and Lackawanna enjoy almost an exclusive 
field in the rail line, voiced any apprehension that a 
merger of these companies would result in an enhancement 
of prices or a monopolistic control. 

Rails, light tees —These constitute a comparatively un- 
important item. In 1920 the Bethlehem produced in the 
domestic trade 2,191 tons; the Lackawanna 14,416 tons. 
Only 14 tons were sold by both companies in the New 
England district. Of the 2,191 tons shipped by the Beth- 
lehem 1,550 were sold in Pennsylvania and 484 in West 
Virginia, leaving only 157 tons for distribution elsewhere. 
The Lackawanna, on the other hand, disposed in Pennsy]- 
vania, New York, and Ohio of nearly all it produced. 

Rail accessories —(a) Standard splice bars: In the New 
England district the Bethlehem sold 2,701 tons, the Lacka- 
wanna ¢/11 tons. In the eastern district the Bethlehem sold 
8,389 tons, the Lackawanna 10,975 tons. Of the latter ton- 
nage, the Lackawanna marketed over two-thirds in the 
State of New York. In the western district the Bethlehem 
marketed 1,554 tons, the Lackawanna 3,066 tons. In the 
southern district the Bethlehem marketed 2,405 tons, the 
Lackawanna 95 tons. In the Pacific coast district the 
Bethlehem marketed 29 tons, the Lackawanna less than a 
ton. 

(6) Bonzano joints: This is a patented product. The 
Bethlehem produced 3,825 tons. the Lackawanna 510 tons, 


~ both companies selling to a single purchaser. 


(c) Continuous and 100 per cent joints: This also is a 
patented product sold by both companies to a single pur- 
chaser, the Bethlehem selling 21,643 tons, the Lackawanna 
4,320. 

(d) Tie plates, standard: The Bethlehem sold direct to 
customers 3,633 tons, the Lackawanna 1,370 tons, all of 
which went to a single concern, 
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These rail accessories constituted but 2.34 per cent of the 
Bethlehem’s domestic business in its steel works division 
and but 2.67 per cent of the Lackawanna’s domestic busi- 
ness. 

Railroad spikes and track bolts—In the New England 
district the Bethlehem sold 833 tons, the Lackawanna 544 
tons. In the eastern district the Bethlehem sold 5,602 
tons, the Lackawanna 4,626 tons. In the western district 
the ratio between the two was about the same, although 
the volume of sales was considerably less. In the southern 
district, the Bethlehem sold 4,570 tons, the Lackawanna 
only 591. The sales in the Pacific coast district were so 
small as to deserve no mention. 

Brida ges, viaducts, caissons, and buildings.—No figures 
are available showing the entire amount of business done 
throughout the country in this line of activity, and it was 
not until the beginning of this year that the Lackawanna 
entered upon the construction of viaducts and bridges. It 
has had nothing to do with caisson construction for up- 
ward of three years, although just now it is engaged in 
arry ing out a contract for the tunneling of the Hudson 
River, With respect to viaducts and bridges the Lacka- 
Yanna is not equipped to carry on work of the larger kind, 

a Main work being confined to railroad bridges and the 

©- On the other hand, the Bethlehem’s equipment is 
Sia as to enable it to construct viaducts and bridges of 

a "ever size. It makes no active effort, however, to 
AUire the smaller business, such as the Lackawanna en- 
mee ©s in, for on the whole it finds it advantageous to keep 
2° as much as possible from work of the smaller kind. 
ee The principal concerns engaged in the fabrication of 
Nene material on a large scale are the following, 
not ©ugh there is a large number of smaller fabricators 
sub, 4M cluded in this list whose combined capacity is very 
St Stantial: American Bridge Co., a subsidiary of United 
ates Steel Corporation; Belmont Iron Works; Berlin 
Bo Struction Co.; Bethlehem Fabricators (Inc.); Boston 
Bas ge Works; Buffalo Structural Steel Co.; Eastern 
1d we & Structural Co.; Erie Steel Construction Co.; Fort 
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Pitt Bridge Co.; Hay Foundry & Iron Works; Hedden 
Tron Construction Co.; Jones & Laughlin Steel Co.; George 
A. Jast Co.; Kansas City Structural Co.; Kellogg Strue- 
tural Steel Co.; King Bridge Co.; Lehigh Structural Steel 
Co.; Levgar Structural Co.; McClintic Marshall Construc- 
tion Co.; Minneapolis Steel & Machinery Co.; Mount Ver- 
non Bridge Co.; National Bridge Works; New England 
Structural Co.; Paterson Bridge Co.; Penn Bridge Co.; 
Phoenix Iron Co.; Pittsburgh Desmoines Co.; Shoemaker 
Satterthwaite Co.; Virginia Bridge & Iron Co.; Witherow 
Steel Co. 


THE PERCENTAGE OF THE PRINCIPAL PRODUCTS PRODUCED BY OTHER 
MANUFACTURERS AND THE COMPETITION THAT WILL EXIST IF THIS 
MERGER GOES THROUGH. 


Pig tron.—The total production in the United States in 
1920 was 36,925,987 tons, of which the Bethlehem and the 
Lackawanna together contributed 7.56 per cent. The 
amount produced by others was 34,137,290 tons, or 92.44 
per cent. 

Structural shapes.—The entire production in the United 
States for 1920 was 3,306,748 tons. Of this tonnage Beth- 
lehem and Lackawanna together contributed 21.43 per 
cent. Or, to state the matter in a different way, 2,757,929 
tons, or 78.57 per cent of the whole, were produced by other 
concerns. The Iron and Steel Works Directory of the 
United States and Canada for 1920 gives, at page 470, a 
list of 52 different concerns engaged in the manufacture 
of structural shapes in the United States. 

Platvs.—Four million seven hundred and fifty-five thou- 
sand one hundred and thirty-three tons were produced in 
the United States in 1920; the Bethlehem and the Lacka- 
wanna together contributed 4.73 per cent. This means that 
4,529,986 tons, representing 95.27 per cent of the total, were 
produced by other concerns. See pages 472-473 of the di- 
rectory just mentioned for a list of 58 concerns in the 
United States manufacturing plates in 1920. 

Rails —The total production in the United States in 
1920 amounted to 2,604,116 tons, of which Bethlehem and 
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Lackawanna together contributed 21.96 per cent, or, to 
state the matter in a different way, 2,032,231 tons, repre- 
senting «8.04 per cent of the total, were produced by others. 
See page 469 of the directory for a list of the various con- 
cerns in the United States engayved in the manufacture of 
rails. 

Steel ingots-~—Inasmuch as all steel products are made 
from this article it will be well to give figures showing the 
ingot capacity of the entire country and the percentage 
represented by Bethlehem and Lackawanna, with figures 
designed to contrast their capacity with that of the United 
States Steel Corporation and other producers. The coun- 
try's total rated annual ingot capacity is 50,440,000 tons. 
Of this amount Bethlehem and Lackawanna’s combined 
capacity is 9.7 per cent; that of the United States Steel 
Corporation is 45 per cent; that of all others is 45.3 per 
cent. In other words, the rated ingot capacity of the 
United States Steel Corporation is about five times that 
of the Bethlehem and Lackawanna combined. 


WILL A MERGER OF THESE COMPANIFS VIOLATE THE ACT OF JULY 2, 1890, 
COMMONLY KNOWN AS THE ANTITRUST ACT? 


Tn my opinion it will not. Iam unable to find any ground 
for asserting that the acquisition of the Lackawanna by the 
Bethlehem will offend the Act of July 2, 1890, commonly 
known as the Sherman or Antitrust Act (26 Stat.209). The 
Numerous decisions of the Supreme Court, ranging over a 
Period of 30 years. leave little room for doubt as to the true 
Cope and meaning of this important statute. Every com- 
bination formed for the avowed purpose of restraining 
interstate trade or of acquiring a monopoly therein falls, 

°f course. within its condemnation. As pointed out in an 
farly decision of the Supreme Court. it is not every con- 
(Tact or combination in restraint of trade that is prohibited 


by this Act, for if that were the case scarcely any contract 
ST ee Ee ee 

* Hopkina v. United States (171 U. S. 578, G00), “The act © ¢ °¢ 
Must have a reasonable construction or else there would scarcely be an agree 
Ment or contract among business men that could not be said to have. indi- 
rectly or remotely, some bearivg upun interstate commerce, and possibly to 


festrain it.” 
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stances, this would be a violation of the Act, for the con- 
clusion I have just announced makes it unnecessary to do so. 


WILL A MERGER OF THESE COMPANIES VIOLATE THE ACT OF APRIL 10, 
1918, COMMONLY KNOWN AS THE WEBB ACT? 


These companies are members of an association formed 
pursuant to the authority granted by this Act to handle 
export trade. It is obvious from what I have already said 
that this Act will in no wise be violated if this merger goes 
through (40 Stat. 516). 


WILL A MERGER OF THESE COMPANIES VIOLATE THE ACT OF SEPTEMBER 
26, 1914, COMMONLY KNOWN AS THE FEDERAL TRADE COMMISSION 
ACT? 


The Senate’s resolution is broad enough to call for an 
expression of my views upon this point, but for obvious 
reasons I must decline to express any. The Federal Trade 
Commission is alone vested with the power of enforcing 
that Act (38 Stat. 717), and as appears from the Congres- 
sional Record, Sixty-seventh Congress, second session, v. 62, 
No. 146, page 8872 et seq., that body has preferred a formal 
complaint against these companies, charging that the pro- 
posed merger is an unfair method of competition within 
the meaning of section 5. The Senate will no doubt be 
quick to perceive the impropriety of my expressing any 
opinion upon this matter. 


MIDVALE-REPUBLIC-INLAND MERGER, 


I shall begin by taking up the products common to all 
three of these companies and present sales figures showing 
the geographical distribution of the products and the per- 
centage which the production of these companies bears to 
the entire production in the United States. As in the case 
of the other merger, I shall deal alone with the year 1920. 

Coke and by-products.—The remarks under this heading 
in dealing with the other merger are likewise applicable 
here, and accordingly this item does not require separate 
treatment. 

Pig tron—What has been said under this heading with 
respect to the other merger likewise applies here, and 
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capital of another corperation engaged also in such com- 
merce where the effect of such acquisition may be sub- 
stantially to lessen competition between them or to restrain 
commerce in any section or community or tend to create a 
monopoly of any line of commerce. It is obvious that the 
acquisition of the stock of one company by another is not 
prohibited where all that takes place is a mere lessening 
of competition. The Act denounces the acquisition only 
where the effect may be substantially to lessen competition 
between the companies. I have set forth with considerable 
detail the extent of the competition existing between the 
two companies mentioned. In my opinion the facts are not 
such as to bring the proposed merger within the prohibition 
of the Clayton Act (38 Stat. 730, 731). 

_<his conclusion renders it unnecessary for me to con- 
sider another question, the solution of which is attended 
With no little difficulty, and that is whether the proposed 
merger would fall within this Act if its effect were to sub- 
stantially lessen competition. As we have just seen, that 

Ct does not in express terms prohibit the acquisition of 
Physical assets. What it prohibits is the acquisition of 
the stock or other share capital.” What the Beth- 
llhem Co. in this instance proposes to do is to acquire, 
NOt the capital stock of the Lackawanna, but an outright 
“ON Veyance of its physical assets. The Federal Trade Com- 
™’SSion, by a ruling made in 1916, announced that in its 

°"Plmion the Act did not prohibit the acquisition of the 
PY Sical assets of one corporation by another. As that 
: chy, no less than myself, is charged with the duty of en- 
°FCing certain provisions of this Act, its administrative 
“°NStruction of the section in question is entitled, under a 
°MNgf and well-recognized line of authorities, to great 
Yeight. In this instance, however, the plan of purchase 
‘Ontemplates that the Lackawanna shall convey its prop- 
se to the Bethlehem in return for shares of stock of the 
eee company, to be followed by an early winding up and 

1880 lution of the Lackawanna and the distribution of these 

Shares among the Lackawanna stockholders. I need not, 
Owever, stop to consider whether, under other circum- 
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stances, this would be a violation of the Act, for the con- 
clusion I have just announced makes it unnecessary to do so. 


WILL A MERGER OF THESE COMPANIES VIOLATE THE ACT OF APRIL 10, 
1918, COMMONLY KNOWN AS THE WEBB ACT? 


These companies are members of an association formed 
pursuant to the authority granted by this Act to handle 
export trade. It is obvious from what I have already said 
that this Act will in no wise be violated if this merger goes 
through (40 Stat. 516). 


WILL A MERGER OF THESE COMPANIES VIOLATE THE ACT OF SEPTEMBER 
26, 1914, COMMONLY KNOWN AS THE FEDERAL TRADE COMMISSION 
ACT? 


The Senate’s resolution is broad enough to call for an 
expression of my views upon this point, but for obvious 
reasons [ must decline to express any. The Federal Trade 
Commission is alone vested with the power of enforcing 
that Act (38 Stat. 717), and as appears from the Congres- 
sional Record, Sixty-seventh Congress, second session, v. 62, 
No. 146, page 8872 e¢ seq., that body has preferred a formal 
complaint against these companies, charging that the pro- 
posed merger is an unfair method of competition within 
the meaning of section 5. The Senate will no doubt be 
quick to perceive the impropriety of my expressing any 
opinion upon this matter. 


MIDVALE-REPUBLIC-INLAND MERGER. 


I shall begin by taking up the products common to all 
three of these companies and present sales figures showing 
the geographical distribution of the products and the per- 
centage which the production of these companies bears to 
the entire production in the United States. As in the case 
of the other merger, I shall deal alone with the year 1920. 

Coke and by-products.—The remarks under this heading 
in dealing with the other merger are likewise applicable 
here, and accordingly this item does not require separate 
treatment. | 

Pig iron—What has been said under this heading with 
respect to the other merger likewise apphes here, and 
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repetition is accordingly unnecessary. The three com- 
panies combined produced only a small per cent of the 
entire production in the United States, and are really not 
in competition with respect to this item, the Republic 
alone engaging in its sale, and then only with respect to 
that made in Alabama. 

Blooms, billets, and slabs —In the New England district 
(Connecticut, Maine, Massachusetts, New Hampshire, 
Rhode Island, and Vermont) none of the three companies 
in 1920 sold any blooms. Midvale sold 33 tons of billets 
and 3 tons of slabs. The Republic sold 1,055 tons of billets 
and noslabs. Inland sold neither blooms, slabs, nor billets. 
In the eastern district (New York, Delaware, District of 
Columbia, Maryland, New Jersey, Ohio, Pennsylvania, and 
West Virginia) the Republic sold no blooms. The Mid- 
vale sold 10,582 tons, over one-half of which went to New 
York. The Inland sold 36,451 tons, all but 90 tons going 
to Ohio and Pennsylvania. As a rule, the Inland’s ship- 
ments into this territory are exceedingly small, the heavier 
tonnage for 1920 being accounted for by the fact that an 
unusual shortage occurred in this district in that year, and 
the abnormal conditions which existed at the time were 
such as to induce Inland to ship a portion of its product to 
that territory. 

With respect to billets, Midvale sold 953 tons, the Repub- 
le 6.977 tons, the Inland 12.747, all but 154 tons going to 
Ohio. With respect to slabs, Midvale sold 3,015 tons, Re- 
public 1,845 tons, Inland 15.021 tons, all of which went to 
a single concern in northern Ohio. 

In the western district (Colorado, Idaho. Tinois. In- 
diana, Iowa, Kansas, Michigan, Minnesota, Missouri, Mon- 
tana, Nebraska, Nevada, North Dakota, South Dakota, 
Utah, Wisconsin. and Wyoming) the Midvale sold only 
4 tons of blooms. 56 tons of slabs, and 2,733 tons of billets; 
the Republic none at all; the Inland 217 tons of blooms and 
33,819, tons of billets. of which over 30.000 were sold in 
Iilino:s. In the southern and Pacific coast districts the 
sales made by each are so insignificant as to deserve no 
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mention. When we stop to consider that approximately 
35,000,000 tons were produced in the United States we 
realize how inconsequential this item really is. As stated 
elsewhere, blooms, billets, and slabs are usually used by 
the steel manufacturer that produces them, the surplus 
only finding its way to the market, and then usually to 
accommodate some particular manufacturer who happens 
to be running short. 

Sheet bars.—None of the companies sold this product in 
the New England district. In the eastern district Midvale 
sold 15,792 tons, over one-half of which was sold in Penn- 
sylvania; Republic 173,533 tons, of which all but 18,759 
tons were sold in Ohio; Inland sold 35,800 tons, 22,302 
tons going to Ohio and the balance to Pennsylvania. In 
the western district Midvale sold none at all, Republic 
165 tons, Inland 2,928 tons, all but 39 tons being sold in 
Indiana, where the Republic sold none at all. None of the 
companies sold in the Southern or Pacific Coast States. 
It is to be borne in mind that sheet bars are a semifinished 
product, the purchaser being the steel manufacturer and 
not the ultimate consumer. As shown at page 469 of the 
Iron and Steel Works Directory of the United States and 
Canada for 1920 there are 37 concerns scattered throughout 
the United States engaged in the production of this 
product. 

Plates.—The entire production in the United States for 
1920 was 4,755,133 tons. Midvale contributed 8.22 per cent, 
Republic 0.75 per cent, Inland 2.31 per cent. In the entire 
New England and eastern districts Inland sold only 576 
tons, Republic 27,956 tons, 16.215 tons of which were sold 
in Pennsylvania, 6,763 tons in Ohio, and 3,152 tons in 
Marvland. The rest of its sales were scattered through 
Delaware, New Jersey, New York, Rhode Island, and West 
Virginia. On the other hand, Midvale, whose sales aggre- 
gated 269,057 tons, reached every one of the States in these 
two districts, Pennsylvania, Ohio, New York, Maryland, 
New Jersey, Massachusetts, and Delaware being the 
heaviest purchasers, in the order stated. In the Western 
States Midvale sold 26,054 tons, Inland 94,850 sal while 
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Republic sold but 67 tons. In Illinois and Indiana Inland’s 
sales aggregated over 68,000 tons, Midvale’s sales in these 
two States amounting to about 10,000 tons. In the Southern 
States Midvale’s sales amounted to 18,260; Republic’s, 
1,137 ; Inland’s, 844 tons. In the Pacific Coast States Mid- 
vale’s sales amounted to 6,004 tons, Inland’s to 8,544, and 
Republic's to 26 tons. 

A fter eliminating the plates made by these three com- 
panies in 1920, the remaining production in the United 
States amounted to 4,218,803 tons, or 88.72 per cent of the 
total. By referring to the Iron and Steel Works Directory 
of the United States and Canada for 1920 it will be seen 
(pp. 472-473) that 62 companies are listed as manufac- 
turers of plates, 58 of which are in the United States. 

S Reets—Midvale is not a manufacturer of this article 
and therefore can be disregarded.: In the entire New Eng- 
land and eastern districts Republic sold 32,204 tons, Inland 
only 1.279 tons, all but 214 tons of which went to Ohio, the 
remaining 214 finding its way either to New York or Penn- 
Sylvania. When we come to the western district we find 
the Republic sold 9,077 tons, whereas the Inland sold 
84,600 tons. Of the 9,077 tons sold by the Republic in this 
territory, over one-half found its way to Illinois, in which 
State the Inland sold 44.980 tons. In the southern district 
the Republic sold 3,709 tons, the Inland 5,030 tons. In the 
Paci fic coast district the Republic sold 1,704 tons, the In- 
lana 5 75) tons. 

he total production of sheets in the United States in 
1920 ~was 4.582.547 tons, Inland contributing 2.3 per cent 
and Republic 1.09 per cent. Or, to state the matter in a 
‘ferent way, 4.427,158 tons, representing 96.61 per cent 
of the total production, were produced by other companies. 
Page 474 of the directory mentioned under the preceding 
Neading will be found a list of 66 companies, all engaged 
mM the manufacture of plates. The American Sheet & Tin 
Plate Co. alone has 13 mills located at various points in 
Ohio, Indiana, and Pennsylvania. (See pp. 21-24 of direc- 


Ty just mentioned.) There were 644 sheet mills in the 
86519°— 24—voL 33-19 
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United States on January 1, 1922, the Republic and the 
Inland together owning 36 of this number. 

Structural shapes.—The Republic does not manufacture 
this important item, and therefore may be disregarded. 
In the entire New England and eastern districts the Mid- 
vale sold 79,032 tons, the Inland 4,174 tons. The Mid- 
vale reached every State in this territory, the Inland only 
Connecticut, New York, Ohio, and Pennsylvania, nearly 
all of its product going to the two latter States. In the 
western district the Midvale sold 13,985 tons, the Inland 
106,747 tons. In the southern district the Midvale sold 
5,145 tons, the Inland 1,560 tons. In the Pacific coast dis- 
trict the Midvale sold 3,109 tons, the Inland 7,746 tons. 

The entire production in 1920 in the United States was 
3,306,748 tons, of which the Midvale contributed 3.61 per 
cent and the Inland 3.72 per cent. It will be seen from the 
figures just given that the great bulk of Midvale’s tonnage 
is marketed in the New England and eastern territory, 
where Inland finds a market for about one-nineteenth of 
the tonnage marketed by the Midvale. On the other hand, 
the great bulk of Inland’s tonnage is marketed in the 
western district, where Midvale markets about one-eighth 
of the tonnage marketed by the Inland. 

After deducting the tonnage manufactured by these two 
companies in 1920 from the total tonnage throughout the 
United States we have left 3,064,323 tons, or 92.67 per 
cent of the total. By turning to the Iron and Steel Works 
Directory for 1920, page 470, we find a list of 52 concerns 
engaged in the manufacture of structural shapes at differ- 
ent places in the United States. 

Rails —Until recently Midvale was the only one of these 
three companies to manufacture rails. In March, 1922, 
Inland, however, began their manufacture and sale. It 
is apparent from the discussion of this item in dealing with 
the other merger that no competition between the two com- 
panies will exist with respect to rails, the plants of each 
company being close to 800 miles apart. 

Merchant bars.—In point of tonnage this is the most 
important item in the steel industry. To obtain an accu- 
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rate idea of the sales made by these three companies it 
will be well to divide merchant bars into three classes—(1) 
stee] bars, (2) old rail bars, (3) iron bars. Iron bars may 
be disregarded, the Republic being the only one that makes 
them. Midvale may be disregarded so far as old rail bars 
are concerned, for it does not make them. And so far as 
the New England and eastern districts are concerned In- 
land may be entirely disregarded with respect to steel and 
old rail bars, for it sold none of the latter and only 877 
tons of the former. 

Coming now to steel bars, in the New England and 
eastern districts Midvale sold 132,087 tons, Republic 
191,712 tons. In the western district the sales of steel bars 
were: Midvale, 30,597 tons; Republic, 44,842 tons; Inland, 
73.922 tons. In the southern district Midvale, 7,945 tons; 
Republic, 4,922 tons; Inland, 1,009 tons. In the Pacific 
coast district Midvale, 1,526 tons; Republic, 152 tons; In- 
land, 630 tons. 

With respect to old rail bars, which Midvale does not 
produce, the Republic sold 1,219 tons in the New England 
and eastern districts, the Inland none at all. In the west- 
ern district the sales were: Republic, 34,336 tons; Inland, 
35.868 tons. In the southern district: Republic, 1,464 tons; 
Inland, 671 tons. In the Pacific coast district none at all. 

In this connection the fact must not be overlooked that 
“merchant bars” is a generic term of wide application, 
embracing different kinds of bars which are used for an 
endless number of purposes. The bars produced by the 
Midvale are practically all made on slow-running hand 
mills) On the other hand, about 75 per cent of the bars 
turned out by the Republic are made on continuous or semi- 
continuous mills. The larger part of those produced by 
the Midvale are of a high grade and of special grades and 
special sections; while those produced by the Republic and 
Inland are of a commoner sort—styled common merchant 
bars to distinguish them from the higher-grade article. Be- 
cause of the wide variety of uses to which these bars are put, 
the demands of the trade must be satisfied by the production 
of these various types and grades. Unlike those produced 
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by the Midvale, Inland, for example, makes no special sec- 
tions. Its product, all of which is made from continuous 
mills, consists for the most part of rounds, squares, and 
flats, and of what is termed concrete bars. 

Still using 1920 figures as a basis, of the entire steel ton- 
nage marketed by Midvale 14.45 per cent was represented 
by merchant bars; in the case of the Republic, 34.37 per 
cent; and in the case of the Inland, 16.83 per cent. 

The total production of merchant bars (iron, steel, and 
old-rail bars) in the United States in 1920 amounted to 
7,268,313 tons. Midvale’s contribution was 2.72 per cent; 
Republic’s, 4.77 per cent; Inland’s, 1.75 per cent, or 9.24 
per cent for all three. There are 148 different concerns 
engaged in the production of these bars, 109 of which make 
steel bars. A complete list of these various manufacturers 
and the location of their plants will be found at pages 
478-482 of the 1920 directory above mentioned. 

Other products made by these companies.—It must not. 
of course, be inferred that the products above enumerated 
are the only ones made by these companies. On the con- 
trary, numerous other articles are manufactured, many of 
them on a large scale. For example, Republic is a large 
manufacturer of oi] and gas pipe, which neither Midvale 
nor Inland produces. Again, Midvale is a large manufac- 
turer of boiler tubes, rods, drawn wire, wire nails, steel cars, 
axles, and wheels, none of which is produced by the other 
two. But the above enumeration embraces substantially all 
of the products of any importance produced in common by 
these companies. 


WILL A MERGER OF THESE COMPANIES VIOLATE THE ACT OF JULY 2, 1890, 
COMMONLY KNOWN AS THE ANTITRUST ACT? 


I see nothing in the proposed merger that offends this 
Act. In my opinion there is not the slightest ground for 
supposing that it will result in any restraint of trade or 
monopolistic control. The plants of these companies are 
widely scattered; and my investigation leads to but one 
conclusion, and that is that the underlying purpose of this 
combination is not to acquire a monopoly or to restrain 
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trade but to enable the new company more effectually to 
compete with the United States Steel Corporation, which, 
because of the wide distribution of its various plants and 
their easy accessibility to the sources of raw materials, is 
enabled to produce and sell its products much cheaper than 
other manufacturers. Instead, therefore, of being in re- 
straint of trade, the new combination will be in furtherance 
of trade. Its formation has, I believe, been in a great 
measure prompted by the heavy losses which all of these 
companies sustained following the marked depression in 
the steel industry which began over a year ago. These 
losses, aggregating many millions of dollars, have naturally 
induced these companies to devise methods of cheapening 
the production, sale, and distribution of their products. 
By owning plants that are widely scattered, where produc- 
tion can take place in accordance with the needs of the 
community lying closest to the plants; by manufacturing 
products at plants advantageously located to ore supplies; 
by reducing overhead expenses, and by eliminating un- 
necessary sales agencies substantial economies can be 
effected. The combination being formed for this sole pur- 
pose, I am unable to see wherein it is tainted with illegality. 


WILL A MERGER OF THESE COMPANIES VIOLATE THE ACT OF OCTOBER 15, 
1914, COMMONLY KNOWN AS THE CLAYTON ACT? 


What these companies plan to do is to merge the Inland 
with the Midvale and to acquire outright the physical 
assets of the Republic. To accomplish this, shares of the 
stuck of the new company will be issued to the stockholders 
of the old companies in exchange for their present hold- 
ings, accompanied in the case of the Inland by a payment 
of something like $24,000,000 to retire its preferred stock. 

In the light of the facts which I have set forth I fail 
to discover any ground for asserting that the Clayton Act 
will be violated. 


WIL A MERGER OF THESE COMPANIES VIOLATE THE ACT OF APBIL 18, 
1918, COMMONLY KNOWN AS THE WEBB ACT? 


As in the case of the other merger these companies, too, 
belong to an association formed to handle export trade 
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alone and functioning under the permission which this 
Act gives. In my opinion it is impossible to conceive how 
a merger of these companies will in any way offend this 
Act. 


" WILL A MERGER OF THESE COMPANIES VIOLATE THE ACT OF SEPTEMBER 26, 


1914, COMMONLY KNOWN AS THE FEDERAL TRADE COMMISSION ACT? 


Under a like heading in dealing with the other merger 
I have pointed out the impropriety of my expressing any 
opinion upon this question. For exactly the same reasons 
I must pursue a similar course here. oe 
Very respectfully, 
HARRY M. DAUGHERTY. 


To the PresipENT OF THE SENATE. 


PHILIPPINE ISLANDS—LEGALITY OF BOND ISSUE. 


The proposed issue by the Philippine Government of $21,500,000 of 
bonds, being authorized by the Act of the Philippine Legislature 
of March 8, 1922 (No. 3013), and not being in excess of the 
limit of indebtedness fixed by Congress, said bonds, when issued 
in the form proposed, will have been legally issued and will 
constitute valid obligations of the Government of the Philippine 
Islands, ; 

DEPARTMENT OF JUSTICE, 

July 22, 1922. 
Sir: By your letter of June 20, 1922, you request an’ ex- 
pression of my opinion on the legality of the proposed 
issue of bonds by the government of the Philippine Islands 
in the sum of $21,500,000. It is stated that the proposed. 

bonds are to be dated July 1, 1922, payable July 1, 1952, 

and to bear interest at the rate of 44 per cent. The issue 

of bonds is to be made in pursuance of authority therefor 
contained in the Act of the Philippine Legislature No. 

80138, approved March 8, 1922, and section 11 of the Act of 

August 29, 1916, ch. 416 (39 Stat. 548), as amended by the 

Act of July 21, 1921, ch. 51 (42 Stat. 145), and by the Act 

of May 31, 1922, Public No. 228, 67th Congress. 


The Secretary of War. 251 


Section 1 of the Act of the Philippine Legislature No. 
3013 provides: 

“Secrion 1. The Secretary of War is hereby authorized 
to issue in the name and behalf of the Government of the 
Philippine Islands additional bonds in the amount of 
twenty-one million five hundred thousand dollars, the issue 
whereof may be permitted under appropriate legislation on 
the part of the Congress of the United States to be here- 
after enacted. Should said Congress authorize bonds to be 
issued in aN amount less than said twenty-one million five 
hundred thousand dollars, then the Secretary of War is 
authorized to issue bonds in the lesser amount authorized. 
The proceeds of the sale of the said bonds shall be used for 
the purpose of making funds immediately available for 
certain public works and for other purposes as hereafter 
provided. The bonds so authorized to be issued shall bear 
such date and be in such form as the Secretary of War 
may determine and shall run for such time, not exceeding 
thirty years from the date of issue, and shall bear such rate 
of interest as he may determine. The bonds may be coupon 
bonds or registered bonds, convertible, in the discretion of 
the Secretary of War, into other form, and in the case of 
the issue or transfer of any registered bonds the same shall 
be registered in the Treasury of the United States. Both 
the principal and interest shall be payable in gold coin of 
the United States at the Treasury of the United States. 

“Said bonds shall be exempt from taxation by the Gov- 
ernment of the United States, or by the Government of the 
Philippine Islands or of any political or municipal sub- 
division thereof, or by any State or Territory of the United 
States, or by any county, municipality, or other municipal 
subdivision of any State or Territory of the United States. 
or by the District of Columbia, which fact shall be stated 
upon their face, by virtue of section one of the Act of Con- 
gress approved February sixth, nineteen hundred and five, 
according to which Act, as well as in accordance with the 
Act of Congress approved on August twenty-ninth, nine- 
teen hundred and sixteen, as amended, and in accordance 
with this Act, the said bonds are issued.” 
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Section 2 of said Act authorizes the Secretary of War to 
dispose of said bonds upon such terms as in his judgment 
may be most favorable to the Government of the Philippine 
Islands. Section 3 provides for the establishment of a sink- 
ing fund for the payment of said bonds. Other sections 
of the Act relate to the disposition to be made of the pro- 
ceeds of the sale of said bonds. | 

That the Philippine Legislature has authority to au- 
thorize the issue and sale of bonds for public improvements 
when the total amount thereof does not exceed the maxi- 
mum amount authorized by Congress is not open to ques- 
tion. (Act of August 29, 1916, supra, secs. 7, 8, and 12.) 

The maximum indebtedness of the government of the 
Philippine Islands was, by Act of August 29, 1916, section 
11, supra, as amended by the Act of July 21, 1921, supra, 
limited to $30,000,000 exclusive of friar-land bonds and ex- 
clusive of the maximum of $10,000,000 in bonds secured by 
a like amount of bonds issued by the Provinces and munic- 
ipalities of the Philippine Islands. 

Section 11 of the Act of August 29, 1916, as amended, 
was further amended by the Act of May 31, 1922, supra, to 
read as follows: 

“* * * where necessary to anticipate taxes and reve- 
nue, bonds and other obligations may be issued by the Phil- 
ippine government or any provincial or municipal govern- 
ment therein, as may be provided by law and to protect the 
public credit: Provided, however, That the entire indebted- 
ness of the Philippine government created by the authority 
conferred herein, exclusive of those obligations known as 
friar land bonds, shall not exceed at any one time 10 per 
centum of the aggregate tax valuation of its property, nor 
that of the city of Manila 10 per centum of the aggregate 
tax valuation of its property, nor that of any Province or 
municipality a sum in excess of 7 per centum of the ag- 
gregate tax valuation of its property at any one time. In 
computing the indebtedness of the Philippine government, 
bonds not to exceed $10,000,000 in amount, issued by that 
Government, secured by an equivalent amount of bonds 
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issued by the Provinces or municipalities thereof, shall not 
be counted.” 

It is observed that the Act of the Philippine Legislature 
No. 3013, authorizing the bond issue, was enacted prior to 
the Act of May 31, 1922, increasing the maximum limita- 
tion of the bonded indebtedness of the Philippine govern- 
ment. Act No. 3013, however, shows on its face that it was 
enacted in anticipation of congressional authority to in- 
crease the bonded indebtedness of the Philippine Govern- 
ment, and it is provided by section 10 that: 

“This Act shall take effect only upon its approval and in 
the event of the passage of appropriate legislation by the 
Congress of the United States authorizing the issue of the 
bonds provided for in section one of this Act.” 

In my opinion of August 11, 1921, 33 Op. 6, 9, involving 
a similar question, it was stated: 

“* * * There is no doubt as to the power of the 
Philippine Legislature to provide for the issuance of bonds 
contingent upon the future action of Congress in authoriz- 
ing the issue.” 

That conclusion is in harmony with the decision of your 
Judge Advocate General on the same point. 

You state that the total indebtedness of the Philippine 
Government at this time, exclusive of the friar-land bonds 
is $30,000,000. You also state that the assessed valuation 
of the taxable real property of the Philippine Islands 
on December 31, 1921, was $745,686,781. Under the pro- 
visions of section 11 of the Act of August 29, 1916, supra, 
as amended by the Act of May 31, 1922, supra, the proposed 
issue of additional bonds in the sum of $21,500,000 will not 
increase the total indebtedness of the Government of the 
Philippine Islands beyond the maximum amount au- 
thorized by said Act. 

The form of bond submitted with your letter appears to 
be in substantial compliance with the laws authorizing the 
issuance thereof, and it is my opinion, therefore, that when 
issued in the amount and form proposed said bonds will 


254 Legality of Plan to Prevent Shortage of Coal. 


have been legally issued and will constitute valid obliga- 
tions of the Government of the Philippine Islands. 
Respectfully, . 
HARRY M. DAUGHERTY. 


To the SECRETARY OF War. 


LEGALITY OF PLAN TO PREVENT SHORTAGE OF COAL 


Where and when an emergency exists on account of the shortage 
of coal for use in interstate commerce and in the transportation . 
of the mails and when the price of coal for such purposes 
and for the general necessities of the people has been unjusti- 
fiably and unbearably increased by operators who produce a 
large supply, associations such as the herein proposed plan 
contemplates to act with and under governmental agencies to 
meet the existing emergency, more equitably to distribute coal, 
and to prevent extortion in tbe price thereof while acting with 
and under governmental agencies for the purposes aforesaid, 
are legal. 

If the Interstate Commerce Commission finds the existence of an 
emergency such as the Secretary of Commerce describes, that 
body has ample and unquestioned authority to provide such 
rules and regulations as will enable the proposed plan to be 
carried into operation. 


DEPARTMENT OF JUSTICE, 
July 24, 1922. 

Sir: I have before me your letter of the 21st instant in 
which you inquire whether certain steps which you propose 
to take to safeguard the public interests in the face of the 
impending coal famine run counter to the laws of Congress. 
You set forth that the supply of coal now on hand is 
diminishing at a rapid rate; that its production is being 
measurably reduced because of inability to get a proper 
supply of cars to transport what is being mined; that in 
consequence of the increasing shortage numerous indus- 
tries, whose operations are dependent upon a steady supply, 
are threatened with paralysis; that lighting plants will 
possibly be forced to suspend and cities left in darkness; 
and, above all, that the people themselves will be without 
fuel as winter approaches, bringing in its train misery, 
suffering, distress, and even famine and death. In conse- 
quence of these alarming conditions, whose growing men- 
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ace Is such as to awaken all to an affrighted realization 
of the perils ahead, the price of coal now being mined is 
steadily mounting in certain quarters, consumers indulging 
in a frenzied race to secure it at almost any cost. Under 
these circumstances some operators, placing their country’s 
interests above their own, have steadfastly refused to en- 
hance prices; while on the other hand the cupidity and 
avarice of other operators have led them to take an un- 
merited and even cruel advantage of the present abnormal 
conditions by ruthlessly exacting whatever can be obtained. 

As I understand it, your plan is to form associations 
acting under your directions whose sole purpose will be 
to meet the emergency in distribution and stop profiteering ; 
and at the proper time you intend to apply to the Inter- 
state Commerce Commission to promulgate rules governing 
car distribution during the existing shortage, to the end 
that the available equipment can be placed at mines afford- 
ing the greatest opportunity of service and willing to 
charge for its coal no more than is fair and just. As be- 
tween two mines whose output is the same, your plan con- 
templates, during the existing shortage, favoring the mine 
in the supply of cars which charges the public fair prices 
as against the mine which allows its greed to exact what- 
ever can be obtained, however unwarranted and extortion- 
ate the price may be. You have no purpose other than to 
promote the welfare of the public by inaugurating a plan 
of distribution designed to maintain-national life itself and 
to restrain extortion by the stern hand of repression. Your 
idea is to have both operators and mmers furnish you 
with statistics along the lines just mentioned, thus enabling 
you to place before the commission from time to time 
whatever information is necessary to enable it to give 
proper and intelligent directions. In thus acting you in- 
tend to represent the commission as one of its designated 
agencies, or to go before it in any other capacity, whichever 
method meets with its approval. In view of all these con- 
ditions causing the present emergency, the inevitable re- 
sult of which is to disrupt and demoralize interstate com- 
merce, you inquire whether the plan you have outlined 
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would be illegal and whether authority exists for its adop- 
tion and enforcement, 

In my opinion the plan is entirely legal. I fail to see 
wherein any law of Congress will be violated. The inter- 
ests of the public are deserving of paramount considera- 
tion, and I have no misgivings in giving it my unqualified 
approval. Moreover, I feel convinced that full and ample 
authority exists for its adoption and effective enforcement. 
If the Interstate Commerce Commission finds the existence 
of an emergency such as you describe, that body has ample 
and unquestioned authority to provide such rules and regu- 
lations as will enable the plan you suggest to be carried 
into operation. 

In concluding I want to say that I have no hesitancy in 
advising you that in my opinion where and when an 
emergency exists on account of the shortage of coal for use 
in interstate commerce and in the transportation of the 
mails and when the price of coal for such purposes and for 
the general necessities of the people has been unjustifiably 
and unbearably increased by operators who produce a large 
supply, associations such as your plan contemplates to act 
with and under governmental agencies to meet the existing 
emergency, more equitably to distribute coal, and to pre- 
vent extortion in the price thereof while acting with and 
under governmental agencies for the purposes aforesaid, 
are legal and do not violate any provision of the so-called 
Sherman antitrust law (26 Stat. 209) or any other Fed- 
eral law. 

In carrying out such plan for the sole purpose you pro- 
pose all persons, firms, or corporations chosen by govern- 
mental agencies to assist you, as long as they act in good 
faith to carry out such plan with and under governmental 
agencies and not otherwise, will violate no law of the 
United States. 


Respectfully, 
HARRY M. DAUGHERTY. 


To the SECRETARY OF COMMERCE, 


The U.S. Shipping Board. Q5T 


EMERGENCY FLEET CORPORATION—PAYMENT OF AN 
AWARD FOR PUMPS—INFRINGHEMENT OF PATENTS. 


An award having been made to the J. H. McGowan Co. by the 
United States Shipping Board on account of a claim filed by 
that company growing out of the cancellation of certain con- 
tracts for furnishing pumps to the Emergency Fleet Corpora- 
tion, payment thereof should not be withheld because of the 
mere notice of a claim of infringement of a certain patent re- 
sulting from the furnishing of said pumps and the purchase 
and use thereof by the Emergency Fleet Corporation. 

DEPARTMENT OF JUSTICE, 


July 25, 1922. 


Sm: In your letter of July 11, 1922, you have requested 
my opinion as to the propriety of the request of the J. H. 
McGowan Company for immediate payment of an award 
made to that company by the United States Shipping 
Board on account of a claim filed by the company growing 
out of the cancellation of certain contracts for furnishing 
pumps to the Emergency Fleet Corporation ; the settlement 
of the claim having been postponed owing to the receipt by 
the Emergency Fleet Corporation of notice of a claim of 
the Worthington Pump and Machinery Corporation alleg- 
ing infringement of a certain ratent, which it is claimed 
occurred by reason of the furnishing of the said pumps 
and the purchase and use thereof by the Emergency Fleet 
Corporation. 

I understand the actual question submitted for my 
opinion is as follows: Does the mere notice of claim of in- 
fringement made by the Worthington Pump and Machinery 
Corporation justify the withholding of payment of ‘any 
sum of money found due and payable to the J. H. McGowan 
Company under its contracts with the Emergency Fleet 
Corporation ? 

In view of the conclusion expressed below, it will not be 
necessary to consider in this opinion the question whether, 
in the light of the ruling of the Supreme Court of the 
United States in Sloan Ship Yards Corporation vs. U. 5S. 
Shipping Board Emergency Fleet Corporation, et al. (de- 
livered May 1, 1922, and not yet reported), the Act of 
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June 25, 1910, as amended July 1, 1918 (36 Stat. 851; 40 
Stat. 705), rendering the United States liable for infringe- 
ment of patents in certain cases is applicable in the case of 
infringement committed by the Emergency Fleet Corpora- 
tion. 

Accompanying your letter are copies of the contracts 
between the Emergency Fleet Corporation (designated in 
the contracts as the “ Owner”) and the J. H. McGowan 
Company with reference to the furnishing of the pumps 
in ‘question. From these contracts it appears that the 
pumps were to be constructed “in accordance with the 
Owner’s_ specifications, Emergency Fleet Corporation | 
standard specifications No. 106, and the Contractor’s draw- 
ings (subject to prior approval by the Owner),” etc. It 
was provided further that: 

“The Owner shall have the right, but only by orders in 
writing, to make such reasonable alterations, omissions, 
additions or substitutions not materially affecting the 
general design of the units as the Owner may deem neces- 
sary.” 

I am informed that no materia] changes were made in 
the design of the pumps which were furnished in substan- 
tial accordance with the contractor’s (J. H. McGowan 
Company’s) own drawings. 

It is clear that separate and not joint acts of infringe- 
ment are committed where one manufactures and sells an 
infringing article and another purchases and uses the same. 
Consolidated Car Heating Co, v. American Electric Heat- 
ing Corp. 82 Fed. 993, 998; Blake v. Greenwood Cemetery, 
16 Fed. 676. 

The purchase and use of the said pumps by the Emer- 
gency Fleet Corporation, if it involves any infringement 
upon the rights of the Worthington Pump and Machinery 
Corporation, constitutes an entirely separate act of in- 
fringement from any infringement which was committed 
by the J. H. McGowan Company in the manufacture and 
sale of the said pumps to the Emergency Fleet Corporation. 
Each party is responsible to the patent owner for any 
_ infringement committed, and neither is, under fhe law or 
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under the specific contracts involved, responsible to the 
patent owner for the other’s infringement. 

The seller of an article, however, in the absence of con- 
trary agreement or understanding between the parties, 
enters into an implied agreement with the purchaser that 
the latter shall have the free and uninterrupted use and 
enjoyment of the property; but a breach of this implied 
covenant can only be shown on proof of eviction, and the 
mere threat of suit by a third party for infringement does 
not form such eviction as would constitute a breach of the 
covenant for uninterrupted enjoyment. Pacific Jron 


Works v. Newhall, 34 Conn. 67; E oo Co. Vv. 
The Electron, 74 Fed. 689; Consumers’ Gas Uo. v. American 
Electric Construction Co., Ltd., 50 Fed. (78; Krumbhaar v. 
Birch, 83 Penn. St. 426. 

In the present case the contracts are silent as to the ques- 
tion of warranty against loss by infringement. The con- 
tractor, indeed, does agree to “deliver the units to the 
owner free from any lien or encumbrance.” It is unneces- 
sary, in view of the above citations, to consider whether 
this warranty relates merely to claims upon the physical 
property or claims arising out of patent infringement. In 
any case the purchaser must be able to show conditions 
amounting to practical eviction to constitute a defense 
against the claim for unpaid portions of the purchase price. 
Such eviction does not arise from a mere unprosecuted 
notice of infringement given by a third party, as in the 
present case. 

I have therefore to advise you that in my opinion while 
future proceedings by the Worthington Pump and Ma- 
chinery Corporation which might interfere with the full 
and uninterrupted enjoyment of the property purchased, 
might afford ground for action to recover pro tanto from 
the J. H. McGowan Company, there is nothing in the 
present status which can be alleged to constitute an exist- 
ing eviction in whole or in part, and nothing therefore in 
said status to urge as a set-off or ground of delay in making 
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payment of any sum now due and payable to the J. H. 
McGowan Company. 

I may add that if the Act of June 25, 1910, as amended 
July 1, 1918, were to be considered as applicable to the 
present case on the ground that the acts of J. H. McGowan 
Company and of the Emergency Fleet Corporation are 
to be considered as acts performed by or for the United 
States, the result would not be different, for, under the 
terms of the Act as amended “ whenever an invention de- 
scribed in and covered by a patent of the United States 
shall hereafter be used or manufactured by or for the 
United States without license of the owner thereof or law- 
ful right to use or manufacture the same, such owner’s 
remedy shall be by suit against the United States in the 
Court of Claims for the recovery of his reasonable and 
entire compensation for such use and manufacture. There- 
fore, if this Act be applicable to the present case, the 
United States is primarily and solely responsible for the 
infringement committed both by the manufacturer and the 
user. Floyd Smith Aerial Equipment Co. v. Irving Air 
Chute Co., 276 Fed. 834. This would seem, therefore, to 
eliminate all questions of responsibility of the McGowan 
Company under this Act, as amended, on claims of in- 
fringement such as that presented in your present inquiry. 

Respectfully, 
HARRY M. DAUGHERTY. 


To the U. S. Suiprinc Boarp Emercency Fieer Cor- 
PORATION. 


PORTO RICO—LEGALITY OF BOND ISSUB., 


The proposed bond issue in the sum of $1,000,000 by the Govern- 
ment of Porto Rico for the purpose of providing for continuing 
the construction of roads and bridges in Porto Rico, being au- 
thorized by Act No. 62 of the Legislature of Porto Rico of July 
16, 1921, and not being in excess of the limit of indebtedness 
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fixed by Congress, the bonds, when issued in the form and amount 
proposed, will be valid obligations of the people of Porto Rico. 


DEPARTMENT OF JUSTICE, 
August 4, 1922. 

Sm: By your letter of July 7, 1922, you request my opin- 
ion on the legality of a proposed bond issue in the sum of 
$1.000,000 by the Government of Porto Rico for the pur- 
pose of providing funds for continuing the construction of 
roads and bridges in Porto Rico. 

The proposed bonds are to be issued under authority con- 
tained in the Act of Congress approved March 2, 1917 (39 
Stat. 951, 953). as amended by the Act of February 3, 1921 
(41 Stat. 1096), and Act No. 62 of the Legislature of 
Porto Rico, approved July 16, 1921, a certified copy of 
which was transmitted with your letter. 

By section 3 of the Act of March 2, 1917, as amended, 
supra, authority is granted to the people of Porto Rico, 
when necessary to anticipate taxes and revenues, and to 
protect the public credit, to issue bonds and other obliga- 
tions, provided such public indebtedness shal] not exceed 10 
per cent of the aggregate tax valuation of the property of 
Porto Rico. It is further provided that such bonds shall 
he exempt from taxation by the Governments of Porto 
Rico, the United States and the several States, or any 
political or municipal subdivision thereof. 

It is stated in the certificate of the Treasurer of Porto 
Rico inclosed with your letter that the aggregate assessed 
valuation of real and personal property in the island of 
Porto Rico is $286.000,000, and that the total outstanding 
bonded indebtedness of the Government of Porto Rico is 
$11,946,000. The proposed issue of bonds will not there- 
fore increase the bonded indebtedness beyond the maximum 
amount authorized by law. 

Section 1 of the Act No. 62 of the Legislature of Porto 
Rico, approved July 16, 1921, authorized the Treasurer 
of Porto Rico to issue bonds of the people of Porto Rico 
in the sum of $2.000.000 for the purpose of continuing 


the construction of roads and bridges. Section 2 of the 
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Act provides that the bonds so issued shall bear interest 
not to exceed 6 per cent and that the bonds shall be 
issued in series, the period of maturity to be fixed by 
the treasurer of Porto Rico with the approval of the 
governor. Section 4 of the Act provides that both prin- 
cipal and interest “ shall be payable at the Treasury of the 
United States, at the office of the Treasurer of Porto Rico, 
or at the office of such fiscal agent of the Government of 
Porto Rico as the Treasurer may designate, with the ap- 
proval of the Governor.” The Treasurer of Porto Rico 
designated the Treasury of the United States as fiscal agent 
for the registration and transfer of the bonds when issued 
and for the payment of both principal and interest when 
due. 

The sample of the proposed bonds transmitted with your 
letter is in substantial compliance with the law authorizing 
their issue. It is my opinion, therefore, that, when issued 
in the form and amount proposed, they will be valid obli- 
gations of the people of Porto Rico. 

Respectfully, 
HARRY M. DAUGHERTY. 

To the Secretary or War. 


@ 


FEDERAL POWER COMMISSION—INSERTION IN LICENSE 
OF CONDITIONS NOT IN PRELIMINARY PERMIT. 
Under the Federal Water Power Act, if a preliminary permit is first 
issued and such permit is to be followed by license, the Federal 
Power Commission is authorized to insert in the license conditions 
which were not expressed directly or indirectly in the preliminary 

permit. 

If a preliminary permittee has complied with all provisions, directly 
or indirectly expressed in his permit, which are conditions prece- 
dent to issuance of license, and if he also is willing to accept a 
license containing all the provisions, directly or indirectly ex- 
pressed in his permit, which are to be conditions of such license 
when issued, the Federal Power Commission has authority to 
refuse to issue a license or may make its approval conditioned 
upon acceptance of other or additional provisions, 
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DeEpPaRTMENT OF JUSTICE, 
August 5, 1922, 

Sm: I am in receipt of your letter of July 27, 1922. re- 
questing my opinion as to the authority of the Federal 
Power Commission in the respects indicated by the follow- 
ing questions : 

1. If a preliminary permit is first issued and such permit 
is to be followed by license, can conditions be inserted in 
the license which were not expressed directly or indirectly 
in the preliminary permit? 

2. If a preliminary permittee has complied with all the 
provisions, directly or indirectly expressed in his permit, 
which are conditions precedent to issuance of license, and 
if he also is willing to accept a license containing all the 
provisions, directly or indirectly expressed in his permit, 
which are to be conditions of such license when issued, 
has the Commission authority to refuse to issue a license 
or to make its approval conditioned upon acceptance of 
other or additional provisions? 

These questions are somewhat general in character, and 
I can only answer them in kind. 

By section 5 of the Federal Water Power Act (41 Stat. 

1063, 1067) it is declared that preliminary permits shall be 
issued— 
“for the sole purpose of maintaining priority of applica- 
tion for a license under the terms of this Act for such 
period or periods. not exceeding a total of three years. 
as In the discretion of the commission may be necessary 
for making examinations and surveys, for preparing maps. 
plans, specifications, and estimates, and for making finan- 
cial arrangements. Fach such permit shall set forth the 
conditions under which priority shall be maintained and 
a license issued.” 

If the “sole purpose” of a preliminary permit is to 
secure priority of application for a license, it would seeru 
that such an application when afterwards made should 
be considered on its own merits and in the light of the 
situation then existing. It is true that the final sentence 
of the paragraph above quoted provides that the prelimi- 
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nary permit shall set forth the conditions under which 
priority shall be maintained “and a license issued.” But 
it seems obvious that this language was not intended to 
modify the declaration of purpose immediately preceding it. 
It means no more, I think, than that the preliminary per- 
mit shall set forth the general conditions applicable to all 
projects of the kind contemplated, and does not require 
that in issuing a preliminary permit the Commission shall 
prejudge all the substantial matters to be decided before a 
license can issue. 

You say that the practice has been to include in pre- 
liminary permits the material conditions to be embodied 
in the license, “ including the conditions prescribed by sec- 
ton 10 of the Act,” etc., but among the conditions included 
in section 10 (41 Stat. 1070) is the following: 

“g. Such further conditions not inconsistent with the 
provisions of this Act as the commission may require.” 


It would certainly seem that a preliminary permit con- 
taining this paragraph would leave the Commission free 
to impose at its discretion such “ other conditions” (i. e., 
conditions not set forth in the preliminary permit) as it 
may then deem proper for the protection of the public 
interests. 

If after issuance of a preliminary permit it should 
appear from the investigations made by the Commission 
or from the information contained in the maps and plans 
of the applicant that the United States itself ought to 
undertake that particular project, and the Commission so 
finds, I can not doubt that the Commission would have 
power under section 7 of the Act to refuse any license at 
all to the preliminary permittee or anyone else. 

Viewing the Act as a whole, it is clear that the license is 
the final and effective instrument which is to regulate the 
rights of the public and the party developing and oper- 
ating the project. The permit, as its name indicates, is 
merely preliminary, temporary, and for a single purpose. 
The determination as to what conditions the license shall 
contain involves to a very high degree the exercise of judg- 
ment and discretion; and I find nothing in the law to indi- 
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cate that the Commission will or can exhaust its judgment 
and discretion in settling the terms of the preliminary and 
temporary instrument. 

If it has happened that the Commission,.in formulating 
any particular preliminary permit, has in fact set* forth 
so fully and completely the terms and conditions to be 
embodied in the license as to make it seem unfair or uncon- 
scionable, after the permittee has expended time and money 
in formulating plans on the basis of those conditions, to 
add new and more burdensome ones, the situation presented 
wil] be one which the Commission will meet, of course, in 
a just and equitable manner. With that, however, I have 
nothing to do. 

Both questions are therefore answered in the affirmative. 

Very respectfully, 
HARRY M. DAUGHERTY. 

To the Secretary or War. 


PAYMENT OF TRAVELING EXPENSES OF OFFICERS’ DE- 
PENDENTS—QUESTION FOR COMPTROLLER GENERAL. 


The questions propounded by the Secretary of Navy relating to the 
authority of the Navy Department to make payment of the 
traveling expenses incurred by officers’ dependents under the 
conditions herein mentioned should be submitted to the Comp- 
troller General for an advanced decision rather than to the At- 
torney Genera) for a legul interpretation of the statute. 


DEPARTMENT OF JUSTICE, 
August 4, 1922. 

Sir: By your letter of May 15, 1922, you request my 
opinion on the following questions arising in the adminis- 
tration of the affairs of your Department : 

1. Whether or not an officer detached from duty and 
ordered to his home to await orders has been ordered to 
make a permanent change of station within the meaning 
of the Act of May 18, 1920. so as to authorize your Depart- 
ment to furnish transportation for his dependents at Gov- 
ernment expense from the station from which detached to 
his home. 
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2. Whether your Department is authorized to furnish 
transportation at Government expense for *he dependents 
of a retired officer who is ordered to proceed from his home 
to a station when recalled to active duty, and also to 
furnish transportation at Government expense for the de- 
pendents of a retired officer when relieved from active duty 
and ordered to proceed to his home. 

You state that the detachment of the officer from the 
station or vessel is permanent, but that it is not the inten- 
tion of your Department to have him remain permanently 
at his home. You advance the opinion that an officer, de- 
tached from duty and ordered home to await further 
orders, has been ordered to make a permanent change of 
station within the meaning of the statute and that it was 
the intention of Congress that the family should accom- 
pany the officer. 

Section 12 of the Act of May 18, 1920, c. 190, 41 Stat. 601, 
604, provides: 

“ Sec. 12. That hereafter when any commissioned officer, 
noncommissioned officer of the grade of color sergeant, and 
above, including any noncommissioned officer of the Marine 
Corps of corresponding grade, warrant officer, chief petty 
officer, or petty officer (first class), having a wife or de- 
pendent child or children, is ordered to make a permanent 
change of station, the United States shall furnish trans- 
portation in kind from funds appropriated for the trans- 
portation of the Army, the Navy, the Marine Corps, the 
Coast Guard, the Coast and Geodetic Survey, and the Pub- 
lic Health Service to his new station for the wife and de- 
pendent child or children: Proveded, That for persons in 
the naval service the term ‘ permanent station, as used in 
this section, shall be interpreted to mean a shore station 
or the home yard of the vessel to which the person con- 
cerned may be ordered; and a duly authorized change in 
home yard or home port of such vessel shall be deemed a 
change of station: Provided further, That if the cost of 
such transportation exceeds that for transportation from 
the old to the new station the excess cost shall be paid to 
the United States by the officer concerned: Provided fur- 
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ther, That transportation supplied the wife or dependent 
child or children of such officer, to or from stations beyond 
the continental limits of the United States, shall not be 
other than by Government transport, if such transporta- 
tion is available: And provided further, That the person- 
nel of the Navy shall have the benefit of all existing laws 
applying to the Army and the Marine Corps for the trans- 
portation of household effects.” 

It is apparent that the answers to your inquiries involve 
principally the application of appropriations of Govern- 
ment funds to the payment of expenses of travel incurred 
by officers and their families under the conditions outlined 
in your letter. 

Section 8, Act of July 31, 1894, c. 174, 28 Stat. 207, pro- 
vides: 

“ Disbursing officers, or the head of any Executive De- 
partment, or other establishment not under any of the 
Executive Departments, may apply for and the Comp- 
troller of the Treasury shall render his decision upon any 
question involving a payment to be made by them or under 
them, which decision, when rendered, shall govern the 
Auditor and the Comptroller of the Treasury in passing 
upon the account containing said disbursement.” 

The above-quoted section places an obligation on the 
Comptroller of the Treasury (now the Comptroller Gen- 
eral) to render a decision upon any question involving a 
payment to be made by or under the head of any Executive 
Department, and contemplates the construction by him of 
statutes. 21 Op. 178, 181. 

The Comptroller of the Treasury is charged with the 
duty of rendering decisions upon questions involving pay- 
ments to be made by or under the direction of the head 
of an Executive Department, and his decision is final and 
conclusive as to all executive officers. 22 Op. 581; 23 Op. 
468; 25 Op. 185. 

The questions propounded by you should, therefore, be 
submitted to the Comptroller General for an advance de- 
cision on the authority of your Department to make pay- 
ment of the traveling expenses incurred by officers’ de- 
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pendents under the conditions mentioned by you, rather 
than to this Department for a legal interpretation of the 
statute. 
Respectfully, 
HARRY M. DAUGHERTY. 


To the SECRETARY OF THE Navy. 


PAY STATUS OF ENLISTED MAN RESTORED TO NAVAL 
SERVICE—QUESTION FOR COMPTROLLER GENERAL. 


The Attorney General does not deem it proper to express an opinion 
as to the pay status of an enlisted man for the period between 
the time he was discharged from the Navy under the judgment 
of a summary court-martial and the time the judgment was set 
aside and he was restored to the service, as that question has 
been decided by the Comptroller General whose decision thereon 
is final. 

Where disbursing officers, or the heads of Executive Departments, 
apply to the Comptroller General, in whom is vested all the 
power formerly conferred by law upon the Comptroller of the 
Treasury, for his decision upon any question involving a pay- 
ment, the decision, when rendered, should govern the case. 


DEPARTMENT OF JUSTICE, 
August 10, 1922. 

Sir: I have the honor to acknowledge receipt of your 
letter of May 31, with its inclosures, in which you request 
my opinion as to the effect of your action in setting aside 
or disapproving the proceedings, findings, and sentence of 
courts-martial which have been executed upon the approval 
of the convening authorities, when such action is based on 
the illegality of the proceedings or sentence, and especially 
whether your action in setting aside illegal sentences 
operates to restore the man concerned to the same status 
as if no court-martial had been held in his case. 

As I am not authorized under section 356, Revised 
Statutes, to render an opinion except upon a question of 
law which has arisen in the administration of the Depart- 
ment whose head requests the opinion, it is necessary in the 
present case to consider the facts stated by you in your 
letter and in the accompanying papers in order to deter- 
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mine precisely what question of law you have pending 
before you. 

It appears that certain enlisted men in the Navy were 
tried by summary courts-martial, ordered discharged, and 
sentences approved by the convening authority and carried 
into execution. Subsequently the matter was referred to 
you in due course, and you disapproved of the proceedings 
of the summary courts-martia] on the ground that they 
were illegal and without warrant of law, and you there- 
upon ordered the proceedings set aside. The enlisted men 
subsequently, in accordance with your decision, were 
brought back into the naval service, and were paid for the 
period between the time they were discharged under the 
sentences of the summary courts-martial and the time they 
returned to the service. When the disbursing officer’s ac- 
counts containing these payments were submitted to the 
auditor for the Navy Department in due course, he dis- 
allowed these payments, and his action was affirmed by the 
Comptroller General. You applied to the Comptroller 
General for a reconsideration of the question, which was 
eranted, but, upon reconsideration, the Comptroller Gen- 
eral affirmed his previous decision. 

The matter in dispute between yourself and the Comp- 
troller General may be stated as follows: The Act to Pro- 
mote the Administration of Justice in the Navy, approved 
February 16, 1909 (ch. 131, 35 Stat. 621, 623), provides by 
sections 9 and 17 as follows: 

“Sec. 9. That the Secretary of the Navy may set aside 
the proceedings or remit or mitigate, in whole or in part, 
the sentence imposed by any naval court-martial convened 
by his order or by that of any officer of the Navy or Marine 
Corps. 

“Sec. 17. That all sentences of summary courts-martial 
may be carried into effect upon the approval of the senior 
officer present, and all sentences of deck courts may be car- 
ried into effect upon approval of the convening authority 
ur his successor in office.” 

In the case of William Robert Harris, an enlisted man 
in the Navy, who was sentenced by a summary court-mar- 
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tial to discharge from the Navy, which sentence was ap- 
proved by the convening authority, and carried into effect 
under the provisions of section 17, supra, after which 
Harris returned to the service and was subsequently ar- 
rested on charge of an offense committed after his return, 
the United States District Court for the Eastern District 
of New York held, in a habeas corpus proceeding instituted 
by Harris, that, where the sentence was carried into effect 
pursuant to the authority conferred in section 17, supra, 


. the Secretary of the Navy had no power, under section 9, 


subsequently to set aside the sentence. On appeal, the 
Court of Appeals for the Second Circuit reversed the 
judgment of the lower court and held that the Secretary 
of the Navy had the power to set aside the judgment of 
@ summary court-martial, even when approved by the con- 
vening authority and executed, and that, therefore, Harris 
was, after his return to the Navy, amenable to the rules 
and regulations for the government of the Navy. This 
decision of the Court of Appeals for the Second Circuit 
was called to the attention of the Comptroller General 
in the present cases, and he held that this decision did not 
govern the pay status of an enlisted man for the period 
between his discharge by the summary court-martial and 
his return to service. The Comptroller General did not 
differ from but, on the contrary, agreed with the opinion 
of the Court of Appeals for the Second Circuit that the 
Secretary of the Navy had power to set aside the proceed- 
ings of a summary court-martial even after it had been 
approved and executed, but held that such action by the 
Secretary of the Navy could not affect the accomplished 
fact of the situation, viz, that the enlisted man had actually 
performed no services during the period in question by 
reason of the execution of the sentence. 

From the above statement it will be clearly seen that 
the actual question pending before you is not as to your 
power to set aside the judgment of a summary court-mar- 
tial but as to the effect of the exercise of such power on the 
pay status of the enlisted man during the period elapsing 
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while the judgment of the summary court-martial is in 
execution and before it has been set aside. 

Section 8 of the Dockery Act of July 31, 1894 (ch. 174, 
28 Stat. 207), provided that the balances certified bv the 
auditors of the Treasury, or upon revision by the Comp- 
troller of the Treasury, should be final and conclusive upon 
the executive branch of the Government, and that where 
disbursing officers, or the head of any executive depart- 
ment, applied to the Comptroller of the Treasury for his 
decision upon any question involving a payment, the de- 
cision, when rendered, should govern the case. Constru- 
ing these provisions of law, my predecessors have uni- 
formly held that a question of pay for the determination 
of the Comptroller can not be submitted to the Attorney 
General for his opinion merely because it may incidentally 
involve some power or the effect of some power claimed to 
exist in the head of a department. (See, for example, 25 
Op. 301, 28 Op. 129.) The same rule necessarily applies 
to the Comptroller General, in whom is vested all the 
power formerly conferred by law upon the Comptroller of 
the Treasury. (Act of June 10, 1921, ch. 18, sec. 304, 42 
Stat. 20, 24.) 

I have the honor, therefore, to advise you that I do not 
deem it proper to express my opinion upon the question 
submitted by you. 

Respectfully, 
HARRY M. DAUGHERTY. 

To the SECRETARY OF THE Navy. 


TRANSFER OF REGISTERED LIBERTY LOAN BONDS UPON 
BASIS OF CERTAIN JUDICIAL PROCEEDINGS. 


Under the circumstances herein stated. where a judgment was 
rendered by the Circuit Court of Charles Mix County of South 
Dakota against the owner of certain registered Liberty loan 
bonds and said bonds were sold under execution sale, the Treas 
ury Department may properly Make transfer of the bonds in 
question to the purchaser without assignment by the registered 
payee or his duly authorized agent. 
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It appears from the papers herewith submitted that the court had 
jurisdiction of the parties and subject matter of the suit; that 
the judgment of the court and the proceedings had thereunder 
effectively transferred the interest of the registered bondholder 
to the purchaser at the execution sale; and that the judgment 
rendered in said case is final and conclusive. 


DEPARTMENT OF JUSTICE, 
August 10, 1922. 

Str: By your letter dated May 22, 1922, you transmitted 
authenticated copies of summons, complaint, affidavit of 
service, judgment in favor of plaintiff and other papers 
in the case of E. J. Kiehlbauch et al. v. L. S. Taylor et al., 
in the Circuit Court of Charles Mix County, S. Dak. 

It appears that an execution issued on the judgment 
rendered in the above-entitled case was levied on two third 
4} per cent Liberty bonds in the denominations of $100 and 
$50, respectively, registered in the name of Levi S. Taylor; 
that said bonds were sold under execution sale and that the 
purchaser has made applicatior. to have the same trans- 
ferred to him without assignment by the registered payee. 

My opinion is requested as to whether or not the Treas- 
ury Department may properly make the requested transfer 
upon authority of the judicial proceedings had in said case 
without assignment by the registered payee; whether the 
court had jurisdiction of the parties defendant and the 
subject matter; and whether the judgment of the court and 
the proceedings thereunder effectively transferred the in- 
terest of the registered payee to the purchaser at the execu- 
tion sale. 

It appears from the papers submitted to me that the 
action was brought in the Circuit Court of Charles Mix 
County, S. Dak., a court of general jurisdiction; that the 
defendant Taylor was personally served with process, and 
made a general appearance by filing his answer therein. 
The court therefore had jurisdiction of the parties and the 
subject matter of the suit. 32 Op. 87. 

Judgment in favor of plaintiff was rendered on May 28, 
1921. The time within which an appeal might have been 
taken has expired and the judgment has therefore become 
final and is not subject to direct or collateral attack. 
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While the bonds were registered in the name of Levi 5S. 
Taylor and the judgment was rendered against L. S. Tay- 
lor, there is included with the papers an affidavit, executed 
by E. J. Kiehlbauch, cashier of the Bank of Avon, Avon, 
S. Dak., and plaintiff in said action. that he is well ac- 
quainted with L. S. Taylor, or Levi S. Taylor, and knows 
that L. S. Taylor, defendant in the above-entitled action, 
and Levi S. Taylor, registered payee in the bond, are one 
and the same person. Such an affidavit of identification 
would be acceptable in the transfer of real property and 
ought to be acceptable in transferring title to a registered 
United States bond. 

It is my opinion, based upon the papers sibwitied: that 
the court had jurisdiction of the parties and subject matter 
of the suit; that the judgment of the court and the pro- 
ceedings had thereunder effectivelv transferred the interest 
of the registered bondholder to the purchaser at the exe- 
cution sale; that the judgment rendered in said case is final 
and conclusive; and that the Treasury Department may 
properly make transfer of the bonds in question to the pur- 
chaser without assignment by the registered payee or his 
duly authorized agent. 

The papers inclosed with your letter are herewith re- 
turned. 

Respectfully, 
HARRY M. DAUGHERTY. 

To the SecRETARY OF THE TREASURY. 


BUSINESS ORGANIZATIONS DEFRAYING ENPENSES OF 
AGENTS OF THE DEPARTMENT OF COMMERCE. 


Under the circumstances herein stated, no Federal statute would 
be violated by the proposed arrangement hy which business or- 
ganizations assume the payment of the transportation expenses 
and hotel bills of agents of the Department of Commerce when 
such agents are sent to address these organizations on the work 
carried on by the Department through its Division of Simplified 
Practice. 
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DEPARTMENT OF «JUSTICE, 
August 10, 1922. 

Sir: I have the honor to acknowledge the receipt of your 
letter of June 23, requesting my opinion as to whether 
either of two Federal statutes specifically referred to by 
you, or any other statute of the United States, would be 
violated by an arrangement proposed to you by which 
business organizations obligate themselves to pay the trans- 
portation expenses and hotel bills of agents of the Depart- 
ment of Commerce under the following circumstances: 

On numerous occasions the Department of Commerce has 
received requests from business organizations to send a 
representative of the Department to address them on the 
work carried on by its Division of Simplified Practice, the 
object being to acquaint the commercial world with the 
benefits accruing to industry through the elimination of 
waste and excess sizes and varieties, and to give a proper 
conception of the work of this new division. In connec- 
tion with these requests, the proposition 1s made to pay all 
the traveling expenses of such agents, it being expressly 
stated by you in your letter that the proposed arrangement 
would not involve the expenditure of Government funds, 
nor would the representative receive any additional com. 
pensation for his visits. 

The particular statutes referred to by you are as follows: 

Section 8 of the District of Columbia Appropriation 
Act of June 26, 1912 (ch. 182, 37 Stat. 139, 184), provided : 

“ No money appropriated by this or any other Act shall 
be expended for membership fees or dues of any officer 
or employee of the United States or of the District of Co- 
lumbia in any society or association or for expenses of 
attendance of any person at any meeting or convention of 
members of any society or association, unless such fees, 
dues, or expenses are authorized to be paid by specific 
appropriations for such purposes or are provided for in 
express terms in some general appropriation.” 

It is clear that this enactment would not be violated by 
the arrangement proposed to you, since it 1s not contem- 
plated that any appropriation made by Congress shall be 
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used either to defray the expenses of the agents of the 
Department of Commerce, or as an advance to cover such 
expenses until reimbursement can be had from the busi- 
hess organization concerned. 

The Legislative, Executive and Judicial Appropriation 
Act of March 3, 1917 (ch. 163, 39 Stat. 1070, 1106), pro- 
vided : 

“On and after Julv first, nineteen hundred and nine- 
teen, no Government official or employee shall receive any 
salary in connection with his services as such an official or 
emplovee from any source other than the Government of 
the United States, except as may be contributed out of the 
treasury of any State. county. or municipality, and no per- 
son, association, or corporation shall make any contribu- 
tion to, or in any way supplement the salary of, any Gov- 
ernment official or employee for the services performed by 
him for the Government of the United States. Any per- 
son violating any of the terms of this proviso shall be 
deemed guilty of a misdemeanor, and upon conviction 
thereof shall be punished by a fine of not less than $1.000 
or imprisonment for not less than six months, or by both 
such fine and imprisonment as the court may determine.” 

This provision, it will be observed, is penal, and the law 
is well settled that (to paraphrase the language of Lord 
Coke) Acts of Congress are to be so construed as no man 
that is innocent or free from injury or wrong be. by a 
literal construction. punished or endangered. The object 
of the provision in the Act of March 3, 1917 (ch. 163). was 
that no Government official or emplovee should serve two 
masters to the prejudice of his unbiased devotion to the 
interests of the United States. Where, as in the arrange- 
ment proposed to vou. the officer or emplovee concerned 
does not personally benefit by the payments from outside 
sources, any more than he would if he paid his own travel- 
ing expenses, the statute is not violated. Literally there 
may be said to be a “contribution to” the officer or em- 
ployee for services performed by him for the Government, 
but in reality the contribution is to the Government itself, 
and is in furtherance, not in prejudice, of its interests. 
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There is nothing in what I have said in the least con- 
trary to the opinion of Comptroller Warwick in 16 Comp. 
Dec. 43. There the comptroller interpreted the facts sub- 
mitted to him by you as justifying the inference that out- 
side payment of expenses was desired and intended in 
order to enable you to pay higher salaries to certain ex- 
perts, and his opinion is based upon such inference. In the 
present case, however, no facts are presented to me which 
would justify such an inference, and I assume that the 
arrangement proposed is not intended to, and will not, re- 
sult, either directly or indirectly, in the payment of in- 
creased salaries or compensation to the officers or em- 
ployees concerned. 

No other statute has been called to my attention having 
a bearing on the matter submitted by you, and I have the 
honor, therefore, to advise you that the payment of the 
expenses of the agents of your Department under the cir- 
cumstances stated by you will not violate either of the 
statutes to which you call attention, or any other statute 
of the United States. 

Respectfully, 
HARRY M. DAUGHERTY. 

To the SECRETARY OF COMMERCE. 


IMPORTATION OF DUTIABLE MERCHANDISE IN THE 
SEALED MAILS. 


The importation of dutiable merchandise in the sealed mails from 
foreign countries, which are parties to the Universal Postal 
Convention of Madrid, is forbidden by the articles of the Uni- 
versal Postal Union now in force. 

Such forbidden merchandise, when so imported, may be seized and 
proceeded against as authorized in the case of merchandise im- 
ported contrary to law. 


DEPARTMENT OF JUSTICE, 
August 10, 1922. 
Sir: By your letter of May 24, 1922, you requested an 
expression of my opinion upon tlie Glee ais questions: 
1. Whether under the Universal Postal GonrenGon of 
Madrid, dated November 30, 1920, effective January 1, 
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1922, dutiable merchandise may be imported into the 
United States in the sealed mails from countries which are 
parties to the convention? 

2. Whether dutiable merchandise so imported should be 
seized and forfeited under the provisions of section 3082, 
R. S., as having been imported or brought into the United 
States contrary to law. or whether such merchandise should 
be returned to the country of origin? 

The importation of dutiable articles in the sealed mails 
coming from countries which are parties to the convention 
is prohibited by the articles of the Universal Postal Con- 
vention of Madrid. effective January 1, 1922, as shown by 
the following quotations from said convention: 

Article 1 provides that— 

“The countries between which the present convention 
is concluded, as well as those which may adhere to it here- 
after, form. under the title of Universal Postal Union, a 
single postal territory for the reciprocal exchange of corre- 
spondence between their post offices.” 

Article 2 provides in part that— 

“The provisions of this convention cover letters, post 
cards, both single and reply-paid, printed papers of every 
kind, commercial papers, and samples of merchandise 
originating in one of the countries of the Union and ad- 
dressed to another of those countries * * *,” 

Article 6, paragraph 6, provides that— 

“Packets of samples of merchandise may not contain 
any article having a saleable value: * * *.” 

Article 18, under the title “ Prohibitions.” provides in 
paragraphs 2 and 3 thereof as follows: 

“2. It is forbidden to send by post: 
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“(d) Articles hable to customs duty: 

“(e) Opium, morphine, cocaine. and other narcotics; 

“(f) Obscene or immoral articles: 

“(g) Any articles whatever of which the importation or 
circulation are forbidden in the countries of origin or 
destination. 
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“3. Packets falling under the prohibitions of the present 
article, which have been wrongly admitted to the post, 
must be returned to the post office of origin, except incases 
where the administration of the country of destination is 
authorized by its laws or by its internal regulations to dis- 
pose of them otherwise. * * *.” 

The articles of the convention were ratified and ap- 
proved by the Postmaster Genera] and the President, as 
provided by law. 

As the importation of dutiable merchandise from a for- 
eign country in the sealed mails arriving therefrom is 
clearly forbidden by the articles of the Universal Postal 
Convention of Madrid, the authority of the convention to 
prohibit such importation is immediately called in ques- 
tion. Section 398, R. S., reads: 

“For the purpose of making better postal arrangements 
with foreign countries, or to counteract their adverse meas- 
ures affecting our postal intercourse with them, the Post- 
master General, by and with the advice and consent of the 
President, may negotiate and conclude postal treaties or 
conventjons, and may reduce or increase the rates of post- 
age on mail-matter conveyed between the United States 
and foreign countries.” 

The Postmaster General has power under the above stat- 
ute, with the approval of the President, to negotiate and 
conclude a postal convention between the United States and 
a foreign country for the reciprocal transmission of mails 
between and through said countries (19 Op. 39; Id. 518), 
and the delegation of this power is not in conflict with the 
provisions of the Constitution (Id.). 

That the articles of the convention have the force and 
effect of law, where not in contravention of anv Federal 
statute, and that prohibited articles found in the mails 
may be seized and forfeited has been decided by the 
Supreme Court. Cotzhausen vy. Nazro, 107 U. S. 215. 

In that case the dutiable merchandise was brought into 
the United States in the sealed mails coming from Germany, 
contrary to the provisions of the postal convention then 
in force. ‘The jury found that there was no intent on the 
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part of the sender to avoid payment of duty on said mer- 
chandise. Notwithstanding the absence of guilty intent on 
the part of the sender, the Supreme Court held that the 
merchandise was subject to seizure and forfeiture for hav- 
ing been illegally imported. The court said: 

“Its introduction into the United States in this manner 
is. therefore, forbidden by the express provisions of the 
postal treaty under which it came, which is the law of the 
land, and is unauthorized by any act of Congress. 

No question is made in this case that the shawl! was duti- 
able. or that the amount of the duty claimed on it was the 
proper duty. 

Being dutiable, its introduction by mail into the United 
States was forbidden by the treaty. The revenue laws of 
the United States require that every owner or consignee 
of property imported from other countries shall report the 
same to the customs officers before it is landed from the 
vessel, and shall furnish an invoice of its character and pur- 
chase price, for valuation, or that it may be seen if it is 
duty free, and all the vexatious and annoying machinery of 
the custom-house, and the vigilance of its officers, are im- 
posed by law to prevent the smallest evasion of this prin- 
ciple. 

& ¢ * s ¢ 

It is a violation of the law to introduce dutiable articles 
at all in that mode, and articles so introduced are liable to 
seizure for such violation. 

s % 2 td 


This fraudulent and guilty knowledge, however, relates 
mainly to the punishment of the offender by fine and im- 
prisonment, and other sections. as 3061, authorize and di- 
rect the seizure of any property imported contrary to law; 
and the officer is to open envelopes for that purpose. and, 
on reasonable ground to believe it subject to duty or to 
have been unlawfully imported, he shall seize and secure 
the same for trial.” 

While the language of the articles of the postal conven- 
Hon in force at the present time is somewhat different from 
that in force at the time of the decision above cited, the in- 
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tent and meaning of the language used in each convention 
are identical, namely, that dutiable merchandise shal] not 
be imported in sealed packages or: envelopes sent by mail. 
Therefore the decision of the Supreme Court above cited 
is applicable to the provisions of Article 18 of the Uni- 
versal Postal Convention of Madrid. 

The method employed in introducing merchandise is 
immaterial if such introduction is contrary to law. United 
tates v. Chesbrough, 176 Fed. 778, 784. 

Answering your specific inquiries, therefore, you are 
advised that (1) the importation of dutiable merchandise 
in the sealed mails from foreign countries parties to the 
convention is forbidden by the articles of the Universal 
Postal Union now in force; and (2) such forbidden articles 
when so imported may be seized and proceeded against as 
authorized in the case of merchandise imported contrary to 
law. 

Respectfully, 
HARRY M. DAUGHERTY. 

To the SEcRETARY OF THE TREASURY. 


PORTO RICO—LEGALITY OF BOND ISSUE. 


The proposed issue by the Government of Porto Rico of $250,000 
of irrigation bonds, being authorized by Joint Resolution No. 47 
of the Legislature of Porto Rico, approved July 23, 1921. and not 
being in excess of the limit of indebtedness authorized by Con- 
gress, said bonds. when issued in the form and amount proposed, 
will be valid obligations of the people of Porto Rico. 


DEPARTMENT OF JUSTICE, 
August 12, 1922. 

Sir: By your letter of July 28, 1922, it is stated that the 
War Department has been authorized to issue and sell for 
the account of the Government of Porto Rico irrigation 
bonds in the amount of $250,000, to be dated January 1, 
1922, to bear interest at the rate of 5 per cent per annum, 
payable in series 1961-62. You request my opinion on 
the legality of the proposed issue. 
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The proposed bonds are to be issued under authority con- 
tained in the Act of Congress approved March 2, 1917 (39 
Stat. 951, 953), as amended by Act of February 3, 1921 (41 
Stat. 1096), and Joint Resolution No. 47 of the Tenth 
Legislature of Porto Rico, approved July 23, 1921, a cer- 
tified copy of which is included with the papers trans- 
mitted with your letter. 

By section 3 of the Act of March 2, 1917, as amended, 
supra, authority is granted to the people of Porto Rico to 
issue bonds and other obligations, when necessary to antici- 
pate taxes and revenues and to protect the public credit, 
provided such public indebtedness shall not exceed 10 per 
cent of the aggregate tax valuation of the property of 
Porto Rico. It is also provided that such bonds shall be 
exempt from taxation by the Governments of Porto Rico, 
the United States, and the several States, or any political 
or municipal subdivision thereof. 

Section 1 of Joint Resolution No. 47, Legislature of 
Porto Rico. approved July 23, 1921, appropriates $250,000, 
or so much thereof as may be necessary, “in the nature of 
an advance, from any funds in the Insular Treasury not 
otherwise appropriated,” for the purpose of reconstructing 
and extending the irrigation canals of the island of Porto 
Rico and certain auxiliary electric plants. Section 4 of 
said Resolution provides: 

“In case that the Treasury is in no condition to make 
the aforesaid advance of two hundred and fifty thousand 
(250,000) dollars, the Treasurer of Porto Rico is hereby 
authorized, empowered and directed to issue bonds of The 
People of Porto Rico to the sum of two hundred and fifty 
thousand (250.000) dollars, in accordance with the terms 
hereinafter set forth. The proceeds of the said issue of two 
hundred and fifty thousand (250.000) dollars shall be ap- 
plied, pursuant to the provisions of section 1 hereof, as 
follows: One hundred and fifty thousand (150,000) dollars 
for expenses of reconstruction of temporary works existing 
in the main distributing irrigation canals, and one hundred 
thousand (100,000) dollars for the construction of a pro- 
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posed auxiliary electric plant and for extensions of the 
present Carite electric plant.” 

Section 5 of the resolution provides that both principal 
and interest shall be payable at the Treasury of the United 
‘States, at the office of the Treasurer of Porto Rico, or at 
the office of the fiscal agent of the Government of Porto 
Rico, as the Treasurer of Porto Rico may determine. Sec- 
tion 6 provides the manner in which the bonds may be 
sold, and section 7 provides for the payment of the princi- 
pal and interest of said bonds. 

There is included with the papers transmitted the cer- 
tificate of the Treasurer of Porto Rico that the aggregate 
assessed valuation of real and personal property in the 
island of Porto Rico is $286,000,000, and that the total 
outstanding bonded indebtedness of the Government of 
Porto Rico at this time is $11,946,000. The proposed issue 
of bonds, together with the issue of $1,000,000 recently 
authorized, will not increase the bonded indebtedness be- 
yond the maximum amount authorized by law. 

The Treasurer of Porto Rico has designated the Treasury 
of the United States as the fiscal agent for the registration 
and transfer of the bonds when issued, and for the payment 
of both principal and interest when due. The issue of 
bonds and the manner and form of their issue have re- 
ceived the approval of the Governor of Porto Rico as 
provided by section 6 of the Joint Resolution. 

The form of bond transmitted with your letter is in 
substantial compliance with the law authorizing the issue. 
It is my opinion, therefore, that, when issued in the form 
and amount proposed, said bonds will be valid obligations 
of the people of Porto Rico. 

Respectfully, 
HARRY M. DAUGHERTY. 

To the Secretary oF War. 
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The Director of the United States Veterans’ Bureau alone, under 
the Act of April 20, 1922 (Public No. 194, 67th Cong.), is au- 
thorized to sign contracts on behalf of the United States for 
the construction of hospitals. 


DEPARTMENT OF JUSTICE, 
August 12, 1922. 

Sir: I have before me your favor of July 28, 1922, in 
which you say that a controversy has arisen as to who is 
the proper party to execute contracts on behalf of the 
United States for the construction of hospital buildings 
under the Act of April 20, 1922 (Public No. 194, 67th 
Cong.). You request that I give this matter consideration 
and advise the Secretary of War and the Director of the 
United States Veterans’ Bureau of my conclusions. In 
response to this request I beg leave to say: 

The Veterans’ Bureau, and the Director thereof, were 
established by the Act of August 9, 1921 (c. 57, 42 Stat. 
147). That Act, after transferring to the Director of the 
Veterans’ Bureau all the powers previously conferred upon 
the Director of War Risk Insurance. and after conferring 
upon the Director of the Veterans’ Bureau, subject to the 
general direction of the President, complete power to ad- 
minister, execute, and enforce the provision of the Act, 
provided, in so far as is material to the present question, 
as follows: 

“Sec. 9. The director, subject to the general directions 
of the President, shall be responsible for the proper exam- 
ination, medical care, treatment, hospitalization, dis- 
pensary, and convalescent care, necessary and reasonable 
after care, welfare of, nursing, vocational training, and 
such other services as may be necessary in the carrying 
out of the provisions of this Act. and for that purpose is 
hereby authorized to utilize the now existing or future fa- 
cilities of the United States Public Health Service, the 
War Department, the Navy Department, the Interior De- 
partment, the National Homes for Disabled Volunteer 
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Soldiers, and such other governmental facilities as may 
be made available for the purposes set forth in this Act; 
and such governmental agencies are hereby authorized and 
directed to furnish such facilities, including personnel, 
equipment, medical, surgical, and hospital services and 
supplies, as the director may deem necessary and advisable 
in carrying out the provisions of this Act, in addition to 
such governmental facilities as are hereby made avail- 
able * * * 

“When, in the opinion of the director, the facilities and 
services utilized for the hospitalization, medical care, and 
treatment for beneficiaries under this Act are unsatis- 
factory, the director shall make arrangements for the fur- 
ther hospitalization, care, and treatment of such bene- 
ficilaries by other means. 

“Tn the event that there is not sufficient Government 
hospital and other facilities for the proper medical care 
and treatment of beneficiaries under this Act, and the 
director deems it necessary and advisable to secure addi- 
tional Government facilities, he may, within the limits of 
appropriations made for carrying out the provisions of 
this paragraph, and with the approval of the President, 
improve or extend existing governmental facilities, or 
acquire additional facilities by purchase or otherwise. 
Such new property and structures as may be so improved, 
extended, or acquired shall become part of the permanent 
equipment of the Veterans’ Bureau or of some one of the 
now existing agencies of the Government, including the 
War Department, Navy Department, Interior Department, 
Treasury Department, the National Homes for Disabled 
Volunteer Soldiers, in such a way as will best serve the 
present emergency, taking into consideration the future 
services to be rendered the veterans of the World War, 
including the beneficiaries under this Act. 

“In the event Government hospital facilities and other 
facilities are not thus available or are not sufficient, the 
director may contract with State, municipal, or private 
hospitals for such medical, surgical, and hospital services 
and supplies as may be required, and such contracts may 


The President. 285 


be made for a period of not exceeding five years and may 
be for the use of a ward or other hospital unit or on such 
other basis as may be in the best interest of the benefici- 
aries under this Act. 

“The President is hereby authorized, should he deem it 
necessary and advisable for the proper medical care and 
treatment of beneficiaries under this Act, to transfer to 
the director the operation, management, and control of 
specifically designated hospitals now under the jurisdic- 
tion of the Public Health Service. Such hospitals when 
transferred shall be used exclusively for beneficiaries under 
this Act and shall be under the operative control of the 
d:rector for such period of time-as the President may pre- 
scribe” (42 Stat. 149, 150). 

Under these provisions, without question the Director 
of said Bureau had complete authority. subject to the 
supervision of the President. to contract for all hospital 
facilities, and to execute such contracts after thev had 
been entered into; and while he was authorized to avail 
himself of existing Government facilities if possible. the 
use by him of such facilities did not oust his general 
jurisdiction over the contracts and their execution, but 
merely constituted such Government agencies the agent of 
the Director of the Veterans’ Bureau, in the same manner 
and to the same extent as though he had emploved State or 
private agencies. 

Such being the state of the law. in sections 1 and 2 of the 
Act approved April 20, 1922, it was provided in part as 
follows: 

“That the Director of the United States Veterans’ 
Bureau, subject to the approval of the President, is hereby 
authorized to provide additional hospital and outpatient 
dispensary facilities for persons who served in the World 
War and are patients of the United States Veterans’ 
Bureau, by purchase and remodeling or extension of exist- 
ing plants, and by construction on sites now owned by the 
Government or on sites to be acquired by purchase, con- 
demnation, gift, or otherwise. * * * 
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“Provided, however, That the Director, with the ap- 
proval of the President, may utilize such suitable build- 
ings, structures, and grounds, now owned by the United 
States, as may be available for the purposes aforesaid, and 
the President is hereby authorized, by Executive order, to 
transfer any such buildings, structures, and grounds to the 
United States Veterans’ Bureau upon the request of the 
Director thereof. 

“ Sec. 2. That the construction of new hospitals or dis- 
pensaries, or the extension, alteration, remodeling, or re- 
pair of all hospitals or dispensaries heretofore or here- 
after constructed shall be done in such manner as the 
President may determine, and he is authorized to require 
the architectural, engineering, constructing, or other 
forces of any of the departments of the Government to do 
or assist in such work, and to employ individuals and 
agencies not now connected with the Government, if in 
his opinion desirable, at such compensation as he may 
consider reasonable.” 

The purpose of this Act was merely to extend the au- 
thority conferred upon the Director of the Veterans’ 
Bureau by the original Act of August 9, 1921, chapter 57, 
to cover purchase of lands and buildings for new hos- 
pitals. The original statute merely authorized the Di- 
rector to use existing facilities, either of the United States 
Government, of the several States and municipalities, or 
of private corporations or individuals. This authority 
not being extensive enough to care properly for the pa- 
tients under his charge, he was by the Act of April 20, 
1922, authorized to take over outside hospitals completely 
and remodel them, or to purchase or accept gifts of land 
and construct new buildings thereon. 

This additional legislation was certainly not intended 
entirely to change his relationship toward the contracting 
for and erecting of such hospitals, and to take from him 
the authority to contract and supervise, and transfer it to 
the particular agency charged with the work; but its 
purpose was to authorize the President to employ either 
existing agencies of the United States to do the actual 
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work or, where such agencies are not available, to employ 
private contractors. There is no difference, in so far as 
the legal construction of the Act of April 20, 1922, is con- 
cerned. between the employment of the agencies of the 
United States and of outside individuals and agencies. 
They are dealt with in the same sentence and in the same 
connection; but it must be admitted that if private indi- 
viduals and agencies are employed to do this work, the 
Director of the Veterans’ Bureau has, subject to the super- 
vision of the President, the power to enter into the con- 
tracts and to see to their execution. Therefore he must 
possess the same power where the other agencies of the 
United States are employed. The provision in section 2, 
which says that construction shall be done in such manner 
as the President may determine, refers not to the indi- 
viduals to be selected to sign contracts for the United 
States, but to the way the work is to be done; in short, 
the manner of construction. It was inserted to empower 
the President to employ outside agencies if that course 
was thought judicious, and also to require all available 
existing governmental agencies to aid in the work of hos- 
pitalization. In other words, section 2 of the Act merely 
authorized the employment of the personnel of other de- 
partments of the United States Government as agents of 
the Director of the Veterans’ Bureau to carry out the con- 
tracts which he is authorized to make. 

Furthermore, the language of the Act of May 11, 1922 

(Public No. 216, 67th Cong.), is full of significance. It is 
at least entitled to great weight as a contemporaneous 
construction by Congress itself of its earlier enactment 
which became a law only a few days before. It reads that 
for the purpose of carrying out the provisions of the Act 
of April 20, 1922— 
“there is appropriated * * * the sum of $12,000,000, 
and in addition to this amount the Director of the United 
States Veterans’ Bureau, subject to the approval of the 
President, may incur obligations for the purposes herein 
set forth not to exceed in the aggregate $5,000,000.” 
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Finally, attention is called to the title of the Act of 
April 20, 1922, which reads: “An Act to authorize an ap- 
propriation to enable the Director of the United States 
Veterans’ Bureau to provide for the construction of ad- 
ditional hospital facilities,” etc. I am not unaware of 
the rule that resort is not often made to the title of an 
Act to determine its meaning (Hadden v. Collector, 5 
Wall. 107, 110) ; but in certain cases at least it is not with- 
out value (Lapina v. Williams, 232 U.S. 78). 

From a consideration of all these matters I accordingly 
have the honor to advise you that in my opinion the Di- 
rector alone, under the Act of April 20, 1922, is author- 
ized to sign contracts on behalf of the United States for 
the construction of hospitals. 

In compliance with your request, I am sending a copy 
of this opinion to the Secretary of War and also a copy 
to the Director of the United States Veterans’ Bureau. 

Respectfully, 
HARRY M. DAUGHERTY. 

To the Presipenrt. 


AUTHORITY TO TRANSFER LAND FROM NAVY DEPART- 
MENT TO OTHER BRANCHES OF THE GOVERNMENT. 


The several tracts of land herein described, which were acquired 
by the Navy Department under specific authority of Congress 
for naval purposes, can not be transferred from the Navy De- 
partment to other executive departments without specific au- 
thority conferred by Congress. 

Opinion of April 20, 1921 (32 Op. 511), in so far as its reasoning 
is in conflict with the view herein expressed, is withdrawn. 


DEPARTMENT OF JUSTICE, 
August 23, 1922. 

Sir: I have before me your favor of recent date in 
which you request my opinion as to your authority to 
transfer to other branches of the Government the follow- 
ing tracts of land acquired by the Navy Department un- 
der certain Acts of Congress below mentioned: 

1. The entire naval reservation on Grovers Island, Ga., 
which was acquired on December 19, 1799, under the Act 
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of February 25, 1799 (1 Stat. 622), which authorized the 
President to spend a designated amount “in the purchase 
of growing or other timber, or the lands on which timber 
is growing, suitable for the Navy, and to cause the proper 
measures to be taken to have the same preserved for the 
future uses of the Navy.” No improvements have been 
made on this tract, which was acquired at a cost of $7,500; 
and for a number of years at least no use has been made 
of it for naval purposes. 

2. The entire naval reservation on Blythe Island, Ga., 
which was acquired on October 26, 1857, under the Act 
of January 28, 1857 (11 Stat. 156), which likewise au- 
thorized the President, out of money appropriated for that 
purpose, “to purchase a site for a navy depot on Blythe 
Island, on the coast of Georgia, and to erect such build- 
ings and make such improvements as may be necessary 
for the repair of United States vessels of war, and afford 
refuge therefor.” No improvements have been made on 
this tract, which was acquired at a cost of $130,000; and 
for a number of years at least no use has been made of 
it for naval purposes.? 

3. The entire naval reservation comprising the naval 
coal depot at Frenchmans Bay, East Lamoine, Me., ac- 
quired on May 10, 1900, under section 1552 R. S. (since 
repealed), which empowers the Secretary of the Navy to 
“establish, at such places as he may deem necessary, suit- 
able depots of coal, and other fuel, for the supply of steam- 
ships of war.” This property was acquired at. a cost of 
$24,550, and the value of the improvements thereon, con- 
sisting of a wharf and other buildings and structures, is 
estimated at $208,360. In recent an little, if any, use 
has been made of this tract. 


1 By the Act of March 3, 1901 (31 Stat. 1120), $2,000 was appropriated 
for establishing and marking the boundary Hne on Blythe Island, for laying 
out a rifle range upon the same, and for constructing a boat landing; the 
Secretary of the Navy was directed to report to Congress the condition and 
extent of any Government property at this place, whether the title to the 
same is good, and whether it is adapted to the necessary wants of the Navy 
Department. On November 4, 1901, he reported that the property could be 
used as a place for rifle practice, etc., but he did not think that there 
Was any present necessity for its use. 
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4. About 22.5 acres of the naval reservation at St. 
Helena, Va., acquired on August 26, 1846, under the Naval 
Appropriation Act of August 10, 1846 (9 Stat. 97, 99), 
which provided $2,403.50 “for the purchase of St. 
Helena.”? This property was acquired at the figure men- 
tioned and the cost of the land mentioned in the footnote 
was $132,500. Although a wet dock was never constructed, 
the reservation has been improved from time to time. 
the present value of the improvements being estimated at 
$78,349. 

Each of these four parcels was acquired under specific 
authority of Congress for naval purposes and, as set forth 
in a@ memorandum of the Judge Advocate General an- 
nexed to your letter, such improvements as have been 
made on them since their purchase have been provided for 
out of naval funds appropriated by Congress. The De- 
partment of Agriculture desires to acquire the first two 
mentioned tracts for use as agricultural experiment sta- 
tions, while the Department of Commerce desires to ac- 
quire the other two tracts for the use of the Lighthouse 
Service. 

In substance, your inquiry is whether, in these circum- 
stances, the executive branch of the Government has au- 
thority, under existing law, to make a permanent transfer 
of these tracts from the Navy Department to the other 
departments just mentioned. 

In my opinion authority to make the transfers here in 
question is entirely wanting. It will be observed that in 
every instance the tracts you mention were acquired under 
specific authority granted to that end by Congress itself. 
Under the Constitution (Art. IV, sec. 3) “The Congress 
shall have power to dispose of and make all needful rules 
and regulations respecting the territory or other property 
belonging to the United States”; and I am unaware of 
any statute by which it has empowered the Secretary of 
the Navy to surrender control over these tracts, avowedly 


24 portion of this reservation, not constituting, however, any part of 
the 22.5 acres, was acquired under the Act of May 4, 1898 (30 Stat. 377, 
878), which authorized condemnation proceedings to acquire designated 
iand for a wet dock and other purposes, 
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acquired for naval uses, by permanent transfers to other 
executive branches, however desirable the proposed gov- 
ernmental uses may be. Whether these tracts are longer 
needed for naval purposes is a matter which must ulti- 
mately be determined by Congress. I accordingly have 
the honor to advise you that they can not be transferred 
without specific authority conferred by Congress. 

The opinion rendered to the President on April 20, 1921 
(32 Op. 511), in so far as its reasoning is in conflict with 
the view here expressed, is withdrawn. 

Respectfully, 
HARRY M. DAUGHERTY. 


To the SEORETARY OF THE Navy. 


INCOME TAX—SALES—COMPUTATION OF TAXABLE GAINS 
OR DEDUCTIBLE LOSSES. 


As to the proper basis to be employed, under the Revenue Acts of 
1916, 1917, and 1918, in computing the taxable gain or deductible . 
loss in the case where property, acquired prior to March 1, 1913, 
is sold or otherwise disposed of thereafter, held, 

(a) That taxable gain resulted if the selling price was higher than 
the value on March 1, 1913, and if that value was higher 
than the cost thereof, to the extent that the selling price 
exceeded the value on March 1, 1913; 

(b) That taxable gain resulted if the selling price was greater than 
the cost and if the cost was greater than the value on March 
1, 1918, to the extent that the selling price exceeded the cost 
of the property sold or disposed of ; 

(c) That no taxable gain or allowable loss resulted if the selling 
price was greater than the value of the property on March 1, 
1913, but less than the cost thereof: 

(dq) That an allowable loss resulted if the selling price was less 
than the value on March 1, 1913, and [f that value was less 
than the cost to the extent of the difference between the 
value on March 1, 1913, and the selling price ; 

(c) That no taxable gain or deductible loss resulted if the selling 
price was less than the value thereof on March 1, 1913, but 
greater than the cost; or 

(f) That an allowable loss resulted if the selling price was Jess than 
the cost and if the cost was less than the value on March 1, 
1913, to the extent that the cost of the property disposed of 
exceeded the selling price thereof, 
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DEPARTMENT OF JUSTICE, 
August 23, 1922. 

Sir: I have the honor to acknowledge receipt of your 
letter of June 26, 1922, in which you request my opinion 
as to the proper basis to be used, under the Revenue Acts 
of 1916, 1917, and 1918, in computing the taxable gain or 
deductible loss in the case where property, acquired prior 
to March 1, 19138, is sold or disposed of thereafter. Ac- 
companying your letter was a brief submitted by the 
Waialua Agricultural Co. (Ltd.), of Honolulu, Hawaii, 
in which the validity of the regulations of the internal 
revenue and the procedure thereunder are questioned by 
the company specifically as to the following cases: 

“Where property acquired prior to March 1, 1913, is 
sold subsequent thereto at a price which is— 

“(a) Greater than the value thereof on March 1, 1913, 
which was higher than cost, or 

“(b) Greater than the cost thereof, which was higher 
than the value on March 1, 1913, or 

“(c) Greater than the value thereof on March 1, 1913, 
but less than cost, or 

“(d) Less than the value thereof on March 1, 1913, 
which was less than cost, or 

“(e) Less than the value thereof on March 1, 1913, but 
greater than cost, or 

“(f) Less than the cost thereof, which was less than the 
value on March 1, 1913.” 

The provisions of the Revenue Act of 1916 (39 Stat. 756) 
material to the subject under consideration, and not 
changed in any way by the Act of 1917 (40 Stat. 300), are: 

“Sec. 2. (a) That, subject only to such exemptions and 
deductions as are hereinafter allowed, the net income of a 
taxable person shall include gains, profits, and income de- 
rived from * * * businesses, trade, commerce, or 
sales, or dealings in property, whether real or personal, 
growing out of the ownership or use of or interest in real 
or personal property. also from interest, rent, dividends, 
securities, or the transaction of any business carried on 
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for gain or profit, or gains or profits and income derived 
from any source whatever: 
* * e * * 

“(c) For the purpose of ascertaining the gain derived 
from the sale or other disposition of property, real, per- 
sonal, or mixed, acquired before March first, nineteen hun- 
dred and thirteen, the fair market price or value of such 
property as of March first, nineteen hundred and thirteen, 
shall be the basis for determining the amount of such gain 
derived (39 Stat. 757, 758). 

“Sec. 5 (39 Stat. 759). 

s a s s * 

“(a) For the purpose of the tax there shall be allowed 
as deductions— 

“Fourth. Losses actually sustained during the year, 
incurred in his business or trade, * * *; Prowided, 
That for the purpose of ascertaining the loss sustained 
from the sale or other disposition of property, real, per- 
sonal, or mixed, acquired before March first, nineteen hun- 
dred and thirteen, the fair market price or value of such 
property as of March first, nineteen hundred and thirteen, 
shall be the basis for determining the amount of such loss 
sustained ; 

“Fifth. In transactions entered into for profit but not 
connected with his business or trade, the losses actually 
sustained therein during the year to an amount not ex- 
ceeding the profits arising therefrom ; 

a ® * s * 

“Sec.10. * * * For the purpose of ascertaining the 
gain derived or loss sustained from the sale or other dis- 
position by a corporation, joint-stock company or associa- 
tion, or insurance company, of property, real, personal, or 
mixed, acquired before March first, nineteen hundred -and 
thirteen, the fair market price or value of such property 
as of March first, nineteen hundred and thirteen, shall be 
the basis for determining the amount of such gain derived 
or loss sustained ” (39 Stat. 765, 766). 

The Act of 1918, dealing with the questions propounded, 
are: | ; 2s ee ee 
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“Sec. 202(a). That for the purpose of ascertaining the 
gain derived or loss sustained from the sale or other dis- 
position of property, real, personal, or mixed, the basis 
shall be— 

“(1) In the case of property acquired before March 1, 
1913, the fair market price or value of such property as 
of that date; and 

“(2) In the case of property acquired on or after that 
date, the cost thereof; or the inventory value, if the inven- 
tory is made in accordance with section 203” (40 Stat. 
1060). 

“ Sec. 213. That for the purpose of this title * * * 
the term ‘ gross income ’— 

“(a) Includes gains, profits, and income derived from 
* * * trades, businesses, commerce, or sales, or dealings 
in property, whether real or personal, growing out of the 
ownership or use of or interest in such property; also from 
interest, rent, dividends, securities, or the transaction of 
any business carried on for gain or profit, or gains or 
profits and income derived from any source whatever. 
7 * *»” (40 Stat. 1065). 

Treasury Decision 3206 (Internal Revenue) reads, in 
nart, as follows: 

“Regulations 45 (1920 Edition) are hereby amended 
‘n order that the rule announced by the Supreme Court 
in the cases of Goodrich v. Edwards, and Brewster v. 
Walsh, respecting the basis for the determination of tax- 
ible gain or deductible loss in the case of property ac- 
quired prior to March 1, 1913, and sold or disposed of 
subsequent thereto, may be incorporated therein. * * * 

“Art. 1561. Basis for determining gain or loss from 
sale.—For the purpose of ascertaining the gain or loss 
from the sale or exchange of property the basis is the 
cost of such property, or if acquired on or after March 
1, 1913, its cost or its approved inventory value. But in 
the case of property acquired before March 1, 1913, when 
its fair market value as of that date is in excess of its 
cost, the gain which is taxable is the excess of the amount 
realized therefor over such fair market value. Also in 
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the case of property acquired before March 1, 1913, when 
its fair market value as of that date is lower than its cost, 
the deductible loss is the excess of such fair market value 
over the amount realized therefor. No gain or loss is 
recognized in the case of property sold or exchanged (a) 
at more than cost but at less than its fair market value 
as of March 1, 1913, or (b) at less than cost but at more 
than its fair market value as of March 1, 1913. * * *° 

In the case of Goodrich v. Edwards, 255 U. S. 527, the 
question of what constituted gain within the meaning of 
the Revenue Act of 1916 was passed upon by the United 
States Supreme Court, which adopted a concession made 
by the Solicitor General to the effect that where no gain 
was realized by the taxpayer on a complete transaction. 
notwithstanding that the selling price was higher than 
the value on March 1, 1913, no tax should have been as- 
sessed against him; holding that section 2(c) was ap- 
plicable only where a gain over the original capital in- 
vestment had been realized after March 1, 1913, from a 
sale or other disposition of property, establishing the rule 
that increases in value occurring prior to March 1, 1913. 
should be excluded in computing taxable gain, and that 
only increases occurring subsequent to such date shoul 
be taxed. | 

Taxable gain having been thus construed by the Supreme 
Court, it follows that “ deductible loss” should have the 
same construction, the provisions relating to losses being 
practically identical with those relating to gain. In mak- 
ing the concession as to taxable gains, the Solicitor Gen- 
eral, in his brief in the Goodrich case, cited above, made 
the further concession that a loss on the complete trans- 
action must have been sustained in order-to make it a 
deductible loss, and that only the loss occurring subsequent 
to March 1, 1913, should be allowed as a deduction. 

The provisions of the Revenue Act of 1918 which deal 
with the subject of taxable gains and deductible losses are: 

“Sec. 202(a). That for the purpose of ascertaining the 
gain derived or loss sustained from the sale or other. 
disposition of property, real, personal, or mixed, the basis 
shall be— 
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“(1) In the case of property acquired before March 1, 
1913, the fair market price or value of such property as of 
that date: and 

*(2) In the case of property acquired on or after that 
date, the cost thereof; or the inventory value, if the m- 
ventory is mude in secordanes with section 203.” 

“Sec. 213. That for the purpose of this title * * * 
the term ‘ gross income ’>— 

“(a) Includes yuins, profits, and income derived 
from * * * trades, businesses, commerce, or sales, or 
dealings in property, whether real or personal, growing 
out of the ownership or use of or interest in such prop- 
erty; also from interest, rent, dividends, securities, or the 
transaction of any business carried on for gain or profit, 
or gains or profits and income derived from any source 
whatever. * * *” 

No substantial changes having been made in the corre- 
sponding sections of the two Acts, it is assumed that both 
Acts were intended by Congress to have the same con- 
struction, and the same basis should be employed in ar- 
riving at taxable gains and deductible losses upon the sale 
or other disposition of property. 

I am of the opinion that the date March 1, 1913, was 
intended to be used as a guide in ascertaining gains derived 
or losses sustained, but that the original cost should be 
taken into consideration, so that if there was no gain on 
the entire transaction there was no taxable gain, and if 
there was no loss on the entire transaction there was no 
deductible loss. It follows, therefore, that in limiting the 
Waialua Agricultural Co. (Ltd.) to the loss sustained by 
it on the sale of shares of stock of the Sugar Factors Co. 
(Ltd.), that is, the difference between cost and selling 
price, instead of to. the difference between March 1, 1913, 
value and selling price, the Internal Revenue Bureau acted . 
in accordance with law. In other words, the basis to be 
employed, under the Acts of 1916, 1917, and 1918, for the 
purpose of ascertaining the gain or loss from the sale or 
other disposition of property is the cost; and that in the 
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case of property acquired prior to March 1, 1913, when its 
fair market value as of that date is 1n excess of its cost, 
the taxable gain is the excess of the amount realized over 
such fair market value; that when its fair market value as 
of March 1, 1913, is lower than its cost, the deductible loss 
is the excess of such fair market value over the amount 
realized therefor; and that when the property is sold or 
otherwise disposed of at more than cost but at less than 
March 1, 1913, value, or at less than cost but at more than 
March 1, 1913, value, neither taxable gain nor deductible 
loss results. 

Replying specifically to the inquiry, I am of the opinion 
that where property acquired prior to March 1, 1913, is 
sold or disposed of thereafter— 

(a) Taxable gain resulted if the selling price was higher 
than the value on March 1, 1913. and if that value was 
higher than the cost thereof. to the extent that the selling 
price exceeded the value on March 1, 1913; 

(4) Taxable gain resulted if the selling price was greater 
than the cost and if the cost was greater than the value on 
March 1, 1913, to the extent that the selling price exceeded 
the cost of the property sold or disposed of; 

(c) No taxable gain or allowable loss resulted if the sell- 
ing price was greater than the value of the property on 
March 1, 1913, but less than the cost thereof; 

(d) An allowable loss resulted if the selling price was 
less than the value on March 1, 1913. and if that value was 
less than the cost to the extent of the difference between the 
value on March 1, 1913. and the selling price; 

(e) No taxable gain or deductible loss resulted if the 
selling price was less than the value thereof on March 1, 
1913, but greater than the cost; or 

(f) An allowable loss resulted 1f the selling price was 
less than the cost and 1f the cost was less than the value 
on March 1, 1913, to the extent that the cost of the prop- 
erty disposed of exceeded the selling price thereof. 

Respect fully, 
HARRY M. DAUGHERTY, 

To the SECRETARY OF THE TREASURY, 
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APPLICATION OF DENT ACT TO SETTLEMENT OF CLAIMS 
ARISING UNDER THE BOLLING AGREEMENT. 


The adjustment of claims arising under the so-called Bolling Agree- 
ment, which is an agreement whereby the British and American 
Governments assumed each a share of responsibility to British 
owners of United States patents for aeroplanes, their engines 
and accessories, may be proceeded with under section 3 of the 
Dent Act. . 

The Dent Act is still in force and there has been no amendment or 
modification of section 3 of said act. 

Under the authority of section 3 of the Dent Act, the Secretary of 
War may appoint a commission or board as the agency for the 
adjustment of claims arising under the Bolling Agreement, and 
such commission or board may be constituted as proposed by the 
Secretary. 


DEPARTMENT OF JUSTICE, 
February 16, 1922. 


Sir: In your letter of January 17, 1922, you requested 
my opinion as to the legality of certain proposed pro- 
cedure with reference to the adjustment of claims under 
an agreement known as the “ Bolling Agreement.” 

I have also received a memorandum of the Acting Judge 
Advocate General giving his opinion as to the matters 
referred to, which is in accord with that hereinafter ex- 
pressed. ) 

I understand that Colonel Bolling, acting under au- 
thority from the War Department, negotiated during the 
war an agreement with the British Government whereby 
the British and American Governments assumed each a 
share of responsibility to British owners of United States 
patents for aeroplanes, their engines and accessories. The 
agreement was expressed by an entry made at a meeting 
of the War Cabinet of Great Britain held July 2, 1917, as 
follows: 

“The British Government should be responsible during 
the war for any financial arrangements to be made with 
the British owners of patent rights in the aero engines, 


ee 
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( 
machines and their accessories which were to be manufac- 
tured in the United States, and that the American Govern- 
ment should be responsible for such arrangements after 
the war.” 
and in more amplified form in a letter from Sir Paul Har- 
vey to Colonel Bolling dated August 27, 1917, as follows: 

“If the American Government places with American 
manufacturers the production of British aeroplanes, en- 
gines or accessories in accordance with the agreed pro- 
gramme, the British Government will itself bear any lia- 
bility in respect of the rights of the British manufacturers 
in those aeroplanes, engines or accessories during the war. 
After the war the American Government must require 
the American manufacturers to discontinue the produc- 
tion of such aeroplanes, engines or accessories unless satis- 
factory arrangements are made with the British manu- 
facturers if it should desire the continuance of the pro- 
duction in America for its own purposes.” 

You call my attention to section 3 of the Act of March 
2, 1919, chapter 94, the Act being that known as the “ Dent 
Act,” and section 3 thereof reading as follows: 

“Sec. 3. That the Secretary of War, through such 
agency as he may designate or establish, is empowered, 
upon such terms as he or it may determine to be in the 
interest of the United States, to make equitable and fair 
adjustments and agreements, upon the termination or in 
settlement or readjustment of agreements or arrange- 
ments entered into with any foreign government or gov- 
ernments or nationals thereof, prior to November twelfth, 
nineteen hundred and eighteen, for the furnishing to the 
American Expeditionary Forces or otherwise for War pur- 
poses of supplies, materials, facilities, services or the use 
of property, or for the furnishing of any thereof by the 
United States to any foreign government or governments, 
whether or not such agreements or arrangements have 
been entered into in accordance with applicable statutory 
provisions; and the other provisions of this Act shall not 
be applicable to such adjustments” (40 Stat. 1273). 
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As f understand your request for an opinion you de- 
sire to be informed: 

1. Whether the so-called Bolling Agreement is included 
in those in which adjustment may be proceeded with un- 
der section 3 of the Dent Act. 

2. Whether the said section is still effective. 

3. Whether you can appoint a commission or board as 
the agency for adjustment of said agreement under that 
Act. 

4. Whether such commission or board may comprise 
representatives of the War Department, Department of 
Justice, and the Navy Department, duly delegated by 
their respective departments, and may operate under a 
precept issued to it by you under authority of the said Act. 

5. That you be advised, if the above Act is ineffective 
for the purposes described, as to whether the desired ac- 
tion may be taken under any other law. 


1. 


Section 3 above quoted of the Dent Act empowers the 
“Secretary of War * * * to make equitable and fair 
adjustments and agreements, upon the termination or in 
settlement or readjustment of agreements or arrangements 
entered into with any foreign government or govern- 
ments or nationals thereof, prior to November twelfth, 
nineteen hundred and eighteen, for the furnishing to the 
American Expeditionary Forces or otherwise for War pur- 
poses of supplies, materials, facilities, services or the use 
of property * * * whether or not such agreements or 
arrangements have been entered into in accordance with 
applicable statutory provisions; * * *.” 

It is clear that the so-called Bolling Agreement was 
entered into with a foreign government prior to November 
12, 1918. The agreement related to inventions and infor- 
mation concerning aircraft and particularly patented in- 
ventions furnished by British nationals for war purposes. 
Letters patent being plainly property (James v. Campbell, 
104 U. S. 356, 358), it must, I think, be held that in 
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turnishing the rights of British manufacturers therein, 
as provided by the agreement with Colonel Bolling, and 
undertaking to bear any liability in respect thereto during 
the period stated, the British Government, or its nationals 
through it, furnished, or agreed to furnish, “ for war pur- 
poses * * * the use of property” in the sense in- 
tended by the Act. 

There breathes throughout the Act the intention to 
permit the Secretary of War to deal with agreements of 
the character described on a fair and equitable basis and 
without severe insistence upon the technicalities of the 
law. Among other liberal expressions in the Act, for 
example, attention may be called to the granting of au- 
hority to proceed “ whether or not such agreements or ar- 
rangements have been entered into in accordance with 
applicable statutory provisions.” 


2. 


The Act referred to is still in force and there has been 
no amendment or modification of section 3 thereof. Vari- 
ous provisions of limitation are made in other sections of 
the Act, but it is unnecessary to consider these because it 
is provided in section 3 that “the other provisions. of this 
Act shall not be applicable to such adjustments.” 


3. 


The authority given to the Secretary of War enables 
him to act “through such agency as he may designate 
or establish.” Such an agency obviously would include 
a commission or board, to which is duly delegated by you 
the powers given by the Act. 


4, 


The Act itself places no limitation upon you as to the 
personnel of the agency which you may establish and to 
which you may delegate the power granted to you by the 
Act. If that agency be a commission or board, it may, 
under your authority, be made up of military or civil 
officers; or it may be appointed partly or wholly from — 
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civil life. There is nothing in the terms of the Act which 
limits you to the appointment of the board either from 
your department or from civil life. Your authority to 
appoint’ an officer of your own department on such pro- 
posed board is obvious. 

The duty of the Attorney General under various Acts 
of Congress to delegate an assistant for legal purposes 
when required by the head of a department is fully estab- 
lished. The service proposed by you of an officer of this 
Department upon a board for the adjustment of matters 
arising under the Bolling Agreement would be regarded 
by me as one calling for the legal services of this depart- 
ment to which you are entitled under the law. 

There is, apparently, no express provision of law for 
the delegation of an officer of the Navy to serve under your 
appointment on such a commission or board as is pro- 
posed; on the other hand, I can find no provision of law 
which forbids it. Section 1437 of the Revised Statutes 
provides: 

'“The President may detail, temporarily, three compe- 
tent naval officers for the service of the War Department 
in the inspection of transport vessels, and for such other 
services as may be designated by the Secretary of War.” 

Under the usual] rules of construction the “other pur- 
poses ” referred to in this section are obviously those corol- 
lary to the main purpose of the detail, namely, “for the 
service of the War Department in the inspection of trans- 
port vessels.” The authorizing of the President by this 
section of the law to appoint officers for the specific pur- 
pose referred to can not be held to be a limitation either 
upon the general powers of the Secretary of War or the 
specific powers granted under section 3 of the Dent Act. 
If it were necessary to support your authority to name as 
a member of the proposed commission or board an officer 
of the Navy, it might well be pointed out that the adjust- 
ment will involve determination of questions arising out of 
both army and naval use of the property concerned, and 
that the peculiarity of the naval use as distinguished from 
the army use of said property would require the presence 
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in the making of such adjustments of an officer of the 
Navy on account of the Navy interests involved, and that. 
therefore, service of the naval officer delegated by the Navy 
Department to act upon the proposed commission or board 
appointed by you might well be considered as the perform- 
ance of service within his line of duty as a naval officer. 

In my opinion, however, it is not necessary to find such 
reasons to support the appointment of an officer of the 
Navy who is detailed to that service by the Secretary of 
the Navy. The authority given you to create the agency 
is plenary and it lies within your discretion to name upon 
that commission or board officers of any Government de- 
partment or anyone from civil life unless there 1s specific 
exemption by law from such service of any individual 
proposed. There is no such exemption from such service 
as to any of the members of the proposed commission or 
board suggested by you. 

In my opinion, therefore. the statute referred to (sec. 3 
of the Dent Act) provides for procedure for adjustment of 
the Bolling Agreement as proposed by you; it is still effec- 
tive and may still be proceeded under, and the agency 
which vou may establish under that Act may be a board 
constituted as you propose. 

The above answers to your other questions make it un- 
necessary to answer the alternative one propounded. 

Respectfully. 
HARRY M. DAUGHERTY. 

To the Secretary or War. 


VALIDITY OF ST. LOUIS HOSPITAL LEASE, 


The lease executed November 4. 1918, covering the city infirmary 
and a part of the isolation hospital at St. Louis, which lease pur- 
ported to be between the city of St. Louis, as lessor, and the 
United States, as lessee, but which was signed on the part of the 
lessor by the mayor and comptroller of St. Louis, is void because 
by the city’s charter the power to lease its real property is ex- 
pressly confided to the board of aldermen. 

In view of the fact that this lease has been found to be void, it is 
sugzested that the Secretary of the Treasury again submit to the 
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Comptroller General the question as to the availability of appro- 
priations to pay a higher rental for said property in any new 
lease he may desire to execute. 


DEPARTMENT OF JUSTICE, 
April 3, 1922. 

Sir: On November 4, 1918, a written lease was executed 
purporting to be between the city of ‘St. Louis, as lessor, 
and Lieut. Col. John A. Hornsby, of the Army Medical 
Corps, acting for and on behalf of the United States, 
which was designated as the lessee. The instrument was 
signed on the part of the lessor by the mayor and comp- 
troller of St. Louis. Under its terms the city infirmary 
and all the isolation hospital except the east building were 
leased for Army hospital purposes from November 15, 
1918, to June 30, 1919, at a stipulated rental, with an op- 
tion on the lessee’s part to renew from one fiscal year to 
another as often as the needs of the public service might 
require, but not beyond June 30, 1925. The lease is accom- 
panied by Hornsby’s certificate to the effect that he was 
satisfied that the persons signing for the lessor had au- 
thority to bind the latter and that in accordance with 
Army regulations he had waived supporting proof. Pos- 
session was at once taken, and later the lease was trans- 
ferred to the Public Health Service under the Act of 
March 3, 1919 (40 Stat. 1302). Notice having been served 
on the lessor in May, 1921, that possession would continue 
during the fiscal year 1922, the city, prompted no doubt 
by a conviction that the rental was grossly inadequate, 
immediately protested that the lease was void. It has 
accordingly declined the rent accruing subsequent to June 
30, 1921, but has indicated its willingness to enter into a 
new lease upon payment of a much higher rental. 

Under date of February 8, 1922, you requested my 
opinion whether you have authority to execute a new 
lease at this higher rate—a question which of course turns 
on the validity and existence of the old lease. The Comp- 
troller General, to whose opinion of July 21, 1921, you 
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have called my attention, has expressed the view that au- 
thority is lacking. Upon the facts disclosed to him at 
that time—to which, as he himself says, his opinion is 
limited—his conclusion was thoroughly justified. But a 
material and important circumstance, of the existence of 
which he was then unaware, has now been brought to 
light. I refer to the provision in the city's charter which 
vests al] legislative power in a board of aldermen, to whom 
alone is given the right to exercise, by ordinance, the vari- 
ous powers the city possesses, among them the leasing of 
its real property. 

Whether in view of this the old lease, which confessedly 
was neither authorized nor ratified by the board of alder- 
men. is valid and enforceable, is of course a question for 
my determination. For if I assert its validity I shall no 
doubt be called upon to maintain my position by institut- 
ing a suit for specific performance or defending an ac- 
tion to recover possession, or possibly resisting a suit in 
the Court of Claims to recover on an implied contract 
a fair and just amount for use and occupation. 

My answer to vour inquiry can, therefore, be expressed 
ina few words. I feel persuaded that the lease is void, 
the mavor and comptroller having no authority to exer- 
cise the powers expressly confided by the city’s charter to 
the board of aldermen. And I am unable to find cir- 
cumstances amounting to a ratification by the board of 
this void lease, or the existence of any facts estopping the 
city from asserting this defense. 

In view of the foregoing I would suggest that you 
again submit to the Comptroller General the question as 
to the availability of appropriations to pay a higher 
rental in any new lease vou desire to execute. 

Very respect fully. 
HARRY M. DAUGHERTY. 

To the Secretary oF THE TREASURY. 
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JURISDICTION OVER WEST POINT-HIGHLAND FALLS 
ROAD—COLLISION OF AUTOMOBILE WITH ROAD GATES. 


As to the jurisdiction of the United States over the West Point- 
Highland Falls road and the liability for damages resulting from 
the collision of an automobile with the gates across said road at 
the point where it enters the West Point Military Reservation, 
held, 

(1) That the United States has exclusive jurisdiction over the 
military reservation at West Point, N. Y., and of the lands 
contained within its boundaries. 

(2) That the placing of gates upon the roadway at the boundary 
of the military reservation at West Point, N. Y., and the clos- 
ing of same at such time or times as the War Department 
by proper reasonable regulations deems desirable in the in- 
terests of the protection of Government property or Govern- 
ment activities there, was and Is legal. 

(3) That regulations closing the gates at certain specified times, 
but permitting anyone on lawful business to pass the gates at 
any hour, are reasonable regulations 

(4) That the dumage to said gates was caused by negligent driving 
on the part of Dr. George W. Blanchard at 4.40 a. m., January 
14, 1922, for which damage he is liable to the United States 
in the sum of $26.41. 

(5) That the United States is not Hable to Dr. George W. Blanch- 
ard for damage to his automobile. . 


DEPARTMENT OF JUSTICE, 
June 17, 1922. 


Sm: Replying to your letter of June 8, 1922, requesting 
an expression of opinion upon the subject of the jurisdic- 
tion of the United States and the State of New York, 
respectively, over the West Point-Highland Falls road, 
the question having arisen from damages to an automobile 
driven by Dr. George W. Blanchard, and to certain gates 
maintained by the United States across said road at the 
point where the road enters the West Point Military Reser- 
vation, I have the honor to state as follows: 

The facts set forth in the papers accompanying your 
letter are: 

1. At 4.40 a.m. January 14, 1922, an automobile driven 
by Dr. George W. Blanchard of Highland Falls, N. Y., 
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ran into and damaged the gates of the West Point-High- 
land Falls road at the south end of the West Point Military 
Reservation. The damage to (Government property 
amounted to $26.41; the damage to the automobile con- 
sisted of a bent front axle, the money value undetermined. 

2. On February 28, 1922, demand was made on Doctor 
Blanchard to the amount of $26.41 for the damages noted 
above. Doctor Blanchard submitted a counter claim for 
compensation for the damage to his car as the result of - 
the collision. 

3. The property upon which the gates were erected was 
a roadway especially reserved from the purchase of the 
above property under deeds executed on the 16th of May, 
1889, e¢ seg., and the pertinent part of the deeds contains 
a description of the property by metes and bounds, and 
continues : 

“Containing two hundred and thirty-one (231) acres of 
land, exclusive of right of way of the New York, West 
Shore and Buffalo Railway Company, and including the 
area of two wagon roads upon said parcel of land which 
contain six (6) acres; the true area being two hundred and 
twenty-five (225) acres. * * * Excepting the land 
conveyed by Edward V. Kinsley and Elizabeth H. Kinsley, 
his wife, to the New York, West Shore and Buffalo Rail- 
way Company, described in deed dated June 30, 1881, and 
recorded in Orange County Records of Deeds in Book No. 
306, page 370, July 1, 1881, and reserving to the people of 
the State of New York the rights in the highways men- 
tioned in chapter 300 of the laws of said State passed in 
year 1888, entitled ‘An Act in relation to the purchase by 
the United States of certain land adjoining the military 
reservation at West Point, N. Y., and ceding jurisdiction 
of this State over lands to the United States.’” 

4. Section 1 of the Act of cession referred to reaus as 
follows: 

“Consent is hereby given under paragraph seventeen 
of section eight, article one, of the Constitution of the 
United States, to the purchase by the United States of the 

whole or a part of the lands of the estate of the late E. V. 
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Kinsley, lying to the south of and adjoining the Govern- 
ment lands at West Point, New York, in the county of 
Orange, and now the property of the heirs of said Kinsley, 
for the erection and maintenance thereon of forts, maga- 
zines, arsenals, dockyards, military academy, hospitals, and 
other needful buildings; and the legislature hereby also 
cedes the jurisdiction over said land to the United States, 
reserving the right to serve civil and criminal process as 
- now existing, except so far as such process may affect the 
real or personal property of the United States, and the 
occupancy of the highways now existing or which may 
exist upon said lands under the laws of the State.” 

5. The gates in question were erected under authority 
of an Act of Congress approved March 6, 1896 (29 Stat. 54, 
ch. 48), and their position is very close to the outlet of one of 
the roads described in the deed mentioned in paragraph 3 
(supra). Both the original roads have fallen into disuse 
and are in places entirely obliterated. The present West 
Point-Highland Falls road has been constructed and main- 
tained by the (rovernment and lies some distance east of 
the original road. 

6. There are two wings to the gate erected on the present 
road and these, under orders issued by the superintendent, 
are closed between 11 p. m. and 6 a. m. and all vehicles 
attempting to pass between those hours are subject to 
examination by a member of the guard, in order that no 
unauthorized persons may enter or leave, or Government 
property be taken off the reservation unlawfully. In this 
connection it is to be noted that the superintendent is in 
command of the post at West Point and is charged, inter 
alia, with the safety of the Government property thereon; 
the administration of the Military Academy, and the train- 
ing of the personnel on duty thereat. The authority of 
the superintendent is based on paragraph 203 A. R., No- 
vember 15, 1913, and on instructions from the Secretary 
of War. Anyone on lawful business can pass the gate 
at any hour. 

The Constitution of the United States, art. 1, sec. 8, 
cl. 17, provides that, Congress shall have power— 
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“To exercise exclusive legislation in all cases whatso- 
ever * * * over all places purchased by the consent 
of the legislature of the State in which the same shall be, 
for the erection of forts, magazines, arsenals, dockyards, 
and other needful buildings.” 

The phrase “exclusive legislation” has been held to 
mean “exclusive jurisdiction.” (United States v. Tully, 
110 Fed. 899.) 

The State has the power to withhold its consent to the 
transfer of its jurisdiction over the land purchased, or to 
limit its consent, subject however to the restriction that 
the State can not interfere with the proper use of the 
land by the United States for military purposes. (In 
re Ladd, 74 Fed. 31.) 

When the consent is given, either with or without 
reservations, such consent under the Constitution vests in 
Congress exclusive legislation over the place beyond the 
reach of the legislature of the State. (New York Post 
Office Site, 10 Op. 34 at 39.) 

The State under the reservation of highways can ex- 
ercise only such jurisdiction as does not interfere with 
any of the constitutional uses for which the military reser- 
vation was established. A reservation in favor of the 
State can be deemed valid only so far as it is not repug- 
nant to the grant. (Fort Porter Military Reservation, 
16 Op. 592.) 

The fact that this highway was or was not one of the 
highways reserved in the consent to the transfer of this 
property to the United States, but was practically an 
alteration of the road is, in view of the above, of no 
importance in the instant case. 

The proper protection of the property of the United 
States, in this instance the Military Reservation at West 
Point. N. Y.. is indisputable. 

I am of opinion— 

I. That the United States has exclusive jurisdiction over 
the military reservation at West Point, N. Y., and of the 
lands contained within its boundaries. 

II. That the placing of gates upon the roadway at the 


boundary of the military reservation at West Point, N. Y.. 
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and the closing of same at such time or times as the 
War Department by proper reasonable regulations deems 
desirable in the interests of the protection of Government 
property or Government activities there, was and is legal. 

III. That regulations closing the gates at certain speci- 
fied times, but permitting any one on lawful business to 
pass the gates at any hour, are reasonable regulations. 

IV. That the damage to said gates was caused by negli- 
gent driving on the part of Dr. George W. Blanchard at 
4.40 a. m., January 14, 1922, for which damage he is 
liable to the United States in the sum of $26.41. 

V. That the United States is not liable to Dr. George W. 
Blanchard for damage to his automobile. 

Respectfully, 

HARRY M. DAUGHERTY. 
To the Secretary or War. 


TRANSFER OR EXCHANGE OF GOVERNMENT BONDS AND 
NOTES REGISTERED IN NAME OF GUARDIAN OF MINOR. 


Where United States bonds and notes are registered in the name of 
a duly appointed and qualified guardian of a minor, it would be 
proper to require duly authenticated copies of his appointment 
and qualification as such guardian or of his authority to assign 
such bonds and notes for transfer or exchange. 

Where such bonds and notes are registered in the name of a person 
as natural guardian of a minor, it is not necessary to require nny 
proof of his appointment and qualification as such guardian, and 
payment to the natural guardian and the execution by him of 
proper releases and assignments would fully protect the Govern 
ment. 

DEPARTMENT OF JUSTICE, 
July 20, 1922. 
Sir: I have your letter of July 10, 1922, making refer- 
ence to my opinion of June 10, 1922, in which letter you 

ask “ whether, in view of your opinion of June 10, 1922, 

the Government will be adequately protected in accepting 

for transfer or exchange for coupon bonds or notes, bonds 
or notes registered in the form ‘Henry Jones, guardian 


Norr.— This opinion was temporarily withheld from publication and later 
released. 
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of John Jones, a minor,’ or similar form, upon the assign- 
ment by the guardian designated in the inscription on the 
bonds or notes without further proof of his appointment 
and qualification as guardian or of his authority to assign 
the bonds or notes for transfer or exchange.” 

It is my opinion that in the event the designated payee 
is in fact the duly appointed and qualified guardian of 
the infant named it would be proper for you to require 
duly authenticated copies of his appointment and qualifica- 
tion as such guardian or other authority to act in such 
capacity. 

However, as set out in my opinion of June 10, 1922 (33 
Op. 197), in the event that such bonds or notes are regis- 
tered in the name of a person as natural guardian of a 
minor, as, “ Henry Jones, natural guardian for John Jones, 
a minor,” the payment to the designated payee as “ Henry 
Jones” and the execution by him of proper releases and 
assionments would fully protect the Government, the law 
regarding the designated person as the payee and the addi- 
tional verbiage as merely descriptio persone. In such 
case, of course, it would not be necessary to require any 
proof of appointment and qualification as “ natural guard- 
ian” as no such appointments are made by constituted 
authorities under our laws and, as before stated, the addi 
tional verbiage is entirely surplusage. 

Cordially yours, 
HARRY M. DAUGHERTY. 

To the SECRETARY OF THE TREASURY. 


COMPUTATION OF OFFICER STRENGTH OF THE NAVY. 


The total number of commissioned officers of the active list of the 
line of the Navy should be computed at the present time upon the 
basis of the total authorized enlisted strength of 131,485 men, as 
provided in the Act of July 1, 1918 (40 Stat. 714). 

DEPARTMENT OF JUSTICE, 
September 5, 1922. 
Sir: I have the honor to acknowledge receipt of your 
letter of August 19, 1922, asking my opinion upon the 
question whether the number of commissioned officers of 
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the active list of the line of the Navy should be computed 
at the present time on the basis of the total authorized 
enlisted strength of the Navy, as provided in the Act of 
July 1, 1918 (40 Stat. 714), or on the basis of the average 
number of enlisted men in the Navy as provided in the 
Act of July 1, 1922 (Public, No. 264, 67th Cong.). 

The Act of August 29, 1916 (39 Stat. 576), provides: 

“Hereafter the total number of commissioned officers 
of the active list of the line of the Navy, exclusive of 
commissioned warrant officers, shall be four per centum 
of the total authorized enlisted strength of the active list, 
exclusive of the Hospital Corps, prisoners undergoing 
sentence of discharge, enlisted men detailed for duty with 
the Naval Militia, and the Flying Corps.” 

These provisions are still in force, so that the present 
authorized officer strength of the active list of the line 
of the Navy depends upon what is the present “total au- 
thorized enlisted strength” of the Navy. 

The Act of August 29, 1916, provided that the Presi- 
dent might, whenever in his judgment a sufficient national 
emergency existed, increase the authorized _ enlisted 
strength of the Navy to 87,000 (39 Stat. 575). The Act 
of May 22, 1917 (40 Stat. 84), provided for a temporary 
increase in the authorized enlisted strength of the active 
list of the Navy, but prior to the Act of July 1, 1918, no 
increase was made in the permanent authorized enlisted 
strength of the Navy (40 Stat. 714). This Act contained 
the following provisions: 

“That the authorized enlisted strength of the active list 
of the Navy is hereby increased from eighty-seven thou- 
sand to one hundred thirty-one thousand four hundred 
and eighty-five. 

“That the authorized enlisted strength of the active 
list of the Navy is hereby temporarily increased from one 
hundred thirty-one thousand four hundred and eighty-five 
to one hundred eighty-one thousand four hundred and 
eighty-five; * * *. 

“Additional commissioned officers in the Navy and 
Marine Corps, based upon the temporary increases herein 
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authorized in the number of enlisted men, shall be tem- 
porarily appointed * * * the distribution in said 
grades and ranks to be made in accordance with the provi- 
sions of the Act of August twenty-ninth, nineteen hundred 
and sixteen: * * *,” (40 Stat. 714, 715.) 

The Act of July 1, 1918, makes a clear distinction be- 
tween the permanent maximum strength of the enlisted 
force of the Navy, upon which the maximum number of 
permanent officers in the Navy is to be computed, and the 
temporary maximum enlisted strength of the enlisted 
force, upon which the appointment of additional tempo- 
rary officers may be based. The provisions of the Act 
indicate that Congress intended the permanent officer 
strength of the Navy to be fixed upon a stable basis rather 
than to fluctuate with temporary changes in the actual 
number of enlisted men who might from time to time 
be in the naval service. 

Legislation subsequent to the Act of July 1, 1918, did 
not change the total authorized enlisted strength of the 
Navy as therein fixed. The actual number of enlisted 
men in the naval service was cut down from time to time 
in accordance with the size of appropriations made for 
the pay of the enlisted men on the active list. Notwith- 
standing reductions made in the actual number of en- 
listed men in the naval service the number of officers of 
the active list was still computed on the basis of the maxi- 
mum enlisted strength of 131.485 as provided in the Act 
of July 1, 1918. 

The Naval Appropriation Act of July 1, 1922 (Public 
No. 264, 67th Congress), provides: 

“Immediately upon the approval of this Act the Secre- 
tary of the Navy shall begin to reduce the enlisted strength 
of the Navy, by furlough without pay (and no refunds 
shall be required of men so furloughed). discharge, or 
otherwise, under such regulations as he may prescribe, 
without regard to the provisions of existing law govern- 
ing discharges, so that the average number of enlisted 
men, including 6.000 apprentice seamen, shall not exceed 

86,000 during the fiscal vear 1923: * * *” 
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This Act does not purport to change the permanent au- 
thorized enlisted strength to which the Navy in a time 
of emergency may be expanded. It simply provides that 
the “average number of enlisted men” during the present 
fiscal year shall not exceed 86,000. If it had been the 
intention of Congress to alter the maximum authorized 
enlisted strength of the Navy as then fixed by statute, the 
Act of July 1, 1922, would not have fixed its new figure 
on the basis of the “average number” of men in the 
service during a certain fiscal year. Furthermore, if Con- 
gress had intended to lower the maximum authorized en- 
listed strength of the Navy as then fixed by statute, the 
provisions regulating the number of enlisted men who 
were to remain in the service of the Navy would have 
covered an indefinite future period and would not have 
been limited to the period of a single fiscal year. 

The Act of July 1, 1922, specifies the manner in which 
the enlisted force fdr the fiscal year shall be reduced, and 
it contains additional provisions protecting the interests 
of men of 12 years or more of service. The same Act, on 
the other hand, does not contain any provision prescrib- 
ing a method for the reduction of the officer personnel of 
the Navy. The Army Appropriation Act of June 30, 
1922 (Public No. 259, 67th Congress), which was under 
consideration at the same time as the Navy Appropria- | 
tion Act, contains elaborate provisions governing the re- 
duction of the officer personnel of the Army. I regard 
the omission of any such provisions in the Act of July 1, 
1922, as indicating that Congress did not intend that Act 
to work a reduction in the existing officer personnel of the 
active list of the Navy. 

The Act of July 1, 1922, appropriated $25,586,102 for 
the pay of commissioned officers of the line and staff of the 
Navy. I am informed by your Department that this 
amount was based on estimates calculated for a number of 
commissioned officers for the fiscal year 1923, twelve hun- 
dred to fifteen hundred in excess of the number whick 
would be authorized on the basis of a total authorized en- 
listed strength of 86,000. I am also informed by your 
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Department that the appropriation for the pay of enlisted 
men contained in this Act y as based upon the number who 
were to be actually retained in the service during the fiscal 
year 1923. The appropriations contained in the Act of 
July 1, 1922, therefore, appear to me to furnish additional 
evidence that Congress did not intend by that Act to re- 
duce the maximum authorized enlisted strength of the 
Navy upon which the permanent officer strength of the 
active list of the Navy was to be computed. 

While the Act of July 1, 1922, was under debate in 
Congress, the Senators and Representatives best acquainted 
with its provisions categorically stated that the authorized 
officer personnel of the Navy would not be reduced by 
the Act, but that it would continue to be computed upon 
a total authorized enlisted strength of 131,485 men as 
then fixed by law. (Rep. Kelley, Cong. Rec., daily issue, 
67th Cong., 2nd sess., Vol. 62, p. 6096; Rep. Oliver, ibid., 
p. 10295; Senator Swanson, ibid., p. 9602; Senator Poin- 
dexter, ibid., p. 9603.) 

I am informed by your Department that on July 6, 
1922, and again on August 8, 1922, the Senate confirmed 
the appointment of certain officers to grades in the Navy 
which at the time of the appointments contained a larger 
number of officers than would be authorized if the officer 
strength of the Navy was computed on the basis of a 
total authorized enlisted strength of 86,000 men. By this 
action the Senate showed that it did not regard the Act 
of July 1, 1922, as fixing the officer personnel of the Navy 
on the basis of the 86,000 enlisted men as therein provided 
for the fiscal year 1923. 

I am of the opinion that the Act of July 1, 1922, in 
reducing to 86,000 the average number in the enlisted 
strength of the Navy during the fiscal year 1923 dealt 
solely with the actual number of enlisted men who should 
be in the service of the Navy during this limited period, 
and that it therefore did not alter the figures previously 
fixed by Congress for the maximum authorized expansion 
of the Navy in case of emergency. I conclude that the 
total number of commissioned officers of the active list of 
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the line of the Navy may be computed at the present time 
upon the basis of the total authorized enlisted strength of 
131,485 men as provided in the Act of July 1, 1918. 
Respectfully, 
HARRY M. DAUGHERTY. 


To the SECRETARY OF THE Navy. 


INTERSTATE COMMERCE COMMISSION—DISPOSITION OF 
EXCESS RAILWAY OPERATING INCOME. 


Moneys paid to and received by the Interstate Commerce Commis- 
sion as excess railway operating income, under the provisions of 
section 15(a) of the Interstate Commerce Act (41 Stat. 488), are 
not ‘“‘ public moneys ” in the sense that they should be covered into 
the Treasury of the United States. 

The commission has the power to deposit, in its own name and 
subject to its draft, the moneys in the general railroad contingent 
fund, not employed for the purposes specified in the statute, in 
banks or trust companies designated from time to time by the 
Secretary of the Treasury as Government depositaries. 

The accounts of the commission relating to the general railroad 
contingent fund are subject to audit by the General Accounting 
Office. 

DEPARTMENT OF JUSTICE, 


September 9, 1922. 


Sir: I have the honor to acknowledge the receipt of 
your letter of June 30, 1922, transmitting, with your 
approval, a letter from the chairman of the Interstate 
Commerce Commission requesting an expression of my 
opinion on certain questions relating to the status of 
moneys paid to and received by the Interstate Commerce 
Commission as excess railway operating income under the 
provisions of section 422 of the Transportation Act of 1920 
(41 Stat. 456, 488) amending section 15 of the Interstate 
Commerce Act. The questions are as follows: 

“(a) Are the moneys received as excess railway operat- 
ing income ‘public moneys’ in the sense that they should 
be covered into the Treasury of the United States? 

“(b) Has the Commission power to administer the fund 
without reference to the provisions of the Act of July 31, 
1894 (28 Stat. 205), as amended by the Act of June 10, 
1921 (42 Stat. 20)? 
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“(c) Has the Commission the power to deposit, in its 
own name and subject to its draft, the moneys in the fund, 
not employed for the purposes specified in the Act, in banks 
or trust companies designated from time to time by the 
Secretary of the Treasury as Government depositaries? ” 

By section 15(a) of the Interstate Commerce Act Con- 
gress intended to provide an assurance that railroad com- 
panies whose business is honestly, efficiently, and econom- 
ically managed will realize a fair return upon the aggre- 
gate value of their properties held for and used in the 
service of transportation. Realizing that rates for some 
sections could not be so adjusted as to give such fair return 
to roads whose expenses are large in comparison with their 
income without making the net earnings of other roads 
unreasonably great, it was provided that, if a carrier 
should receive for a year a net railway operating income 
in excess of 6 per centum of the value of its property held 
and used in the service of transportation, with one-half of 
such excess a reserve fund should be created by and for 
the use of the carrier, and the other half should be paid 
to the Interstate Commerce Commission, to constitute a 
revolving fund to be used in the manner and for the pur- 
poses therein designated; and your inquiries relate to this 
latter fund. 

The provisions of said section 15(a), which have a mate- 
rial bearing upon the questions under consideration, are 
the following: 

In paragraph (5), after stating that the carrier should 

not be permitted to retain and use such excess as ordinary 
funds, it was declared that— 
“* * © any carrier which receives such an income so 
in excess of a fair return, shall hold such part of the excess. 
as hereinafter prescribed, as trustee for, and shall pay it 
to, the United States.” (41 Stat. 489.) 

The first sentence of paragraph (6) reads as follows: 

“If, under the provisions of this section, any carrier 
receives for any year a net railway operating income in 
excess of 6 per centum of the value of the railway prop- 
erty held for and used by it in the service of transporta- 
tion, one-half of such excess shall be placed in a reserve 
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fund established and maintained by such carrier, and the 
remaining one-half thereof shall, within the first four 
months following the close of the period for which such 
computation is made, be recoverable by and paid to the 
Commission for the purpose of establishing and maintain- 
ing a general railroad contingent fund as hereinafter 
described.” (41 Stat. 489.) 

Paragraph (9) provides: 

_ “The Commission shall prescribe rules and regulations 
for the determination and recovery of the excess income 
payable to it under this section, and may require such 
security and prescribe such reasonable terms and condi- 
tions in connection therewith as it may find necessary.” 

Paragraph (10) reads as follows: 

“lhe general railroad contingent fund so to be recover- 
able by and paid to the Commission and all accretions 
thereof shall be a revolving fund and shall be administered 
by the Commission. It shall be used by the Commission 
in furtherance of the public interest in railway transporta- 
tion either by making loans to carriers to meet expendi- 
tures for capital account or to refund maturing securi- 
ties originally issued for capital account, or by purchasing 
transportation equipment and facilities and leasing the 
same to carriers, as hereinafter provided. Any moneys in 
the fund not so employed shall be invested in obligations 
of the United States or deposited in authorized depositaries 
of the United States subject to the rules promulgated from 
time to time by the Secretary of the Treasury relating to 
Government deposits.” (41 Stat. 490.) 

Paragraph (11) prescribes how carriers may make appli- 
cation to the Commission for a loan; and paragraph (12) 
provides that upon a finding of the Commission that a 
proper case is presented for a loan the Commission may 
make the loan applied for, prescribing the security to be 
furnished, which shall be adequate to secyre the loan; 
and that, “Such loans when repaid, and all interest paid 
thereon, shall be placed in the general railroad contingent 
fund.” 

Paragraph (13) prescribes how a carrier may apply for 
a lease of transportation equipment or facilities purchased 
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with moneys from this contingent fund; and paragraph 
(14) prescribes under what circumstances the Commission 
may make a lease of such equipment or facilities, and pro- 
vides that, “All rental charges and other payments received 
by the Commission in connection with such equipment and 
facilities, including amounts received under any sale 
thereof, shall be placed in the general railroad contingent 
fund.” (41 Stat. 491.) 

Paragraph (15) reads as follows: 

“The Commission may from time to time purchase, con- 
tract for the construction, repair and replacement of, and 
sell, equipment and facilities, and enter into and carry 
vut contracts and other obligations in connection there- 
with, to the extent that moneys included in the general 
railroad contingent fund are available therefor, and in so 
far as necessary to enable it to secure and supply equip- 
ment and facilities to carriers whose applications therefor 
are approved under the provisions of this section, and to 
maintain and dispose of such equipment and facilities.” 

Section (16) provides: 

“The Commission may from time to time prescribe such 
rules and regulations as it deems necessary to carry out the 
provisions of this section respecting the making of loans 
and the lease of equipment and facilities.” 

Quotations are made at such length from the statute to 
show how completely this fund is under the immediate 
supervision and control of the Interstate Commerce Com- 
mission. In paragraph (5) it is declared that the carrier 
shall hold the part of the excess belonging to this contin- 
gent fund “as trustee for, and shall pay it to, the United 
States”; yet when the entire section is read together it 
conclusively appears that the Government of the United 
States possesses no beneficial interest whatever in such 
fund, and that it is held solely for the purposes therein 
preseribed. In the next paragraph it is specifically re- 
qured that the fund shall be paid to the Interstate Com- 
raerce Commission; and the Commission alone is em- 
powered to make loans from this fund to carriers making 
proper application, and to invest portions of it in pur- 
chasing railway equipment and facilities for transporta- 
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tion, and lease the same to carriers applying therefor. 
And all interest upon such loans and rentals received from 
such leases are paid to the Commission and become a part 
of the revolving fund. 

It is apparent that Congress intended that this fund 
should not to any great extent remain idle on deposit, but 
that it should be extensively used in improving transpor- 
tation facilities. To accomplish that purpose it is neces- 
sary for it to largely constitute an active account, one 
subject to continual withdrawals and deposits. And every 
withdrawal therefrom and deposit thereto is made entirely 
under the supervision and control of the Commission, with- 
out the right of any other Government official to interfere 
therewith. 

Paragraph (10), it is true, provides that such portion of 
this contingent fund as is not employed in the manner 
designated shall be “ invested in obligations of the United 
States or deposited in authorized depositaries of the United 
States subject to the rules promulgated from time to time 
by the Secretary of the Treasury relating to Government 
deposits ”; but this does not either expressly or by implica- 
tion require that the funds shall be deposited in the United 
States Treasury. In fact, the implication is to the con- 
trary, because if it were covered into the United States 
Treasury this provision would be useless. This simply 
directs the Interstate Commerce Commission to purchase 
with the idle part of the fund obligations of the United 
States, and in making deposits to be controlled by the 
rules promulgated by the Secretary of the Treasury relat- 
ing to Government deposits. 

Section 3617, R. S., specifies what funds shall be depos- 
ited in the United States Treasury, and reads as follows: 

“The gross amount of all moneys received from what- 
ever source for the use of the United States, except as other- 
wise provided in the next section, shall be paid by the 
officer or agent receiving the same into the Treasury, at as 
early a day as practicable, without any abatement or deduc- 
tion on account of salary, fees, costs, charges, expenses, or 
claim of any description whatever. But nothing herein 
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shall affect any provision relating to the revenues of the 
Post-Office Department.” 

It will be observed that this section refers only to funds 
received “for the use of the United States.” In other 
words, funds to be used in bearing the expenses of the 
administration of the Government and paying the obliga- 
tions of the United States. As this revolving fund is not 
created for the use of the United States, it does not fall 
strictly within the provisions of this section. 

With reference to the duties of the Treasurer, section 
305, R. S., provides that— 

“The Treasurer shall receive and keep the moneys of the 
United States, and disburse the same upon warrants drawn 
by the Secretary of the Treasury, countersigned by either 
Comptroller, and recorded by the Register, and not other- 
wise. He shall take receipts for all moneys paid by him, 
and shall give receipts for all moneys received by him; 
and all receipts for moneys received by him shall be 
indorsed upon warrants signed by the Secretary of the 
Treasury, without which warrant, so signed, no acknowl- 
edgment for money received into the public treasury shall 
be valid.” 

As shown by the above-quoted provisions of section 
15(a), the Interstate Commerce Commission has complete 
control of this revolving fund, and it is administered— 
that is, handled from day to day—by that body; and the 
Secretary of the Treasury can exercise np authority what- 
ever over such fund. It clearly was never intended that 
this fund should be deposited in the Treasury of the 
United States and withdrawn therefrom under the require- 
ments of this section of the Revised Statutes. 

I therefore answer your first question in the negative; 
and an affirmative answer to your third question necessarily 
results therefrom. 

The Act of July 31, 1894, mentioned in the second ques- 
tion propounded by the Interstate Commerce Commission, 
reorganized the offices of the several comptrollers and 
auditors of the Treasury Department, and established a 
uniform practice for the auditing of all Government 
accounts of every description. It will suffice to quote para- 


322 Disposition of Excess Railway Operating Income. 


graph fifth of section 7, defining the duties of the Auditor 
of the State and Other Departments, which official was 
directed to receive and examine all accounts relating to all 
business within the jurisdiction of certain Departments 
and bureaus, including the Interstate Commerce Commis- 
sion: 

“Fifth. The Auditor for the State and other Depart- 
ments shall receive and examine all accounts of salaries 
and incidental expenses of the offices of the Secretary of 
State, the Attorney General, and the Secretary of Agricul- 
ture, and of all bureaus and offices under their direction ; all 
accounts relating to all other business within the jurisdic- 
tion of the Departments of State, Justice, and Agriculture; 
all accounts relating to the diplomatic and consular service, 
the judiciary, United States courts, judgments of United 
States courts, Executive Office, Civil Service Commissiva, 
Interstate Commerce Commission, Department of Labor, 
District of Columbia, Fish Commission, Court of Claims 
and its judgments, Smithsonian Institution, Territorial 
governments, the Senate, the House of Representatives, the 
Public Printer, Library of Congress, Botanic Garden, and 
accounts of al] boards, commissions, and establishments of 
the Government not within the jurisdiction of any of the 
Executive Departments. He shall certify the balances aris- 
ing thereon to the Division of Bookkeeping and Warrants, 
and send forthwith a copy of each certificate, according 
to the character of the account, te the Secretary of the 
Senate, Clerk of the House of Representatives, Sergeant at 
Arms of the House of Representatives, or the chief officer 
of the Executive Department, commission, board, or estab- 
lishment concerned.” (28 Stat. 207.) 

By the Act of June 10, 1921, also mentioned in said ques- 
tion, it was provided (sec. 304) that— 

“All powers and duties now conferred or imposed by 
law upon the Comptroller of the Treasury or the six 
auditors of the Treasury Department (of which the Audi- 
tor of the State and Other Departments was one), and the 
duties of the Division of Bookkeeping and Warrants of 
the Office of the Secretary of the Treasury, relating to 
keeping the personal ledger accounts of disbursing and 
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collecting officers, shall, so far as not inconsistent with 
this Act, be vested in and imposed upon the General 
Accounting Office, and be exercised without the direction 
from any other officer. (42 Stat. 24.) 

By this legislation it was the undoubted purpose of 
Congress to vest and consolidate in the newly created Gen- 
eral Accounting Office all work of auditing Government 
accounts. The advantages to be gained were independence 
of the audit, uniformity of method, and accurate data as 
to all funds used or administered by the governmental 
Departments, Commissions, or other agencies. The above- 
quoted statute expressly applies to “all accounts relating 
to * * * Interstate Commerce Commission,” and there 
is nothing in the statute creating and providing for the 
administration of this contingent fund which suggests that 
the accounts of the Commission relating thereto shall not be 
subject to audit by the General Accounting Office the same 
as its accounts relating to its own expenditures. 

I therefore answer your second question in the negative. 

Respectfully, 
HARRY M. DAUGHERTY, 

To the PresipEnt. 


BONDS OF THE MANILA RAILROAD CO, 


As to the $1,485,000 7 per cent sinking fund bonds of the Manila 
Railroad Co., issued under authority of Act No. 3008 of the 
Philippine Legislature of February 28, 1922, held, 

(1) That the guaranty of the Philippine Government as indorsed 
on said bonds will be a valid and binding guaranty ; 

(2) That said bonds will, when issued, be binding and valid obliga- 
tions ; 

(8) That the issue and pledge of $2,811,000 4 per cent bonds of the 
Manila Railroad Co. in the manner proposed will be valid and 
binding. 


DEPARTMENT OF JUSTICE, 
September 22, 1922. 
Sm: I have the honor to acknowledge receipt of your 
letter of September 21, 1922, stating that the Bureau of 
Insular Affairs of the War Department, acting for the 
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Manila Railroad Co., on September 15, 1922, offered for 
sale $1,485,000 7 per cent sinking-fund bonds. 

There were transmitted with your letter copy of the 
Act of the Philippine Legislature No. 3008, approved 
February 28, 1922, authorizing the Government of the 
Philippine Islands to guarantee payment of the principal 
and interest of said bonds; copy of deed of trust of the 
Manila Railroad Co. to the Chase National Bank of New 
York City; copy of resolution adopted by the stockholders 
of the railroad company authorizing the issue of said bonds 
and pledging $2,811,000 of 4 per cent gold bonds of said 
railroad company as security for the payment of principal 
and interest of the 7 per cent bonds to be issued, and other 
papers in connection therewith. My opinion is requested 
in regard to the following three points, namely: 

1. Whether the guarantee of the Philippine Government 
as indorsed on said $1,485,000 7 per cent sinking-fund 
bonds of the railroad company will be valid and binding. 

2. Whether the issue of said $1,485,000 7 per cent sinking- 
fund bonds will be valid and binding. 

3. Whether the issue and pledge of said $2,811,000 4 
per cent bonds of the railroad company will be valid and 
binding. 

The legality of the issue of $1,485,000 7 per cent bonds 
of the Manila Railroad Co. and the guarantee of payment 
of the principal and interest of said bonds by the Philip- 
pine Government was considered in my opinion to you of 
April 21, 1922. (33 Op. 147.) In the opinion referred to 
I stated I was of the opinion that the Manila Railroad Co. 
was duly authorized by the Philippine Legislature to issue 
said bonds and the Philippine Government was duly au- 
thorized by said legislature to guarantee the payment of 
both principal and interest thereof. | 

It is proposed to pledge as security for the payment of 
said 7 per cent railroad bonds $2,811,000 of the 4 per cent 
gold bonds of the Manila Railroad Co., the pledged bonds 
to be deposited with a trustee with power, in case of de- 
fault, to sell the same and apply the proceeds to the pay- 
ment of the principal and interest of the 7 per cent bonds 
which it is now proposed to sell. 
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I have considered the questions submitted to me in con- 
nection, with the papers and documents transmitted with 
your letter, and am of the opinion (1) that the guaranty 
of the Philippine Government as indorsed on said 7 per 
cent railroad bonds will be a valid and binding guaranty; 
(2) that said 7 per cent bonds of the Manila Railroad Co. 
will, when issued, be binding and valid obligations; and 
(3) that the issue and pledge of said $2,811,000 4 per cent 
bonds of the Manila Railroad Co. in the manner proposed 
will be valid and binding. 

The papers inclosed with your letter are herewith 
returned. | 

Respectfully, 
GUY D. GOFF, 
Acting Attorney General, 
To the SEcRETARY oF War. 3 


USE OF A PORTION OF CAMP LEWIS MILITARY RESERVA- 
TION BY THE VETERANS’ BUREAU. 


The use of a portion of the Camp Lewis Military Reservation for 
the erection and maintenance of a hospital for the veterans who 
are under the care of the Veterans’ Bureau would not violate the 
covenant or condition in the deed respecting the use by the United 
States of the land included in the reservation. 

In order to avoid any complication it would be advisable not to 
transfer the land in question to the Veterans’ Bureau, but to allow 
its use under permit or sanction of the War Department, under 
whose Jurisdiction the reservation now is administered. 


DEPARTMENT OF JUSTICE, 
September 23, 1922. 

Sir: Your letter of September 12, 1922, requests my 
opinion as to the legal effect of a proposed transfer to the 
Veterans’ Bureav of a tract of land included in the Camp 
Lewis Military Reservation, Washington, upon which that 
bureau desires to erect and maintain a hospital. 

The land which comprises the reservation was deeded to 
the United States by Pierce County, Wash., which ac- 
quired it pursuant to authority conferred by the Legisla- 
ture of Washington in the Act of January 27, 1917 (Laws 


of Washington, 1917, c. 3, p. 2.5), by which it was empow- 
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ered to acquire lands and to convey them to the Govern- 
ment for military purposes, “including supply stations, 
the mobilization, disciplining, and training of the United 
States Army, State militia, and other organizations, as are 
now or may be hereafter authorized or provided by or 
under Federal law.” 

The deed of conveyance recited that it was made in 
order that the property might be used for such purposes, 
and also contained the express condition that “if the 
United States should ever cease to maintain the tract above 
described for the uses above named, title to the lands 
* * * will revert to said Pierce County without fur- 
ther act by it to be performed.” 

Because of doubt as to whether the transfer to the Vet- 
erans’ Bureau of this tract would violate the terms of the 
deed of conveyance, the County Commissioners have exe- 
cuted a consent to such trasnfer. 

In my opinion, the use of a portion of the Camp Lewis 
Reservation for the erection and maintenance of a hospital 
for the veterans who are under the care of the Veterans’ 
Bureau will not violate the covenant or condition respect- 
ing the use of the land donated by Pierce County. 

The purpose for which the donation was made was to 
provide for a mobilization and training camp. The camp 
is to be continued, and the erection and maintenance of a 
hospital upon a part of the land is not inconsistent with 
the maintenance of the camp. The County is not preju- 
diced, for the special benefits declared in the Act of the 
Legislature which would accrue to it by the use of the land 
for military purposes are not diminished. On the con- 
trary, they will probably be increased by the carrying 
through of the hospital project. The general purpose 
for which the grant was made will not be frustrated. 

The situation presented here is a much stronger case 
than that considered by the Circuit Court of Appeals in 
Los Angeles University v. Swarth, 107 Fed. 798, where the 
court held that a covenant in a deed that the land con- 
veyed should be devoted exclusively as a part of the campus 
of the university was not violated by permitting a por- 
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tion of the land to be occupied for the purpose of drilling 
for oil thereon (p. 806). 

I am of opinion, however, that in order to avoid any 
complication it would be adyisable not to transfer the land 
to the Veterans’ Bureau. but to allow its use under permit 
or sanction of the War Department, under whose jurisdic- 
tion the reservation now is administered. 

Respectfully, 
HARRY M. DAUGHERTY, 

To the Secretary or War. 


ORDERING COTTON DUCK FROM THE ATLANTA PENITEN- 
TIARY WITHOUT OBTAINING COMPETITIVE BIDS. 


The Government may order cotton duck and other merchandise 
manufactured at the textile mill at the Atlanta Penitentiary 
without obtaining competitive bids as required by section 3709 of 
the Revised Statutes and other statutes having like requirements. 

The provisions of section 3709 of the Revised Statutes, and similar 
statutes, requiring that all purchases and contracts for Govern- 
ment supplies shall be made by advertising for proposals, are 
inapplicable to a transfer of property from one Government estab- 
lishment to another. 

DerpaRTMENT OF JUSTICE, 
September 23, 1922. 

Simm: I have the honor to comply with your letter dated 
September 1, 1922, requesting in behalf of the Chief Co- 
ordinator of the General Supply and the purchasing of- 
ficers of certain executive departments and other Gov- 
ernment establishments an expression of my opinion as 
to the authority of those officers to purchase cotton duck 
and other merchandise manufactured at the textile mill 
at the Atlanta Penitentiary without obtaining competitive 
bids as required by section 3709 of the Revised Statutes 
and other statutes having like requirements. 

By the Act of July 10, 1918, ch. 144, 40 Stat. 896, the 
Attorney General was authorized and directed to estab- 
lish, equip, maintain, and operate at the United State Pen- 
itentiary, Atlanta, Ga., a factory or factories for the man- 
ufacture (a) of cotton fabrics to supply the requirements 
of the War and Navy Departments, and the Emergency 
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Fleet Corporation; (6) cotton duck suitable for tents and 
other Army purposes; (c) canvas for mail sacks, and (d) 
mail sacks and other similar mail-carrying equipment. 
Section 1 carries the limitations that the factory or fac- 
tories shall not be so operated as to abolish or curtail the 
production of any existing Government workshop, and 
that “the articles so manufactured shall be sold only to 
the Government of the United States.” (Italics mine.) 

Section 2 provides that the products of the mill shall be 
sold at the current market prices as determined by the 
Attorney General or his authorized agent, and that all 
moneys and reimbursements received from such sales shal] 
be deposited to the credit of the working capital fund. 
Sections 3 to 7, inclusive, provide for the payment to in- 
mates or their dependents of suitable pecuniary earnings; 
for an initial appropriation of $650,000; for the creation 
of a working capital fund into which all receipts of the 
mill shall be paid; for the making of annual detailed re- 
ports to Congress of all operations of the mill; and for 
the disbursement of the moneys of the working capital 
fund for the purchase, repair, and replacement of ma- 
chinery, compensation of civilian officers and employees, 
etc. 

The limitations of section 1 are reinforced by section 
8, which provides that the products of the textile mill and 
other industries at the Atlanta Penitentiary “shall not be 
disposed of except as provided in this act.” Section 9 
effects the repeal of all conflicting laws or parts of laws. 

As shown by the committee reports and debates the Act 
had two main purposes: (a) To afford to the inmates 
steady employment at wages which would aid their de- 
pendents during their confinement and assist in their own 
rehabilitation after release; and (6) to insure to the Gov- 
ernment adequate supplies of materials which were then 
much in demand. To effect these objects it is necessary, 
and therefore must have been contemplated, that the sev- 
eral departments and agencies mentioned in the Act should 
so far as possible obtain their supplies from the mill. In 
other words, the establishment of this mill to manufacture 
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cotton goods for those departments and agencies implies 
a corresponding duty on their part to utilize such prod- 
ucts whenever available in quality and quantity suitable 
to their needs. In this view the production of the mill 
will be limited only by the requirements of the depart- 
ments and agencies in question, thus insuring steady oper- 
ation and employment. 

It is apparent, therefore, that the provisions of section 
3/09, R. S., requiring that all purchases and contracts for 
supplies, in any of the departments of the Government, 
shall be made by advertising for proposals, and other 
statutes having like requirements, do not apply to orders 
placed with the textile mill at the Atlanta Penitentiary. 
Observance of those statutes would defeat the purpose of 
the Act of July 10, 1918, since it would make the operation 
of the mill and employment of the inmates dependent 
upon the success of the Attorney General in obtaining 
orders in competition with private manufacturers. Had 
it been the intention that the departments in question 
should utilize the products of the mill only when offered 
at prices lower than those quoted by private manu factur- 
ers, as would be the case under the competitive system pre- 
scribed by section 3709, R. S., 1t is fair to assume that 
Congress would have used language appropriate to that 
end; certainly it would never have employed the language 
contained in the Act, namely, “that articles so manufac- 
tured shall be sold at current market prices as determined 
by the Attorney General.” Both the language and pur- 
pose of the Act, therefore, are inconsistent with the idea 
that the mill, itself a part of the Government, shall enter 
into competition with private manufacturers in bidding 
for the business of other Government establishments. 

This result would be too clear to require exposition, and 
the questions presented probably would never have been 
raised had Congress not designated the furnishing of mer- — 
chandise by the textile mill to the departments in ques- 
tion as “sales.” But it is clear that Congress did not use 
the word in its ordinary commercial meaning. A sale, 
generally speaking, implies a passing of the title to the 
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thing sold from the seller to the purchaser. In the nature 
of the case the textile mill can not sell anything to other 
departments of the Government, since title to the products 
already is in the United States. What is contemplated by 
the statute, therefore, is not a sale, but a transfer of prop- 
erty from one Government establishment to another. This 
was fully recognized and understood by the House of 
Representatives when the bill was under consideration by 
that body. The sponsors for the bill explained that, for 
the reason noted, there could be no sale of goods by the 
textile mill to other Government departments; and that 
the provision for the furnishing of goods at current market 
prices as determined by the Attorney General was a mere 
bookkeeping arrangement to enable the Congress from 
time to time to determine whether the mill, receiving ap- 
proximately the same prices as other manufacturers, is a 
paying proposition (56 Cong. Rec., part 7, pp. 63874— 
6376). Since, then, no “ sale” is involved in the furnish- 
ing by the textile mill of its products as contemplated by 
the Act, it follows that there is no “ purchase ” of such 
property within the meaning of section 3709, R. S., and 
similar statutes, all of which are clearly intended to apply 
to purchases by the Government involving the acquirement 
of title and not to the mere interdepartment transfer of 
property title to which is already in the United States. 
Respectfully, 
| HARRY M: DAUGHERTY. 
To the President. 


ALASKA HISTORICAL LIBRARY AND MUSEUM FUND. 


The Legislature of the Territory of Alaska has authority to legis- 
late respecting the collection and disposition of certain fees which 
were by Congress allocated to the support of the Alaska Historical 
Library and Museum and may make such provision for the main- 
tenance of that institution as it may deem adequate and expedient. 


DEPARTMENT OF JUSTICE, 
September 30, 1922. 
Sir: With your letter of August 29, 1922, you inclose 
copy of the opinion of the Solicitor of your Department 
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to the effect that the Acts of the Legislature of Alaska | 
diverting to other uses certain fees from the Library and 
Museum fund of the Territory of Alaska are void for the 
reason that they conflict with Acts of Congress. You 
also transmit copy of an opinion rendered by the Attor- 
ney General for Alaska holding that said Acts of the 
Legislature of Alaska are valid and that the fees in ques- 
tion should be disposed of in accordance therewith. My 
opinion is requested as to which of these views is the 
correct one. , 

The Historical Library and Museum for Alaska was 
established and provision made for its maintenance by 
section 32 of the Act of June 6, 1900 (c. 786, 31 Stat. 321, 
333), which reads as follows: 

“Sec. 82. For each certificate issued to a member of the 
bar, authorizing him to practice law in the district, a fee 
of ten dollars shall be paid to the clerk of the court, which 
shall be by him promptly remitted to the secretary of the 
district, and at the same time the clerk shall advise the 
governor of such remittance. For each commission issued 
to a notary public a fee of ten dollars shall be paid to the 
secretary of the district. The fees received by the secre- 
tary under this section and under chapter seventy-four of 
title two shall be by him retained and kept in a fund to 
be known as the district historical library fund. The fund 
thus collected shall be disbursed on the order of the gover- 
nor for the purpose of establishing and maintaining the 
district historical library and museum. The same shall 
embrace copies of all laws relating to the district, and all 
papers and periodicals published within the district, and 
such other matter of historical interest as the governor 
may consider valuable and appropriate for such collection. 
The collection shall also embrace such curios relating to 
the aborigines and the settlers as may be by the governor 
deemed of historical importance. The collection thus 
made shall be described by the governor in the annual 
report of the governor to the Secretary of the Interior, 
and shall be by him kept in a secure place and turned over 
to his successor in office. The secretary of the district 
and the governor shall each annually account to the 
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Secretary of the Interior for all receipts and disburse- 
ments in connection with such historical library and mu- 
seum.” 

Further legislation for the maintenance of the Historical 
Library and Museum for Alaska is found in section 2 of 
the Act of March 3, 1905 (c. 1497, 33 Stat. 1266), which 
provides: 

“Sec. 2. That all fees received by the secretary of the dis- 
trict of Alaska as such secretary, from every source what- 
soever, shall be disbursed, on the order of the governor of 
the district of Alaska, for the benefit of the Alaska His- 
torical Library and Museum, as provided in section thirty- 
two, chapter one, title one, of an Act approved June sixth, 
nineteen hundred, entitled ‘An Act making further pro- 
vision for a civil government for Alaska, and for other 
purposes’; and all such receipts and disbursements shall 
be accounted for in the manner prescribed in-said section.” 

When the Acts of 1900 and 1905, supra, were enacted 
the only laws in force in Alaska were those enacted by the 
Congress of the United States. By the Act approved Au- 
gust 24, 1912 (c. 387, 37 Stat. 512), entitled “An Act to 
create a legislative assembly in the Territory of Alaska, 
to confer legislative power thereon, and for other pur- 
poses,” a Territorial legislature was established with au- 
thority to legislate respecting all “rightful subjects of 
legislation not inconsistent with the Constitution and laws 
of the United States,” with certain reservations therein 
named. Section 3 of the Act of 1912 reads: 

“Sec. 3. That the Constitution of the United States, and 
all the laws thereof which are not locally inapplicable, shall 
have the same force and effect within the said Territory as 
elsewhere in the United States; that all the laws of the 
United States heretofore passed establishing the executive 
and judicial departments in Alaska shall continue in full 
force and effect until amended or repealed by Act of Con- 
gress; that except as herein provided all laws now in force 
in Alaska shall continue in full force and effect until al- 
tered, amended or repealed by Congress, or by the legisla- 
ture: Provided, Phat the authority herein granted to the 
legislature to alter. amend. modify, and repeal laws in 
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force in Alaska shall not extend to the customs, internal- 
revenue, postal, or other general laws of the United States 
or to the game, fish, and fur-seal laws and laws relating to 
fur-bearing animals of the United States applicable to 
Alaska, or to the laws of the United States providing for 
taxes on business and trade, or to the Act entitled ‘An Act 
to provide for the construction and maintenance of roads, 
the establishment and maintenance of schools, and the care 
and support of insane persons in the District of Alaska, 
and for other purposes,’ approved January twenty-seventh, 
nineteen hundred and five and the several Acts amendatory 
thereof: Provided, further, That this provision shall not 
operate to prevent the legislature from imposing other and 
additional taxes or licenses. And the legislature shall pass 
no law depriving the judges and officers of the district 
court of Alaska of any authority, jurisdiction, or function 
exercised by like judges or officers of district courts of the 
United States.” 

It will be seen that the laws “ establishing the executive 
and judicial departments in Alaska shall continue in full 
force and effect until amended or repealed by act of Con- 
gress”; that is to say, the form and manner of administer- 
ing the executive and judicial departments of the govern- 
ment established for Alaska can not be changed by the 
Territorial legislature. All other laws theretofore en- 
acted by Congress and then in force in Alaska shall con- 
tinue in force until altered, amended, or repealed by Con- 
gress or by the Territorial legislature created by Congress, 
with the reservation, however, that the power of the Ter- 
ritorial legislature “shall not extend to the customs, in- 
ternal-revenue, postal, or other general laws of the United 
States or to the game, fish and fur-seal laws, and laws 
relating to fur-bearing animals of the United States ap- 
plicable to Alaska, or other laws of the United States pro- 
viding for taxes on business and trade * * *.” 

Section 9 of the Act of 1912 provides that the legislative 
power of the Territory “shall extend to all rightful sub- 
jects of legislation not inconsistent with the Constitution 
and laws of the United States, but no law shall be passed 
interfering with the primary disposal of the soil; no tax 
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shall be imposed upon the property of the United States; 
nor shall the lands or other property of nonresidents be 
taxed higher than the lands or other property of resi- 
dents; * * *.” (37 Stat. 514.) 

Section 16 of the Act of 1912 provides that within 90 
days after the close of each session of the legislature of 
the Territory, the Governor of Alaska shall transmit to 
the President of the United States and to the Secretary of 
State a correct copy of all laws and resolutions passed by 
the said legislature, certified to by the secretary of the 
Territory. (37 Stat. 517.) 

Section 20 of the Act of 1912 provides: 

“Sec. 20. That all laws passed by the Legislature of the 
Territory of Alaska shall be submitted to the Congress by 
the President of the United States, and if disapproved by 
Congress, they shall be null and of no effect.” (37 Stat. 
518.) 

From the foregoing it is apparent that by the Act of 
August 24, 1912, supra, Congress delegated to the Legis- 
lature for the Territory of Alaska power to legislate with 
respect to Territorial matters, with certain reservations 
specified in the Act. 

The Alaska Historical Library and Museum was estab- 
lished for the use and benefit of the people of Alaska. Be- 
sides being a depository for papers and things of historical 
interest, it is to contain copies of all laws relating to the 
district and copies of all Government publications in order 
that the people and officials of Alaska may have oppor- 
tunity to readily refer to such laws and publications when 
occasion demands. It is, therefore, a Territorial and not 
a Federal institution. 

In order that the Library and Museum might be sup- 
ported by the people of Alaska, Congress provided that 
certain fees collected in the Territory should be allocated 
to the maintenance of that institution. Subsequently 
power to legislate respecting local matters was delegated 
to the Territorial legislature and, as the collection and 
disposal of the fees in question did not fall within the 
powers reserved to Congress, there appears to be no good 
reason why the Legislature of Alaska should not legislate 
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as to the amount of fees to be collected and the disposition 
to be made thereof, and make such provision for the sup- 
port of the Library and Museum as it might deem proper. 

The fees which were by Congress allocated to the sup- 
port of the Library and Museum were derived from the 
admission of persons to practice law within the Territory, 
the appointment of notaries public, and the registration of 
foreign corporations in Alaska. These are all Territorial 
matters and subject to the powers of the Territorial legis- 
lature. 

It must be assumed that any change in the Territorial 
laws respecting the collection and disposition of the fees 
referred to and the maintenance of the Library and Mu- 
seum have been certified to the President and by him for- 
warded to the Congress, as provided by law. It does not 
appear that any objection has been made thereto and it 
must, therefore, be assumed that any changes made by the 
Territorial legislation in respect to such matters have re- 
ceived the tacit approval of Congress. 

It is my opinion, therefore, that the Territorial legisla- 
ture has authority to legislate respecting collection and 
disposition of the fees heretofore mentioned, and may make 
such provision for the maintenance of the Alaska His- 
torical Library and Museum as it may deem adequate and 
expedient. 

Respectfully, 
HARRY M. DAUGHERTY. 


To the SECRETARY OF THE INTERIOR. 


LIQUORS ON AMERICAN AND FOREIGN VESSELS. 


American ships wherever they may be are included in the terms of 
the Eighteenth Amendment to the Constitution, and hence the 
manufacture, transportation, or sale of intoxicating liquors for 
beverage purposes is prohibited thereon. : 

The Eighteenth Amendment and the National Prohibition Act pro- 
hibit as unlawful the possession and transportation of beverage 
liquors on board foreign vessels while in the territoria: waters 
of the United States, whether such liquors are sealed or open. 
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shall be imposed upon the property of the United States; 
nor shall the lands or other property of nonresidents be 
taxed higher than the lands or other property of resi- 
dents; * * *.” (37 Stat. 514.) 

Section 16 of the Act of 1912 provides that within 90 
days after the close of each session of the legislature of 
the Territory, the Governor of Alaska shal] transmit to 
the President of the United States and to the Secretary of 
State a correct copy of all laws and resolutions passed by 
the said legislature, certified to by the secretary of the 
Territory. (37 Stat. 517.) 

Section 20 of the Act of 1912 provides: 

“ Sec. 20. That all laws passed by the Legislature of the 
Territory of Alaska shall be submitted to the Congress by 
the President of the United States, and if disapproved by 
Congress, they shall be null and of no effect.” (37 Stat. 
518.) 

From the foregoing it is apparent that by the Act of 
August 24, 1912, supra, Congress delegated to the Legis- 
lature for the Territory of Alaska power to legislate with 
respect to Territorial matters, with certain reservations 
specified in the Act. 

The Alaska Historical Library and Museum was estab- 
lished for the use and benefit of the people of Alaska. Be- 
sides being a depository for papers and things of historical 
interest, it is to contain copies of all laws relating to the 
district and copies of all Government publications in order 
that the people and officials of Alaska may have oppor- 
tunity to readily refer to such laws and publications when 
occasion demands. It is, therefore, a Territorial and not 
a Federal institution. 

In order that the Library and Museum might be sup- 
ported by the people of Alaska, Congress provided that 
certain fees collected in the Territory should be allocated 
to the maintenance of that institution. Subsequently 
power to legislate respecting local matters was delegated 
to the Territorial legislature and, as the collection and 
disposal of the fees in question did not fall within the 
powers reserved to Congress, there appears to be no good 
reason why the Legislature of Alaska should not legislate 
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as to the amount of fees to be collected and the disposition 
toa kee made thereof, and make such provision for the sup- 
port of the Library and Museum as it might deem proper. 

“I ne fees which were by Congress allocated to the sup- 
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Verage purposes is prohibited thereon. ; 

© Wighteenth Amendment and the National Prohibition Act pro- 
ibit as unlawful the possession and transportation of beverage 
iquors on board foreign vessels while in the territoria! waters 
©f the United States, whether such liquors are sealed or open. 
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shall be imposed upon the property of the United States; 
nor shall the lands or other property of nonresidents be 
taxed higher than the lands or other property of resi- 
dents; * * *.” (87 Stat. 514.) 

Section 16 of the Act of 1912 provides that within 90 
days after the close of each session of the legislature of 
the Territory, the Governor of Alaska shall transmit to 
the President of the United States and to the Secretary of 
State a correct copy of all laws and resolutions passed by 
the said legislature, certified to by the secretary of the 
Territory. (37 Stat. 517.) 

Section 20 of the Act of 1912 provides: 

“ Sec. 20. That all laws passed by the Legislature of the 
Territory of Alaska shall be submitted to the Congress by 
the President of the United States, and if disapproved by 
Congress, they shall be null and of no effect.” (37 Stat. 
518.) 

From the foregoing it is apparent that by the Act of 
August 24, 1912, supra, Congress delegated to the Legis- 
lature for the Territory of Alaska power to legislate with 
respect to Territorial matters, with certain reservations 
specified in the Act. 

The Alaska Historical Library and Museum was estab- 
lished for the use and benefit of the people of Alaska. Be- 
sides being a depository for papers and things of historical 
interest, it is to contain copies of all laws relating to the 
district and copies of all Government publications in order 
that the people and officials of Alaska may have oppor- 
tunity to readily refer to such laws and publications when 
occasion demands. It is, therefore, a Territorial and not 
a Federal institution. 

In order that the Library and Museum might be sup- 
ported by the people of Alaska, Congress provided that 
certain fees collected in the Territory should be allocated 
to the maintenance of that institution. Subsequently 
power to legislate respecting local matters was delegated 
to the Territorial legislature and, as the collection and 
disposal of the fees in question did not fall within the 
powers reserved to Congress, there appears to be no good 
reason why the Legislature of Alaska should not legislate 
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as to the amount of fees to be collected and the disposition 
to be made thereof, and make such provision for the sup- 
pore of the Library and Museum as it might deem proper. 

“I Ine fees which were by Congress allocated to the sup- 
pe>x-t of the Library and Museum were derived from the 
acl ware Assion of persons to practice law within the Territory, 
thr<— s ppointment of notaries public, and the registration of 
fx-<1 gn corporations in Alaska. These are all Territorial 
ne a & ters and subject to the powers of the Territorial legis- 
latwzre. 

E_t. must be assumed that any change in the Territorial 
la-we ss respecting the collection and disposition of the fees 
r@ ferred to and the maintenance of the Library and Mu- 
s@tarm. have been certified to the President and by him for- 
w = x cled to the Congress, as provided by law. It does not 
§k> Pear that any objection has been made thereto and it 
WAIASt, therefore, be assumed that any changes made by the 

<¥F¥Yitorial legislation in respect to such matters have re- 
c“’wed the tacit approval of Congress. 

© is my opinion, therefore, that the Territorial legisla- 

ture has authority to legislate respecting collection and 

disposition of the fees heretofore mentioned, and may make 

‘ch provision for the maintenance of the Alaska His- 

torical Library and Museum as it may deem adequate and 

°**Pedient. 
Respectfully, 
HARRY M. DAUGHERTY. 
“Lo the Secretary of THE INTERIOR. 


LIQUORS ON AMERICAN AND FOREIGN VESSELS. 


American ships wherever they may be are included in the terms of 
© Eighteenth Amendment to the Constitution, and hence the 
Anufacture, transportation, or sale of intoxicating liquors for 
Verage purposes is prohibited thereon. : 

© Wighteenth Amendment and the National Prohibition Act pro- 
Hibit as unlawful the possession and transportation of beverage 
Aquors on board foreign vessels while in the territoria: waters 
©f the United States, whether such liquors are sealed or open. 
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shall be imposed upon the property of the United States: 
nor shall the lands or other property of nonresidents he 
taxed higher than the lands or other property of resi- 
dents; * * *.” (37 Stat. 514.) 

Section 16 of the Act of 1912 provides that within 90 
days after the close of each session of the legislature of 
the Territory, the Governor of Alaska shall transmit to 
the President of the United States and to the Secretary of 
State a correct copy of all laws and resolutions passed by 
the said legislature, certified to by the secretary of the 
Territory. (37 Stat. 517.) 

Section 20 of the Act of 1912 provides: 

“ Sec. 20. That all laws passed by the Legislature of the 
Territory of Alaska shall be submitted to the Congress by 
the President of the United States, and if disapproved by 
Congress, they shall be null and of no effect.” (37 Stat. 
518.) 

From the foregoing it is apparent that by the Act of 
August 24, 1912, supra, Congress delegated to the Legis- 
lature for the Territory of Alaska power to legislate with 
respect to Territorial matters, with certain reservations 
specified in the Act. 

The Alaska Historical Library and Museum was estab- 
lished for the use and benefit of the people of Alaska. Be- 
sides being a depository for papers and things of historical 
interest, it is to contain copies of all laws relating to the 
district and copies of all Government publications in order 
that the people and officials of Alaska may have oppor- 
tunity to readily refer to such laws and publications when 
occasion demands. It is, therefore, a Territorial and not 
a Federal institution. | 

In order that the Library and Museum might be sup- 
ported by the people of Alaska, Congress provided that 
certain fees collected in the Territory should be allocated 
to the maintenance of that institution. Subsequently 
power to legislate respecting local matters was delegated 
to the Territorial legislature and, as the collection and 
disposal of the fees in question did not fall within the 
powers reserved to Congress, there appears to be no good 
reason why the Legislature of Alaska should not legislate 
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as to the amount of fees to be collected and the disposition 
to be made thereof, and make such provision for the sup- 
port of the Library and Museum as it might deem proper. 

The fees which were by Congress allocated to the sup- 
port of the Library and Museum were derived from the 
admission of persons to practice law within the Territory, 
the appointment of notaries public, and the registration of 
foreign corporations in Alaska. These are all Territorial 
matters and subject to the powers of the Territorial legis- 
lature. 

It must be assumed that any change in the Territorial 
laws respecting the collection and disposition of the fees 
referred to and the maintenance of the Library and Mu- 
seum have been certified to the President and by him for- 
warded to the Congress, as provided by law. It does not 
appear that any objection has been made thereto and it 
must, therefore, be assumed that any changes made by the 
Territorial legislation in respect to such matters have re- 
ceived the tacit approval of Congress. 

It is my opinion, therefore, that the Territorial legisla- 
ture has authority to legislate respecting collection and 
disposition of the fees heretofore mentioned, and may make 
such provision for the maintenance of the Alaska His- 
torical Library and Museum as it may deem adequate and 
expedient. 

Respectfully, 
HARRY M. DAUGHERTY. 


To the SECRETARY OF THE INTERIOR. 


LIQUORS ON AMERICAN AND FOREIGN VESSELS, 


American ships wherever they may be are included in the terms of 
the Eighteenth Amendment to the Constitution, and hence the 
manufacture, transportation, or sale of intoxicating liquors for 
beverage purposes is prohibited thereon. ; 

The Eighteenth Amendment and the National Prohibition Act pro- 
hibit as unlawful the possession and transportation of beverage 
liquors on board foreign vessels while in the territoriai waters 
of the United States, whether such liquors are sealed or open. 
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shall be imposed upon the property of the United States: 
nor shall the lands or other property of nonresidents he 
taxed higher than the lands or other property of resi- 
dents; * * *.” (37 Stat. 514.) 

Section 16 of the Act of 1912 provides that within 90 
days after the close of each session of the legislature of 
the Territory, the Governor of Alaska shal] transmit to 
the President of the United States and to the Secretary of 
State a correct copy of all laws and resolutions passed by 
the said legislature, certified to by the secretary of the 
Territory. (37 Stat. 517.) 

Section 20 of the Act of 1912 provides: 

“ Sec. 20. That all laws passed by the Legislature of the 
Territory of Alaska shall be submitted to the Congress by 
the President of the United States, and if disapproved by 
Congress, they shall be null and of no effect.” (37 Stat. 
518.) 

From the foregoing it is apparent that by the Act of 
August 24, 1912, supra, Congress delegated to the Legis- 
lature for the Territory of Alaska power to legislate with 
respect to Territorial matters, with certain reservation< 
specified in the Act. 

The Alaska Historical Library and Museum was estab- 
lished for the use and benefit of the people of Alaska. Be- 
sides being a depository for papers and things of historical 
interest, it is to contain copies of all laws relating to the 
district and copies of all Government publications in order 
that the people and officials of Alaska may have oppor- 
tunity to readily refer to such laws and publications when 
occasion demands. It is, therefore, a Territorial and not 
a Federal institution. | 

In order that the Library and Museum might be sup- 
ported by the people of Alaska, Congress provided that 
certain fees collected in the Territory should be allocated 
to the maintenance of that institution. Subsequently 
power to legislate respecting local matters was delegated 
to the Territorial legislature and, as the collection and 
disposal of the fees in question did not fall within the 
powers reserved to Congress, there appears to be no good 
reason why the Legislature of Alaska should not legislate 
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as to the amount of fees to be collected and the disposition 
to be made thereof, and make such provision for the sup- 
port of the Library and Museum as it might deem proper. 

The fees which were by Congress allocated to the sup- 
port of the Library and Museum were derived from the 
admission of persons to practice law within the Territory, 
the appointment of notaries public, and the registration of 
foreign corporations in Alaska. These are all Territorial 
matters and subject to the powers of the Territorial legis- 
lature. 

It must be assumed that any change in the Territorial 
laws respecting the collection and disposition of the fees 
referred to and the maintenance of the Library and Mu- 
seum have been certified to the President and by him for- 
warded to the Congress, as provided by law. It does not 
appear that any objection has been made thereto and it 
must, therefore, be assumed that any changes made by the 
Territorial legislation in respect to such matters have re- 
ceived the tacit approval of Congress. 

It is my opinion, therefore, that the Territorial legisla- 
ture has authority to legislate respecting collection and 
disposition of the fees heretofore mentioned, and may make 
such provision for the maintenance of the Alaska His- 
torical Library and Museum as it may deem adequate and 
expedient. 

Respectfully, 
HARRY M. DAUGHERTY. 


To the SECRETARY OF THE INTERIOR. 


LIQUORS ON AMERICAN AND FOREIGN VESSELS, 


American ships wherever they may be are included in the terms of 
the Eighteenth Amendment to the Constitution, and hence the 
manufacture, transportation, or sale of intoxicating liquors for 
beverage purposes is prohibited thereon. ; 

The Eighteenth Amendment and the National Prohibition Act pro- 
hibit as unlawful the possession and transportation of beverage 
liquors on board foreign vessels while in the territoriai waters 
of the United States, whether such liquors are sealed or open. 
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DEPARTMENT OF JUSTICE, 
October 6, 1922. 

Str: Acknowledgment is made of the receipt of your 
letter of June 23, 1922, in which you inclosed an opinion 
of the general counsel of the Shipping Board, holding that 
the Eighteenth Amendment does not apply to American 
ships on the high seas and stating that in conformity with 
said opinion liquor is being furnished for beverage pur- 
poses on Shipping Board vessels outside the territorial 
waters of the United States. 

You suggest a reconsideration of the rulings of this 
Department, particularly the opinion of November 1, 1920, 
relating to the application of the National Prohibition Act 
to American ships on the high seas and request advice 
from this Department whether the practice of selling liq- 
uors on American ships outside the territorial waters of the 
United States is permissible under the law. 

You further request this Department to advise you 
whether under our interpretation of the law and the de- 
cisions in Grogan v. Walker and Anchor Line v. Aldridge, 
cases decided by the United States Supreme Court May 15, 
1922. the sale, transportation, or possession of intoxicating 
liquor for beverage purposes on foreign vessels while in 
American waters is prohibited. (42 Sup. Ct. Rep. 423.) 

My answer to the first cuesicn is in the negative for the 
following reasons: 

The Eighteenth Amendment to the Constitution of the 

United States provides: 
“the manufacture, sale, or transportation of intoxicating 
liquors within, the importation thereof into, or the exporta- 
tion thereof from the United States and all territory sub- 
ject to the jurisdiction thereof for beverage purposes is 
hereby prohibited.” 

The fundamental consideration, then, upon which the 
answer to your first query rests is whether United States 
ships while on the high seas fall under the legal inter- 
pretation of the phrase “ the United States and all territory 
subject to the jurisdiction thereof.” 

To arrive at the correct legal interpretation of any consti- 
tutional provision, it is necessary to 
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“read it in the light * * * of the context * * * 
and the subject with which the Amendment dealt and the 
purpose which it was intended to accomplish * * *.” 
(Chief Justice White, concurring in the National Prohi- 
bition cases, 253 U. S. 350-390.) 

The purpose or intent of the States in adopting the 
Eighteenth Amendment and that of the legislative body 
in initiating it must be considered in the light of “ the 
mischief to be prevented” (Craig v. Missouri, 4 Pet. 410, 
432), the subject, the context, and intention of the body in- 
serting the word in the Constitution (McCulloch v. Mary- 
land, 4 Wheat. 316), “all the aids and lights of contempo- 
rary history ” (Kendall v. United States ex rel. Stokes, 12 
Pet. 524), “in connection with the known condition of 
affairs out of which the occasion for its adoption may have 
arisen * * * ina way, so far as is reasonably possible 
to forward the known purpose or object for which the 
amendment was adopted.” (Mazawell v. Dow, 176 U. S. 
581, 602.) 

The mischief to be prevented in prohibition enactments 
has been construed as the use of intoxicating liquor as a 
beverage. (See Crane v. Campbell, 245 U. S. 304.) A 
glance at contemporary history and the condition of affairs 
out of which the adoption of the Eighteenth Amendment 
arose compels the admission that it represents the culmina- 
tion of 50 years’ struggle of the American people to effec- 
tively settle the problems arising from the use of intoxi- 
cating liquor as a beverage. Beginning by county, and 
State by State, the area wherein the manufacture, sale, 
and possession of intoxicants were made illegal grew until, 
by the ratification by 45 of the 48 States of the Union, an 
amendment affirming and extending such prohibition was 
added to our Federal Constitution. To hold that the in- 
tent of Congress in proposing the wording of the Amend- 
ment, and of the States in ratifying it, was anything less 
than to extend its inhibitions wherever the judicial arm of 
this Government extended for any purpose is to fail to 
apply all the rules the Supreme Court has laid down for 
arriving at the intent of constitutional enactments. 
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The term “all territory subject to the jurisdiction 
thereof” expresses not a limitation just to lands, as the 
word “territory” might alone be construed, but rather an 
extension wherever the jurisdiction of the United States 
may reach. 

Certainly Shipping Board vessels operated and owned 
by our very Government itself are “subject to the juris- 
diction thereof.” Because of their ownership by the Gov- 
ernment they would, in a double sense, be subject to the 
restrictions of the Eighteenth Amendment. But every 
American vessel is for some purposes regarded as a part 
of American territory and our laws are the rules for its 
guidance. (Zhe Scotia, 14 Wall. 170, 184.) 

“It is often stated that a ship on the high seas consti- 
tutes a part of the territory of the nation whose flag it 
flies. In the physical sense, this phrase obviously 1s meta- 
phorical. In the legal sense, it means that a ship on the 
high seas is subject to the exclusive jurisdiction of the 
nation to which, or to whose citizens, it belongs. The juris- 
diction is quasi territorial.” (Moore’s International Law 
Digest, vol. 1, p. 980; U. S. v. Rodgers, 150 U. S. 249.) 

Our diplomatic correspondence and the opinions of the 
courts have uniformly considered that in so far as the re- 
straining and protecting jurisdiction of our Government is 
concerned, American ships, whether owned by the Govern- 
ment or by private citizens or corporations, are in many 
respects territory of the United States. Some interesting 
observations in this connection are: 

In the case of United States v. Rodgers (150 U. S. 249, 
264) it is said: 

“A vessel] is deemed part of the territory of the country 
to which she belongs.” 

In the case of Crapo v. Kelly (16 Wall. 610, 623) the Su- 
preme Court said: 

“The question then arises, while thus upon the high seas 
was she in law within the territory of Massachusetts? 
* * * This (the Constitution) gives the power to the 
courts of the United States to try those cases in which are 
involved questions arising out of maritime affairs, and of 
crimes committed on the high seas.” 
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In Lindstrom v. International Navigation Company 
(117 Fed. 170), the court said: 

“The St. Paul is an American vessel, registered at the 
port of New York, and when she was on the high seas 
was a part of the territory of the State of New York. 
Hence all civil rights of action for matters occurring aboard 
of her at sea are determined by the laws of that State. 
(McDonald v. Mallory, (7 N. Y. 546, 33 American Re- 
ports 664; The Lamington (D. C.) 87 Fed. 752; St. Clair 
v. United States, 154 U.S. 152, 38 L. Ed. 936.)” 

Mr. Blaine, Secretary of State in a letter to Mr. Ryan, 
Minister to Mexico, November 27, 1889 (set forth in 
Moore’s Law Digest, vol 1, p. 931), says: 

“ Merchant vessels on the high seas, being constructively 
considered as for most purposes a part of the territory of 
the nation to which they belong, they are not subject to 
the criminal laws and processes of another nation.” 

Mr. Webster as ‘Secretary of State spoke for this Govern- 
ment in his letter to Lord Ashburton, August, 1842, as 
follows: 

“Tt is natural to consider the vessels of a nation as a 
part of its territory though at sea, as the state retains its 
jurisdiction over them and according to the commonly 
received custom, this jurisdiction is preserved over the 
vessels even in parts of the sea subject to a foreign 
dominion. * * * It is true that the jurisdiction of a 
nation over a vessel belonging to it, while lying in the 
port of another, is not necessarily wholly exclusive. We 
do not so consider or so assert it. For any unlawful acts 
done by her while thus lying in port, and for all contracts 
entered into while there, by her master or owners, she 
and they must, doubtless, be answerable to the laws of 
the place * * * but, nevertheless, the law of nations, 
as I have stated it, and the statutes of governments founded 
on that law, as I have referred to them, show that en- 
lightened nations, in modern times, do clearly hold that 
the jurisdiction and laws of a nation accompany her ships 
not only over the high seas, but into ports and harbors, or 
wheresoever else they may be water-borne, for the general 
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purpose of governing and regulating the rights, duties and 
obligations of those on board thereof, and that, to the extent 
of the exercise of this jurisdiction, they are considered 
as parts of the territory of the nation herself.” (Webster's 
Works, vol. 6, pp. 306, 307.) This case was cited with 
approval by the United States Supreme Court in the case 
of United States v. Rodgers (supra). 

In the case of St. Clair v. United States, 154 U. S. 134, 
152, the court held: 

“A vessel registered as a vessel of the United States, 
is, In many respects, considered as a portion of its territory, 
and ‘persons on board are protected and governed by the 
laws of the country to which the vessel belongs.’ ” 

Ships are “territory” in a constructive, rather than an 
actual sense. This distinction is clearly shown by Justice 
Field in Unated States v. Smiley (6 Sawyer 640, 645) : 

“The criminal jurisdiction of the government ot the 
United States * * * is limited to their own territory, 
actual or constructive * * * Theconstructive territory 
of the United States embraces vessels sailing under their 
flag; wherever they go they carry the laws of their country, 
and for a violation of them their officers and men may be 
subjected to punishment.” 

Grent stress is laid on the argument that the word 
“territory” in the Eighteenth Amendment must be con- 
strued the same as it was in its use in Article IV, section 3, 
of the Constitution, and the case of United States v. 
Gratiot (14 Pet. 526), 1s cited to show a construction 
synonymous with the word “lands.” But that the same 
construction mrist be given the same word when used in 
an entirely different context does not follow. (Cherokee 
Nation v. Georgia, 5 Pet. 1.) Furthermore, the definition 
of the word “territory” in the Gratiot case (supra) is 
specifically restricted in its application to the use in Article 
IV, since the Supreme Court savs they interpret the word 
“territory” only “as here used.” It there referred un- 
doubtedly only to lands, because Article IV, section 3, 
was placed in the Constitution to give the Federal Govern- 
ment authority over the western territory claimed by 
States under their conflicting sea to sea grants. (See 
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Debates in the Constitutional Convention and Watson on 
the Constitution, vol. 2, p. 1255.) 

The construction of the word “territory ” in the fourth 
Article of the Constitution to mean lands is in complete 
harmony with the intent of the framers of that Article of 
the Constitution. I believe from the study of the history 
of conditions out of which the Eighteenth Amendment 
grew, it is equally clear that the words “territory subject 
to the jurisdiction” of the United States carry the intent 
to extend its provisions over every spot where the flag of 
America flies. 

This intent is a living part of the Eighteenth Amend- 
ment and the National Prohibition Act, for, as Justice 
Brown has said in Hawaii v. Mankichi (190 U. S. 197, 
212): | 

“Without going back to the famous case of the drawing 
of blood in the streets of Bologna, the books are full of 
authorities to the effect that the intention of the law-making 
power will prevail, even against the letter of the statute, 
or, as terselv expressed by Mr, Justice Swayne in Smythe 
v. Fiske (28 Wall. 374, 380): ‘A thing may be within the 
letter of a statute and not within its\meaning, and within 
its meaning, though not within its letter. Zhe intention 
of the lawmaker is the law.’ A parallel expression is found 
in the opinion of Mr. Chief Justice Thompson of the 
Supreme Court of the State of New York, (subsequently 
Mr. Justice Thompson of this court,) in People v. Utica 
Ins, Co. (15 Johns, 358, 381): ‘A thing which is within 
the intention of the makers of a statute 1s as much within 
the statute as if it were within the letter; and a thing 
which is within the letter of the statute, is not within the 
statute, unless it be within the intention of the makers.’ ” 

It is urged that Acts passed under Article 1, section 8, 
clause 10, of the Constitution, all carry the express pro- 
vision that they shall apply on the high seas, whereas the 
National Prohibition Act does not contain such plain ex- 
tension. But the difference between the two provisions of 
the Constitution, by authority of which the laws emanate, 
is material, Article 1, section 8, clause 10, gives Congress 


nower to define and punish piracies and felonies committed 
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on the high seas, which offenses by their nature had 
formerly remained solely in the power of the States to 
handle. Article 1 of the Constitution prohibited nothing. 
nor did it define an offense. Of course, therefore, it was 
necessary for the Act of Congress to define the offense, 
provide for its punishment, and make provision as to its 
jurisdiction, since all the regulatory power lay in the 
congressional enactment, not in the constitutional pro- 
vision, The Eighteenth Amendment is quite different. 
It is really a law itself, as well as a declaration of an 
organic constitutional principle. From its terms alone 
flows the real prohibition. Palpably, therefore, since by 
the force of the amendment prohibition is carried every- 
where within the confines of the sovereignty of the United 
States, the National Prohibition Act, passed to facilitate 
its enforcement and punish its violation, would be co- 
extensive therewith. | 

The Thirteenth Amendment is similar. It, too, names a 
new prohibition and states the extent of its application. 
Enactments resulting from it do not carry specific provi- 
sion for their application to offenses committed on the 
high seas, and yet no one would advance the theory that 
because of that fact slavery might be permitted on Ameri- 
can ships while on the high seas. (See.sec. 268, Penal 
Code, also the peonage sections 269, 270, 271 Penal Code.) 

Concerning the self-executing. effect of the provisions of 
the Thirteenth Amendment, the observation of Mr. Justice 
Bradley in the Civil Rights cases (109 U.S. 3, 20) is inter- 
esting in the light of its applicability also to the effect of 
the Eighteenth Amendment. 

“This amendment, as well as the Fourteenth, is un- 
doubtedly self-executing without any ancillary legislation. 
so far as its terms are applicable to any existing state of 
circumstances. By its own unaided force and effect it 
abolished slavery, and established universal freedom. Still, 
legislation may be necessary and proper to meet all the 
various cases and circumstances to be affected by it, and 
to prescribe proper modes of redress for its violation in 
letter or spirit.” 
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Another illustration of the application of a provision of. 
the Constitution and laws passed pursuant to it to the high 
seas, even though there is no specific reference to the high 
seas, is found in Article III, section 3, clause 1, of the 
Constitution, defining treason. It does not indicate the 
territorial scope of its application, nor do the Acts of 
Congress passed to enforce it, but in United States v. 
Greathouse (4 Sawyer 457) it was held that the purchase 
and fitting up of a vessel with arms in furtherance of a 
design to commit hostilities on the high seas constituted 
treason. (See also Wawaii v. Mankichi, 190 U. S. 197.) 

Section 37 of the Penal Code and other general statutes 
of the United States, having by their terms no specific 
extension to the high seas, have been held to extend to 
violations committed on American vessels outside of Ameri- 
can waters. 

The same rule has been applied in cases of extradition; 
for instance, where the treaty has provided that persons 
will be surrendered who commit crimes within the juris- 
diction of the demanding country, the word “ jurisdiction ” 
has been held to cover vessels on the high seas. (Moore on 
Extradition, vol. 1, p. 135, sec. 104 Vogt Case; 14 Op. 281; 
Wharton’s State Trials, pp. 392, 403, 404; Beale’s Cases on 
Conflict of Laws, vol. 3, sec. 22, p. 506.) 

Vessels are taxable as personal property at their home 
port, although they are actually on the high seas, and 
have never in fact come within the jurisdiction of the 
home port. (People v. Commissioner of Taxes, 58 N. Y. 
242; Olson v. San Francisco, 82 Pac. 850.) Similarly, the 
pilotage laws (Wilson v. McNamee, 102 U. S. 572, 574) 
and the laws concerning assignment (Crapo v. Kelly, 16 
Wall. 610) have such extended operation. It is a recog- 
nized principle of law that the State has general civil 
jurisdiction over vessels registered at her ports, even 
where the cause of action arises on the high seas. (Wilson 
v. McVamee, 102 U.S. 572; Manchester v. Comm. of Mass., 
1389 U. S. 240: Crapo v. Kelly (supra); Old Donvnion 
Steamship Company vy. Gilmore, 206 U.S. 398, 403.) In 
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the Old Dominion Steamship Company case Mr. Justice 
Holmes in delivering the opinion of the court said: 

“In short, the bare fact of the parties being outside the 
territory in a place belonging to no other sovereign would 
not limit the authority of the State, as accepted by civilized 
theory. No one doubts the power of England or France 
to govern their own ships upon the high seas.” 

The open oceans, outside the territorial waters of nations 
have long been regarded as the highway of all, wherein all 
nations share the privileges of tenants in common. If, 
then, the United States shares the high seas as a tenant in 
common with other nations of the world, the Eighteenth 
Amendment would be broad enough to comprehend the sea 
as territory of the United States in so far as, and where, 
and when, it is used by American bottoms. 

In an early English case, the Xing against Brisac and 
Scott (4 East’s Term Reports, 164), it is held that “an 
information for conspiracy * * * for planning and 
fabricating false vouchers to cheat the Crown, which plan- 
ning and fabricating were done on the high seas, is well 
triable in Middlesex.” (Quoting from the headnote). 

In Corpus Juris, Vol. XVI, under the heading Criminal 
Law, page 169, paragraph 216, it is said: 

“Tn the absence of a statute, the courts of a country have 
no jurisdiction of an offense committed on the high seas 
except in the case of piracy, unless the offense is committed 
on board a ship belonging to that country.” (Italics ours.) 

An examination of the National Prohibition Act bv itself 
leads to the conclusion that its operation is extended to 
American vessels on the high seas, since its terms are abso- 
lutely general and have no limits of any sort. The cnly 
objection is that crimes on the high seas are all dealt with 
in chapters 11 and 12 of the Criminal Code, but the peculiar 
language of the relevant section, 272, Penal Code, is sig- 
nificant. All it says is that the crimes and offenses named 
in the chapter shall be punished when committed on the 
high seas. It then lists certain ordinary common-law 
offenses, such as murder, over which of course the Federal 
Government would not ordinarily by virtue of its hmited 
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powers have any jurisdiction whatsoever. There is no in- 
timation in section 272 that no other crimes and offenses 
except those defined in chapter 11 shall be punished when 
committed on American vessels on the high seas, and espe- 
cially is there no suggestion that offenses which violate the 
avowed constitutional policy of the Federal] Government 
itself shall be so exempted from punishment. On the con- 
trary, the grant in section two of the Eighteenth Amend- 
ment of concurrent power to the States and to the Federal 
Government to enforce the provisions of section 1 thereof 
would justify the reasonable conclusion that the Federal 
enactment passed pursuant thereto reached to the juris- 
dictional limits of other Federal laws. The provisions of 
the Criminal Code generally apply to the same territory 
over which the Judicial Code gives jurisdiction to the 
United States courts, and section 41 of the Judicial Code 
provides: 

“The trial of all offenses committed upon the high seas 
* * * shall be in the district where the offender is 
found, or into which he is first brought.” (See Pedersen 
et.al v. United States, 271 Fed. 187.) 

The Shipping Board has frequently sought to punish of- 
fenses committed against its property on the high seas by 
maintaining the applicability of general criminal] statutes, 
such as section 37 and section 35 of the Penal Code of the 
United States, to crimes committed on the high seas. (See 
United States. v. Hawkins, So. Dist. of N. Y.; also United 
States v. Bowman et al., now pending in the Supreme 
Court of the United States, Docket No. 69.) It would be 
inconsistent for American vessels to enjoy the protection 
of laws of general jurisdiction and fail to be governed by 
the prohibitions of one of similar jurisdiction. 

In the case of United States v. 254 Bottles of Intoz- 
icating Liquors (Southern District of Texas, May 4, 1922) 
the court announces that “the sole question for decision is, 
had the master the right to possession of the goods on 
board ship (of United States) on the high seas and was 
this possession in violation of the National Prohibition 
Act?” And then holds that such possession was a violation 
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of the law, for which the stores were forfeitable and the 
owner liable to punishment. 

The case of Scharrenberg v. Dollar Steamship Company 
(245 U. S. 122) is greatly relied upon by shipping in- 
terests as authority that an American ship is not in any 
sense a part of the territory of the United States. It was 
a case based on an alleged violation of an Act of Congress 
by which it was a misdemeanor to assist contract laborers 
into the United States. 

A contract laborer was defined as one who comes to per- 
form labor in this country. Clearly, the phrases “into the 
United States” and “into this country” are narrower in 
extent than “the United States and all territory subject to 
the jurisdiction thereof.” Had the Eighteenth Amend- 
ment stopped after prohibiting the manufacture, sale, or 
transportation of intoxicating liquors within, the importa- 
tion thereof into, or the exportation thereof from the 
United States, the cases would be similar, but the Kight- 
eenth Amendment goes further and says “and all terri- 
tory subject to the jurisdiction thereof.” We are led in- 
evitably, therefore, to the conclusion that after the pro- 
hibition in the United States (which to that point is 
analagous to the statute considered in the Dollar Steam- 
ship Company case) the phrase “and all territory subject 
to the jurisdiction thereof” was added to extend the scope 
of the amendment to the very limits of national guna 
tion and sovereignty. 

My answer to your second question is in the affirmative. 

It is a long-established principle of municipal and inter- 
national law that a nation has the right to make and en- 
force laws covering its territorial waters as well as its land. 
In United States v. Diekelman (92 U. S. 520, 525), Mr. 
Chief Justice Waite states: 

“The merchant vessels of one country visiting the ports 
of another for the purposes of trade subject themselves to 
the laws which govern the port they visit, so long as they 
remain.” (See also Moore’s International Law Digest, Vol. 
IT, 275, et seq.) 
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In 1885, Mr. Bayard, Secretary of State, wrote to the 
French Minister as follows: 

“A foreign merchant vessel going into the port of a 
foreign State subjects herself to the laws of that state 
and is bound to conform to its commercial as well as to 
its police and other regulations during the period of her 
stay there. ‘She is as much a subditus temporaneous, re- 
marks Sir R. Phillimore with reference to such a case, in 
The Queen v. Keyn (2 Ex. D. 82), ‘as the individual who 
visits the interior of the country for the purposes of pleas- 
ure or business.’” (Moore’s International Law Digest, 
Vol. IT, p. 308.) 

“Tt is part of the law of civilized nations that when a 
merchant vessel of one country enters the ports of another 
for the purposes of trade, it subjects itself to the law of 
the place to which it goes, unless by treaty or otherwise 
the two countries have come to some different understand- 
ing or agreement; for, as was said by Chief Justice 
Marshall in The Exchange (7 Cranch 116, 144), ‘it would 
be obviously inconvenient and dangerous to society, and 
would subject the laws to continual infraction, and the 
government to degradation, if such * * * merchants 
did not owe temporary and local allegiance, and were not 
amenable to the jurisdiction of the country.’ (United 
States v. Diekelman, 92 U. S. 520; 1 Phillimore’s Int. Law, 
3d ed. 483, sec. 351; Twiss’ Law of Nations in Time of 
Peace, 229, sec. 159; Creasy’s Int. Law, 167, sec. 176; 
Halleck’s Int. Law, 1st ed. 171.) And the English judges 
have uniformly recognized the rights of the courts. of 
the country of which the port is part to punish crimes 
committed by one foreigner on another in a foreign mer- 
chant ship. (Regina v. Cunningham, Bell C. C. 72; S. C. 
8 Cox C. C. 104; Regina v. Anderson, 11 Cox C. C. 198, 
204; S.C. L. R. 1 C. C. 161, 165; Regina v. Keyn, 138 Cox 
C. C. 403, 486, 525; S. C. 2 Ex. Div. 63, 161,213.) As the 
owner has voluntarily taken his vessel for his own private 
purposes to'a place within the dominion of a government 
other than his own, and from which he seeks protection 
during his stay, he owes that government such allegiance 
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for the time being as is due for the protection to which 
he becomes entitled.” (Wzldenhus’s Case, 120 U.S. 11, 12.) 

If then the bringing in of liquors by foreign vessels as 
ship stores or otherwise constitutes a transportation or 
possession contrary to the Eighteenth Amendment and the 
National Prohibition Act, it is clearly a violation of the 
law that no executive or administrative officer of the Gov- 
ernment has the power to permit. 

The Constitution prohibits transportation which has 
been defined as “the taking up persons or property at 
some point and putting them down at another.” ((/ou- 
cester Ferry Company v. Comm. of Pa., 114 U.S. 196, 203.) 
That the innocence of any intent to “put them down” or 
use them in the United States is not material in determin- 
ing whether the transportation is a violation of the law is 
determined by the Walker and Anchor Line cases (supra), 
where the court decided that intoxicating liquor stored on 
one British ship could not lawfully be removed to another 
British ship in the New York harbor, although it was ad- 
mittedly destined for beverage uses outside the United 
States. 

Furthermore. the National Prohibition Act prohibits 
possession as well as transportation of intoxicants for bev- 
erage purposes, irrespective of where they are to be put to 
such beverage use. Under the reasoning of the court in 
the Walker and Anchor Line cases (supra), it is no argu- 
ment for the legality of foreign ships possessing and trans- 
porting intoxicating liquors in and across our waters, that 
they do not intend to use the liquors until after leaving the 
jurisdiction of the United States, for the court said in that 
connection: | 

“The Eighteenth Amendment meant a great revolution 
in the policy of this country, and presumably and obvi- 
ously meant to upset a good many things on as well as off 
the statute book. It did not confine itself in any metic- 
ulous way to the use of intoxicants in this country 
* * * It is obvious that those whose wishes and opinions 
were enbodied in the Amendment meant to stop the whole 
business. They did not want intoxicating liquor in the 
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United States and reasonably may have thought that if 
they let it in some of it was likely to stay. When, there- 
fore, the Amendment forbids not only importation into and 
exportation from the United States but transportation 
within it, the natural meaning of the words expresses an 
altogether probably intent The Prohibition Act only 
fortifies in this respect the interpretation of the amendment 
itself. The manufacture, possession, sale and transporta- 
tion of spirits and wine for other than beverage purposes 
are provided for in the act, but there is no provision for 
transshipment or carriage across the country from without. 
When Congress was ready to permit such a transit for 
special reasons, in the Canal Zone, it permitted it in 
express words. (Title IIT, sec. 20; 41 Stat. 322.)” 

Are we then to argue that such inflexible provisions of 
law, declared by our Supreme Court as the constitutional 
policy of our country, shall apply to our own citizens, but 
be abandoned when we deal with ships of a foreign nation? 
To do so would be a grievous surrender of our sovereignty. 
And it is outside the province of an executive or adminis- 
trative officer of the Government to read into the law and 
the Constitution an exception not specifically contained 
therein. Particularly should it be avoided when the re- 
sults of granting the privilege to foreign ships would be 
to produce manifestly unfair conditions of competition for 
our own citizens and shipping interests. Chief Justice 
Marshall puts the situation clearly in “Zhe Ewchange” 
(7 Cranch 116, 136, 144): 


“The jurisdiction of the nation, within its own terri- 
tory, is necessarily exclusive and absolute: it is susceptible 
of no limitation not imposed by itself.” * * * “When 
private individuals of one nation spread themselves 
through another, as business or caprice may direct, min- 
gling indiscriminately with the inhabitants of that other, 
or when merchant vessels enter for the purposes of trade, 
it would be obviously inconvenient and dangerous to so- 
ciety, and would subject the laws to continual infraction. 
and the government to degradation, if such individuals or 
merchants did not owe temporary and local allegiance, 
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and were not amenable to the jurisdiction of the country. 
Nor can the foreign sovereign have any motive for wishing 
such exemption. His subjects thus passing into foreign 
countries, are not employed by him, nor are they engaged 
in national pursuits. Consequently, there are powerful 
motives for not exempting persons of this description from 
the jurisdiction of the country in which they are found, 
and no one motive for requiring it. The implied license, 
therefore, under which they enter, can never be construed 
to grant such exemption.” 

Again in The Fagle (8 Wallace 15, 22) the Supreme 
Court holds that— 

“All vessels entering into, or departing from, a domestic 
or foreign port, are bound to obey the laws and well-known 
usages of the port, and are subject to seizure and penalties 
for disobedience; and when submitting to them, they are 
entitled to all the protection which they afford.” 


The court carefully considered this whole question in 
the Walker and Anchor Line cases and went so far as to 
hold that the Eighteenth Amendment and the National 
Prohibition Act repealed a prior existing treaty with 
Great Britain. 

Prior to the sweeping and comprehensive construction 
placed upon the prohibition law in those cases, it might 
possibly have been arguable whether hquors forming a 
part of the ship stores on vessels within territorial waters 
might be regarded as an implied exception to the National 
Prohibition Act. Whatever doubts that may have pre- 
viously existed have been swept away by the language of 
the majority opinion in those cases. It is true that this 
decision was rendered by a divided court, but the dissent- 
ing opinion clearly sets forth the arguments that must have 
been carefully weighed before the majority opinion was 
rendered. It included a consideration of such arguments 
as “this country does not undertake to regulate the habits 
of people elsewhere ” and “it has no interest in meddling 
with transportation across its territory if leakage in transit 
is prevented.” But the very vigor of the dissenting opin- 
ion, in which three Judges joined, simply emphasized the 
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sweeping character of the majority opinion by which I 
feel I am bound in deciding this question. 

I am, therefore, of the opinion that the Eighteenth 
Amendment and the National Prohibition Act prohibit as 
unlawful the possession and transportation of beverage 
liquors on board foreign vessels while in our territorial 
waters, whether such liquors are sealed or open. 

By way of summary, therefore, I am of the opinion 
that under the rules of fair intendment American ships 
wherever they may be are included in the terms of the 
Eighteenth Amendment, “territory subject to the jurisdic- 
tion” of the United States, so that manufacture, transpor- 
tation, or sale of intoxicating liquors for beverage purposes 
is prohibited thereon. To construe otherwise would, in my 
opinion, violate the unmistakable intent in its adoption, 
such intent clearly adduced from a study of the circum. 
stances out of which it grew, and voiced by the Supreme 
Court in the Walker and Anchor Line cases. 

This interpretation is further supported by the many 
authorities that have held ships to be “constructive ter- 
ritory ” of the country whose flag they fly. Such decisions 
undoubtedly extend the protection as well as the inhibitions 
of the country’s laws. 

The National Prohibition Act is an Act of general juris- 
diction in force wherever the Eighteenth Amendment ap- 
plies; and the courts of the United States have jurisdiction 
to punish its violations on the high seas. 

I am forced to the vpinion, under the ruling of the 
Walker and Anchor Line decisions (supra), that foreign 
ships carrying intoxicating beverage liquors as ship stores 
or otherwise, within the 3-mile limit of our shores, are 
violating the provisions of the National Prohibition Act, 
prohibiting possession or transportation of intoxicating 
liquor for beverage purposes. The Supreme Court therein 
has held that it is not material that the liquors may not 
be intended for beverage uses within the United States, 
because the court emphasized that the Eighteenth Amend- 
ment marks a revolution in our former national policy 
toward intoxicating liquor and does not confine its pro- 
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hibition in any meticulous way within the United States, 
but on the contrary its intent was as far as possible to 
‘stop the whole business.” 
Respectfully, 
HARRY M. DAUGHERTY. 


To the SECRETARY OF THE TREASURY. 


SEIZURE OF LIQUORS ON BOARD THE “ PATRICIA.” 


The seizure of liquors on board the Patricia, an American-owned 
vessel, by the custoins officers at Miami, Fla., was lawful and such 
liquors ure not subject to return to the owner of the vessel. 


DEPARTMENT OF JUSTICE, 
October 11, 1922. 


‘Str: Receipt is acknowledged of your letter of July 8. 
1922, and the record concerning the Patricia liquors, re- 
questing an opinion 
“whether in all the circumstances, liquors seized on board 
the Patricia by the customs officers at Miami were proper] v 
subject to seizure.” 

An examination of the record shows the yacht Patricia 
to be a vessel of foreign build, original British ownership 
and registry; carries 40 sailors and can accommodate 40 
or 50 guests, 

On October 24, 1921, she sailed from New York for San 
Francisco via the Panama Canal, carrying 100 cases of 
assorted liquors as sea stores, The liquors were resealed at 
San Diego, Calif. The customs seals were broken by pro- 
hibition officers and the liquors seized at Monterey, Calif.. 
and the vessel and liquors taken to San Francisco. Appli- 
cation for release of the vessel and restoration of the 
liquors was made on the ground that she was of British 
registry. All the facts were not ascertained, and the 
vessel was released and 75 cases of the liquors as sea stores 
were restored and sealed by customs officers. The Patricia 
sailed for Bimini, Bahama Islands, touching for fuel at 
Key West, Fla., where she had on board 65 cases of said 
liquors. At Bimini she took aboard 505 additional cases of 
liquors and set sail for New York, from whence her owner 
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expected to sail for a many months’ cruise in the Medi- 
terranean Sea. She put in port at Miami, Fla., on account 
of sickness aboard. Here the United States customs officials 
seized 440 cases of liquors as excessive sea stores and re- 
sealed 65 cases on board as sea stores. She sailed for New 
York and abandoned her Mediterranean voyage. 

Additional facts coming to light show that the Patricia 
was purchased June 21, 1919, from her British owner by 
Arthur Meeker, an American citizen of Chicago, IIl., to- 
gether with a cargo of liquors aboard, and that on April 
7, 1921, James Shewan, an American citizen of New York, 
purchased the Patricia and said liquors aboard from 
Meeker. The bills of sale to Meeker and to Shewan are 
recorded in the office of the Collector of Customs of the 
United States. The present owner was navigating the 
vessel at the time of the seizure of said liquors, March, 
1922. The only marine documents she carried were the 
two bills of sale and a yacht’s sea roving license, dated 
October 22, 1921, issued by proper authority under the 
laws of the United States, and which shows the vessel is 
called The Patricia, of New York, and belongs to the 
Columbia Yacht Club, of New York. She was authorized 
to fly the United States flag. 

The owner of the vessel makes application for a restora- 
tion of the 440 cases of liquors seized by the customs of.- 
ficers at Miami, Fla., on the ground that the Patricia was 
foreign built and of British registry, and as such she was 
British territory, where it is lawful to possess and to trans- 
port liquors for the use of the guests of the yacht and her 
crew. 

The principal question, therefore, to be determined is, 
whether the Patricia is a British or an American vessel. 

The purpose of the register of a vessel is to declare her 
nationality and to enable her to assert that nationality 
wherever she may be found. (7he Mohawk. 3 Wall. 566, 
571; St. Clair v. United States, 154 U.S. 184, 151.) 

Under the Merchant Shipping Acts of Great Britain 
now in force, no vessel is deemed a British ship unless 
owned by a British subject. and the sale by such subject to 
a citizen of a foreign nation nullifies her British registry. 
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(Temperley’s Merchant Shipping Acts (3d ed. 1922), p. 1; 
The Gulnare, 16 Op. 533.) 

The license and the bills of sale of the Patricia to Meeker 
and to Shewan, as authorized by R. S. 4193, show title to 
and ownership of the vessel in James Shewan. (White’s 
Bank v. Smith, 7 Wall. 646; The Merritt, 17 Wall. 582, 
586; St. Clair v. United States, 154 U.S. 134.) 

The ownership of a vessel determines her national char- 
acter. (United States v. The Pirates, 5 Wheat. 184, 198; 
36 Cyc. of L. & P. 12; 25 Am. & Eng. Encyc. L. 2d ed. 864; 
The San Jose Indiano, 2 Gall. (U.S. C. C.) 267; United 
States v. Jenkins, 26 Fed. Case, No. 15,473; The Alta, 136 
Fed. 513, 519.) 

The Patricia is an American vessel and being the prop- 
erty of an American citizen is entitled to the protection 
of the laws of the United States, and is also amenable 
thereto. 

The Patricia and her cargo of liquors, being American 
owned and being within American territorial waters, were 
subject to the provisions of the National Prohibition Act. 
(41 Stat. 305.) | 

The liquors were lawfully seized by the customs officers 
and are not subject to return to the owner under the law. 

Respectfully, 
HARRY M. DAUGHERTY. 


To the SECRETARY OF THE TREASURY. 


CONTRACT OF SALE OF RUSSIAN DECAPOD LOCOMOTIVES. 


The Attorney Genera! deems it unnecessary to express an opinion 
at this time as to the legal effect of an alleged contract of sale of 
certain Russian decapod locomotives, because an indefinite claim 
for damnges for a breach of that contract is now before the Sec- 
retary of War for consideration. 

The hend of an executive department is without authority to settle 
a claim for unliquidated damages. 


DEPARTMENT OF JUSTICE, 
October 11, 1922. 
Sir: I have the honor to acknowledge receipt of your 
recent communication regarding the matter of the alleged 
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breach of a contract of sale of 113 so-called Russian 
decapod locomotives. 

In your letter you refer to a request of counsel for the 
alleged purchaser that certain questions be referred to me 
for decision. Those questions are: 


“Whether there was a contract, whether there was legal 
authority for the making of such contract, whether such 
contract was breached, and what damages, if any, are 
owing to me (Appel) by reason of such breach.” 


It appears unnecessary to express an opinion at this 
time as to the legal effect of the several transactions or as 
to the authority of the Secretary of War to enter into a 
contract for the sale of the locomotives and whether such 
a contract need be reduced to the form required by sec- 
tion 3744, R. S. This is unnecessary because of the fact 
that, if the negotiations amounted to a binding contract 
of sale, the subsequent refusal of the War Department to 
deliver the locomotives to the alleged purchaser, together 
with other disposal of them, amounts to a breach of that 
contract, for which breach an indefinite claim for damages 
is now before you for consideration. 

It is well established that the head of an executive de- 
partment is without authority to settle.a claim for un- 
liquidated damages. 

The papers forwarded with your letter are returned 
herewith. 

Respectfully, 
HARRY M. DAUGHERTY. 

To the Secretary or War. 


GOVERNMENT PRINTING OFFICE—HOURS OF SERVICE OF 
FBMALE EMPLOYEES. 


The provisions of the Act of February 24, 1914 (38 Stat. 291), 
limiting the hours of service of female employees in the District 
of Columbia, are not applicable to the female employees of the 
Goverpmenut Printing Ottice. 

The Public Printer muy not require employees, at the Government 
Printing Office, either male or female, enguged in the public print- 


356 Government Printing Office—Female Employees. 


ing, to render more than eight hours’ service in any calendar day, 
except in case of such extraordinary emergency as is contemplated 
by the statute. (27 Stat. 340.) 


DEPARTMENT OF JUSTICE, 
October 20, 1922. 

Sir: I have the honor to acknowledge receipt of your 
letter of September 30, 1922, requiring my opinion on the 
following questions submitted by the Public Printer: 

“Is the law regulating the hours of emplovment of 
females in the District of Columbia (38 Stat. 291) appli- 
cable to women employees of the Government Printing 
Office ? 

“Under authority of section 47 of the Printing Act ap- 
proved January 12, 1895 (28 Stat. 607) and the Act ap- 
proved August 1, 1892 (27 Stat. 340) may the Public 
Printer employ women for more than eight hours in any 
calendar day, or more than six days or more than 48 hours 
in any one week, in case of extraordinary emergency ? ” 

The Act of February 24, 1914, c. 28, 38 Stat. 291, entitled 
“An Act to regulate the hours of employment and safe- 
guard the health of females employed in the District. of 
Columbia,” provides: 

“That no females shall be employed in any manufactur- 
ing, mechanical or mercantile establishment, Jaundry, hotel, 
or restaurant, or telegraph or telephone establishment or 
office, or by any express or transportation company in the 
District of Columbia more than eight hours in any one day 
or more than six days or more than forty-eight. hours in 
any one week. 

“Sec. 2. That no female under eighteen years of age 
shall be employed or permitted to work in or in connection 
with any of the establishments or occupations named in 
section one of this Act before the hour of seven o’clock in 
the morning or after the hour of six oclock in the evening 
of any one day. 

“Sec. 3. That no female shall be employed or permitted 
to work for more than six hours continuously at one time 
in any establishment or occupation named in section one 
of this Act in which three or more such females are em- 
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ploved without an interval of at least three-quarters of an 
hour; except that such female may be so employed for not 
more than six and one-half hours continuously at one time 
if such employment ends not later than half past one 
o clock in the afternoon and if she is then dismissed for the 
remainder of the day.” 

The above-quoted Act makes no references to the Gov- 
erment of the United States, and therefore is not appli- 
cable to the emplovment of female help by the Government. 

The familiar principle that the king is not bound by any 
act of Parliament unless named therein by special and par- 
ticular words has been imparted by the sovereign people of 
the United States to the National Government, and is based 
on recognized principles of public policy. Accordingly, 
the Government of the United States is not affected by any 
Act of Congress which may tend to restrain or diminish 
any of its rights and interests, unless it clearly appears 
from the context that the Act is intended to applv to the 
Government. It may, however. accept the benefits of any 
particular act, though not named therein. (Dollar Savings 
Bank v. United States, 19 Wall. 239). The principle of 
law laid down in Dollar Savings Bank v. United States, 
supra, has been affirmed by the Supreme Court in the fol- 
lowing cases: Stanley v. Schiralby, 147 U. S. 508, 515; 
United States v. American Bell Telephone Company, 159 
U.S. 548, 554. 

In the latter case the court said: “It is upon the prin- 
ciple of public policy that the United States have been 
held not bound by statutes of limitation unless Congress 
has clearly manifested that thev should be so bound.” 

In the case of Stanley v. Schiralby, supra, the Supreme 
Court, speaking by Mr. Justice Fuller, said: 

“But, as observed by Mr. Justice Strong, delivering the 
opinion of the court in Dollar Savings Bank v. United 
States, 19 Wall. 227, 239. while the king is not bound by 
any act of Parliament unless he be named therein bv spe- 
cial and particular words, he may take the benefit of anv 
particular act though not named. And, he adds, that 
the rule thus settled as to the British Crown is equally 
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applicable to this Government; and that so much of the 
royal prerogative as belonged to the king in his capacity 
of parens patrie or universal trustee, enters as much into 
our political state as it does into the principles of the 
British constitution.” 

Answering the first question, I am of the opinion that 
the provisions of the Act of February 24, 1914, limiting 
the hours of service of female employees, are not applicable 
to the female employees of the Government Printing Office. 

The Act of August 1, 1892, c. 352, 27 Stat. 340, reads, in 
part, as follows: 

“That the service and employment of all laborers and 
mechanics who are now or may hereafter be employed by 
the Government of the United States, by the District of 
Columbia, or by any contractor or subcontractor upon 
any of the public works of the United States or of the 
said District of Columbia, is hereby limited and restricted 
to eight hours in any one calendar day, and it shall be 
unlawful for any officer of the United States Government 
or of the District of Columbia or any such contractor or 
subcontractor whose duty it shall be to employ, direct, 
or control the services of such laborers or mechanics to 
require or permit any such laborer or mechanic to work 
more than eight hours in any calendar day except in case 
of extraordinary emergency. 

“Src. 2. That any officer or agent of the Government 
of the United States or of the District of Columbia, or 
any contractor or subcontractor whose duty it shall be 
to employ, direct, or control any laborer or mechanic em- 
ployed upon any of the public works of the United States 
or of the District of Columbia who shall intentionally 
violate any provision of this act, shall be deemed guilty 
of a misdemeanor, and for each and every such offense 
shall upon conviction be punished by a fine not to exceed 
one thousand dollars or by imprisonment for not more than 
six months, or by both such fine and imprisonment, in the 
discretion of the court having jurisdiction thereof.” 

The above Act was amended by the Act of March 38, 
1918, c, 106, 37 Stat. 726, to include laborers and mechanics 
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employed on river and harbor improvements, but its pro- 
Visions were not otherwise materially changed. 

This Act does not constitute an eight-hour day for Gov- 
ernment clerks and, by its own terms, has no application 
to the clerical help or laborers of the Government Printing 
Office, as they are not, strictly speaking, employed upon 
the public works of the United States. 

Attorney General Garland in construing the eight-hour 
law of June 25, 1868, c. 72, held that “all persons who 
are employed and paid by the day are included within the 
act, even though they do not fall within the strict language 
of ‘laborers, workmen, and mechanics.’” (18 Op. 391.) 

In construing the Act of August 1, 1892, supra, with 
reference to its application to the employees of the Panama 
Canal Commission, Attorney General Moody said: 

“In answer to your second question, it is my opinion that 
the act of 1892 does not apply to the office force of the 
Isthmian Canal Commission stationed on the Isthmus of 
Panama, or to any of the employees of the Government 
who are not within the ordinary meaning of the words 
‘laborers and mechanics.’” (25 Op. 441, 448.) 

The Congress may, however, make the eight-hour law 
applicable to any or all employees of the Government, in- 
cluding the clerical force. It has applied the eight-hour 
provision to the employees of the Government Printing 
Office engaged in the public printing by express provisions 
in the Acts of March 30, 1888, and January 12, 1895. 

The Public Printer was directed to enforce the provisions 
of the then existing eight-hour law by section 1 of the Act 
of March 30, 1888, c. 47, 25 Stat. 57, which reads: “The 
Public Printer is hereby directed to rigidly enforce the pro- 
visions of the eight-hour law in the Department under his 
charge.” 

The Act of January 12, 1895, c. 23, 28 Stat. 601, 607, 
sec. 47, provides as follows: 

“Sec. 47. The Public Printer shall cause work to be done 
on the public printing in the Government Printing Office 
at night as well as through the day, when the exigencies of 
the public service require it, but the provisions of the exist- 
ing eight-hour law shall apply.” 
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As the Congress has deemed it advisable to apply the 
provisions of the Act of August 1, 1892, supra, to the em- 
ployees of the Government Printing Office engaged in the 
public printing, it follows that the provision “it shall be 
unlawful for any officer of the United States Government 
* * * to require or permit any such laborer or mechanic 
to work more than eight hours in any calendar day except 
in case of extraordinary emergency,” applies to the Public 
Printer, and that, except in case of such emergency, he may 
not require more than eight hours service per day from 
such employees. 

Permit me to add, however, that the law makes no dis- 
tinction between male and female employees but is as ap- 
plicable to the one as to the other. 

As to when or under what circumstances an extraordi- 
nary emergency may be said to exist is a question of fact 
which must be determined by the Public Printer. It has 
been held that the necessity for the completion of a con- 
tract, or a delay in the delivery of material required under 
a contract, does not create an extraordinary emergency 
within the purview of the Act. (United States v. Garbish, 
222 U.S. 257; Ellis v. United States, 206 U.S. 246.) 

It has also been held that the law contemplates such an 
unforeseen, sudden, or unexpected emergency as requires 
immediate action or remedy, and when the emergency 
passes the privilege ceases. (United States v. Sheridan- 
Kirk Contract Co., 149 Fed. 809.) 

The term “ emergency ” includes any event or occasional 
combination of circumstances which calls for immediate 
action or remedy, pressing necessity, or exigency. (United 
States v. So. Pac. Co., 209 Fed. 562.) 

The exception of cases of extraordinary emergency was 
designed to excuse overtime work which must be rendered 
to avert some sudden, unusual emergency, unexpectedly 
arising and calling for prompt action. (26 Op. 278.) 

It is my opinion, therefore, that the Public Printer may 
not require employees at the Government Printing Office, 
either male or female. engaged in the public printing, to 
render more than eight hours services in any calendar day, 
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except in case of such extraordinary emergency as is con- 
templated by the statute. 
Respectfully, 
HARRY M. DAUGHERTY. 
To the Presipenr. 


INTERNATIONAL TOLL BRIDGES—LANDING STATIONS FOR 
ALIENS COMING OVER THE BORDER. 


Section 23 of the Immigration Act of February 5, 1917 (39 Stat. 
892), does not require the owners of toll bridges to provide 
“landing stations” for aliens who merely use such bridges as 
passageways in coming over the border between Mexico and the 
United States. 

DEPARTMENT OF JUSTICE, 
October 25, 1922. 
Sir: I have the honor to respond to your letter of the 
9th instant, wherein you request my opinion upon the 
question whether section 23 of the Immigration Act of 

February 5, 1917, 39 Stat. 892, requires the owners of the 

International Toll Bridge at El Paso, Tex., over which 

aliens upon foot or in vehicles not owned or operated by 

said owners come to the United States, can be required to 

furnish the landing station mentioned in said section 23. 
Section 23, supra, so far as applicable, reads as follows: 
«*e * * Provided, That no person, company, or trans- 

portation line engaged in carrying alien passengers for 

hire from Canada or Mexico to the United States, 
whether by land or water, shall be allowed to land any 
such passengers in the United States without providing 
suitable and approved landing stations, conveniently lo- 
cated, at the point or points of entry. The Commissioner 

General of Immigration is hereby authorized and empow- 

ered to prescribe the conditions, not inconsistent with law, 

under which the above-mentioned landing stations shall 
be deemed suitable within the meaning of this section. 

Any person, company, or transportation line landing an 

alien passenger in the United States without compliance 

with the requirement herein set forth shall be deemed to 
have violated section eight of this Act, and upon convic- 
tion shall be subject to the penalty therein prescribed: 

* * * 99 


362 International Toll Bridges—Landing Stations. 


It is to be observed that the above-quoted proviso to 
section 23 is by its own terms limited to those “engaged 
in carrying alien passengers for hire.” ‘These are scarcely 
apt words to describe a company merely maintaining a toll 
bridge, for the privilege of passing over which persons 
afoot or in vehicles pay a fixed charge. In thus passing 
over the bridge the person so doing can in no sense be said 
to be carried as a passenger by the bridge company. 

The correctness of this view may be demonstrated by a 
brief consideration of section 10 of the same. Act, which 
‘reads as follows: 

“That it shall be the duty of every person, including 
owners, officers, and agents of vessels of transportation 
lines, or international bridges or toll roads, other than 
railway lines which may enter into a contract as provided 
in section twenty-three of this Act, bringing an alien to, 
or prividing a means for an alien to come to, any seaport 
cr land border port of the United States, to prevent the 
landing of such alien in the United States at any time or 
place other than as designated by the immigration oflicers, 
and the failure of any such person, owner, officer, or agent 
to comply with the foregoing requirements shall be deemed 
a misdemeanor and on conviction thereof shall be pun- 
ished by a fine in each case of not less than $200 nor more 
than $1,000, or by imprisonment for a term not exceeding 
tone year, or by both such fine and imprisonment; or, if 
in the opinion of the Secretary of Labor it is impracticable 
or inconvenient to prosecute the person, owner, master, 
officer, or agent of any such vessel, a penalty of $1,000 
shal] be a lien upon the vessel whose owner, master, officer, 
or agent violates the provisions of this section, and such 
vessel shall be libeled therefor in the appropriate United 
States court.” (39 Stat. 881.) 

When the above section was on its passage through the 
House of Representatives it did not contain the words “ or 
international bridges or toll roads ” or “ providing a means 
for an alien to come.” The first-quoted phrase was added 
as an amendment upon the recommendation of the then 
Secretary of Labor. (Cong. Rec., vol. 51, part 3, p. 2842.) 
The section as thus amended still limited itself to those 
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“bringing an alien” to the United States. Recognizing 
that this limitation would not reach owners of toll roads 
and bridges who did not undertake to transport aliens as 
distinguished from the mere furnishing of a passageway, 
your predecessor in a letter to the chairman of the Senate 
Committee on Immigration thus called the matter to his 
attention (Senate Doc. 451, 63d Cong., 2d sess., p. 7) : 


{Section 10.] 


“Tt will be observed by referring to House Document 
No. 689, and to page 2842 of the Congressional Record of 
February 3, that an attempt to make an amendment sug- 
gested by the department has resulted in a serious confu- 
sion of the language of the first seven lines of section 10. 
Those lines should read as follows: 

“That it shall be the mandatory and unqualified duty 
of every person, including owners, officers, and agents of 
vessels or transportation lines or international bridges or 
toll roads, other than railway lines, which may enter into 
contract as provided in section twenty-three of this act, 
bringing or providing a means for any alien to come to 
any seaport or land border port of the United States, etc.’ 

“Tt is often difficult along the land borders to control 
the entry of aliens by ferries, international bridges, and 
toll roads. The amendments above suggested would enable 
the immigration officers to limit the entry of aliens coming 
by the above means to reasonable times, and place the 
burden upon the owners, officers, and agents to prevent 
entry of aliens at other times.” 

Here for the first time is suggested the inclusion of the 
words “or providing a means for any alien to come,” etc. 

The Senate committee in its report (Senate Rept. 355, 
63d Cong., 2d sess.) thereupon made the following recom- 
mendation: 

“On page 20, line 10, after the words ‘bringing an 
alien to’ insert ‘or providing a means for an alien to 
come to’; this in order to make the provisions of the 
section apply to those who conduct toll roads and bridges, 
as well as to those operating ordinary vehicles of con- 
veyance.” 
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We thus have Congress, at the instance of your prede- 
cessor, incorporating in section 10 its recognition of a dis- 
tinction between those who bring aliens to the United 
States and those who merely provide the means, to wit, 
owners, etc., of toll roads and toll bridges, for aliens to 
come. Therefore, when we come to interpret the provisions 
of section 23, which, as hereinbefore pointed out, are lim- 
ited to those “engaged in carrying alien passengers for 
hire,” no mention being made eo nomine of owners, etc., of 
toll roads and toll bridges, as was done in section 10, supra, 
the casus omissus, whether intentional or otherwise, can not 
be supplied by any existing rules of statutory construction. 
The legislative history of section 23 additionally confirms 
this restricted view. In the letter of your predecessor to 
the Senate committee, above referred to, he made the fol- 
lowing recommendation : 


[Section 23.] 


“Page 46, line 3: Insert as the first proviso the follow- 
ing: 

“<Provided, That no person, company, or transportation 
line engaged in carrying alien passengers for hire from 
Canada or Mexico to the United States, whether by land or 
water, shall be allowed to land any such passengers in the 
United States without providing suitable and approved 
landing stations, conveniently located at the point or points 
of entry. The Commissioner General of Immigration is 
hereby authorized and empowered to prescribe the condi- 
tions, not inconsistent with law, under which the above- 
mentioned landing stations shall be deemed suitable within 
the meaning of this section. Any person, company, or 
transportation line landing an alien passenger in the 
United States without compliance with the requirement 
herein set forth shall be deemed to have violated section 3 
of this act, and upon conviction shall be subject to the 
penalty thcrein prescribed.’ 

“With a large number of lines doing an international 
business across the land borders, the establishment of land- 
ing stations at the various ports of entry would represent 
a large outlay and a continuous heavy expense for main- 
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tenance. Already, without any law to compel such action, 
some of the lines crossing the Canadian border have sup- 
plied the facilities desired, but it would be well to have a 
section in the law compelling such action. There is a 
clause in the Canadian law which places the above duty 
upon the transportation lines, under which provision the 
transportation lines along the border have been required 
to supply suitable facilities for the handling of aliens 
entering Canada, and it would seem not unfair that the 
same duty should be placed upon the companies with re- 
spect to aliens entering the United States.” 

It is plain from this excerpt that the Secretary was 
intending to reach only those engaged in transporting 
aliens—i. e., those covered by section 10 before its amend- 
ment. That the committee adopted this view is disclosed 
by the following quotation from its report, supra: 

“Amendment: On page 50, line 18, after the words ‘ Sec- 
retary of Labor,’ insert the following proviso: 

“Provided, That no person, company, or transportation 
line engaged in carrying alien passengers for hire from 
Canada or Mexico to the Uaited States, whether by land 
or water, shall be allowed to land any such passengers in 
the United States without providing suitable and approved 
landing stations, conveniently located, at the point or 
points of entry. The Commissioner General of Immigra- 
tion is hereby authorized and empowered to prescribe the 
conditions, not inconsistent with law, under which the 
above-mentioned landing stations shall be deemed suitable 
within the meaning of this section. Any person, company, 
or transportation line landing an alien passenger in the 
United States without comphance with the requirements 
herein set forth shall be deemed to have violated section 8 
of this act, and upon conviction shall be subject to the pen- 
alty therein prescribed.’ 

‘Some of the transportation lines bringing aliens across 
the Canadian and Mexican boundaries already furnish con- 
venient landing stations. All of them should be obliged 
todo so. That is the purpose of this amendment. (See S. 
Doc. No. 451, p. 12.)” 
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In the light of the foregoing history to construe sec- 
tion 23 as though it contained the language by which sec- 
tion 10 is made to apply to owners, etc., of toll roads and 
toll bridges would be to legislate, not to interpret. 

The cogency of the views above expressed is further 
strengthened by the judicial conception of the status of toll- 
bridge operations, as exemplified in Covington, etc., Bridge 
Company v. Kentucky, 154 U. S. 204, 219; Kentucky & J. 
Bridge Co. v. Louisville & N. R. Co., 387 Fed. 567, 616-617, 
and cases therein cited. 

I therefore have the honor to advise you that section 23, 
supra, does not require the owners of toll bridges to pro- 
vide “landing stations” for aliens who merely use such 
bridges as passageways in coming over the border between 
Mexico and the United States. 

The papers which accompanied your letter are here- 
with returned. 

Respectfully, 
HARRY M. DAUGHERTY, 

To the Secretary oF Lagor. 


EXCHANGE OR REDEMPTION OF REGISTERED VICTORY 
NOTES FOR TREASURY NOTES. 


The conclusions expressed in the opinions of June 10, 1922 (33 Op. 
197), June 17, 1922 (33 Op. 207), and July 20, 1922 (33 Op. 
310), with reference to the proper method of assignment for 
transfer or surrender of registered bonds or notes registered 
in the name of an infant or a natural guardian for an infant, 
are fully applicable to the tansfer of Victory notes in exchange 
for Treasury notes of Series B-1925 or for ee redemp- 
tion before maturity. 

DEPARTMENT OF JUSTICE, 


September 921, 19292. 


Sir: In your letter of July 18, 1922, you request my 
opinion whether the conclusions expressed in my com- 
munications to you dated June 10, 1922, June 17, 1922, and 
July 20, 1922, with reference to the proper method of 
assignment for transfer or surrender of registered bonds 


Notr.—This opinion was temporarily withheld from publication and lates 
released. 
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or notes registered in the name of an infant or a natural 
guardian for an infant are applicable to the 43 per cent 
Victory notes presented for exchange for Treasury notes 
of the Series B-1925 or for optional redemption before 
maturity. 

You are advised that this matter has been most care- 
fully reviewed and there is no good reason why the opin- 
ions expressed to you on June 10, 1922 (33 Op. 197), June 
17, 1922 (33 Op. 207), and July 20, 1922 (33 Op. 310). 
should not and do not apply with full force and effect to 
the transfer of Victory notes in exchange for Treasury 
notes of Series B-1925 or for optional redemption before 
maturity and it is therefore my opinion that such rules 
of law are fully applicable. 

Cordially yours, 
GUY D. GOFF, 
Acting Attorney General. 
To the SECRETARY OF THE TREASURY. 


CREW SHORTAGE—CLEARANCE TO VESSELS. 


By section 13 of tne Seamen’s Act of March 4, 1915 (38 Stat. 1169). 
it is provided that clearance shall not be given to uny vessel 
unless 65 per cent of her deck crew shall be of a rating not less 
than able seamen but, under section 1 of said Act, if part of 
the deck crew has been lost by desertion or casualty and no 
men equal in rank to those lost are obtainable, the obligations 
of said section 13 do not apply and the vessel, notwithstanding 
a shortage in her percentage of able seamen, may depart from 
port. 

DEPARTMENT OF JUSTICE, 
November 1, 1922. 


Str: I have the honor to acknowledge receipt of your 
letter of the 16th instant, advising me that there is a strike 
of seamen on the Great Lakes, and that the Sailors’ Union 
on the Great Lakes is endeavoring to have the Department 
of Commerce refuse clearance to vessels under the pro- 
visions of section 13 of ti.e Seamen’s Act of March 4, 1915 
(388 Stat. 1160), which requires that 65 per cent of the 
deck crew of vessels shall be of a rating not less than able 
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seamen. You further state that as the refusal of clearance 
to vessels on the Great Lakes at the present time would 
doubtless result in depriving the northwest section of the 
country of a portion of the coal and other supplies neces- 
sary for the coming winter, you believe that clearance 
should not be refused unless the law clearly makes refusal 
of clearance mandatory. You ask for an expression of my 
opinion upon the question whether refusal of clearance, 
under section 13 of the Seamen’s Act, to any vessel not 
complying with the requirements of section 13 relative to 
the number of able seamen in the deck crew, is mandatory, 
in view of the provisions of section 4463, R. S., as amended 
by the Act of May 11, 1918 (40 Stat. 548). 

Section 13 of the Seamen’s Act of 1915 provides, in part, 
as follows: : 

“No vessel of ont hundred tons gross and upward, ex- 
cept those navigating rivers exclusively and the smaller 
inland lakes and except as provided in section one of this 
Act, shall be permitted to depart from any port of the 
United States unless * * * sixty-five per centum of 
her deck crew, exclusive of licensed officers and apprentices. 
are of a rating not less than able seaman. * * * and 
no clearance shall be given to any vessel failing to comply 
with the provisions of this section.” 

Section 4463, R. S., was amended by section 1 of the Act 
of March 3, 1913 (37 Stat. 732). The first paragraph of 
section 4463, as thus amended, prohibited steam vessels 
from navigating without the required complement of 
licensed officers and crew. The second paragraph of the 
section, as thus amended, provided in part: 

“Tf any such vessel is deprived of the services of any 
number of the crew without the consent, fault, or collusion 
of the master, owner, or any person interested in the vessel, 
the vessel may proceed on her voyage if, in the judgment 
of the master, she is sufficiently manned for such voyage: 
Provided, That the master shall ship, if obtainable, a num- 
ber equal to the number of those whose services he has 
been deprived of by desertion or casualty, who must be of — 
the same grade or of a higher rating with those whose 
places they fill.” 
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Section 2 of the Act of March 3, 1913, set forth the 
‘minimum number of licensed deck officers required on 
steam and ocean-going passenger vessels, and section 3 
limited the hours of watch of deck officers. 

Section 14 of the Seamen’s Act of March 4, 1915, re- 
enacted without change section 1 of the foregoing Act of 
March 3, 1913, except that following the word “crew” 
wherever it appeared in the section, the words “ including 
certificated lifeboat men, separately stated” were added. 

The Act of May 11, 1918, in its first three sections, re- 
enacted without change the first three sections of the Act 
of 1913, except that another class of vessels was added to 
the classes of vessels excepted from the requirements of 
_ section 2 of the earlier Act. Section 1 of the Act of May 
11, 1918, therefore reenacted section 4463, R. S., precisely 
as it had been amended to read by section 14 of the Sea- 
men’s Act of 1915. 

As amended by the Act of March 3, 1913, the provisions 
of section 4463, R. S., permitting a vessel to sail when the 
shortage in her crew had not arisen through the consent 
or collusion of her master or owner, were coupled with the 
preceding part of the section forbidding vessels to navi- 
gate without the required complement of licensed officers 
and crew. The reenactment of these provisions without 
change in the Seamen’s Act of March 4, 1915, and in the 
Act of May 11, 1918, was not intended, in my opinion, to 
bring about any enlargement of their meaning or scope. 
Since section 4463, R. S8., as amended by the Act of March 
3, 1913, had no application to the obligations imposed by 
section 13 of the Seamen's Act of 1915, I am of the opinion 
that section 4463 as amended by the Act of May 11, 1918, 
does not modify or amend section 13. 

The circumstances under which the obligations of sec- 
tion 13 of the Act of March 4, 1915, apply are stated in 
the Act as follows: 

“No vessel of one hundred tons gross and upward, except 
those navigating rivers exclusively and the smaller inland 
lakes and except as provided in section one of this Act, 
shal] be permitted to depart from any port of the United 
States * * *” (38 Stat. 1169.) 
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Section 1 of the Act of March 4, 1915, amends section 
4516, R. S., and provides: 

“In case of desertion or casualty resulting in the loss 
of one or more of the seamen, the master must ship, if 
obtainable, a number equal to the number of those whose 
services he has been deprived of by desertion or casualty, 
who must be of the same or higher grade or rating with 
those whose places they fill, and report the same to the 
United States consul at the first port at which he shall 
arrive, without incurring the penalty prescribed by the 
two preceding sections. This section shall not apply to 
fishing or whaling vessels or yachts.” (38 Stat. 1164.) 

The above section originally formed a part of section 14 
of the Act of June 7, 1872 (17 Stat. 265). Section 14 was 
enacted in the Revised Statutes as sections 4514, 4515, and 
4516. Sections 4514 and 4515 prescribe penalties for ship- 
ping as a member of the crew or knowingly receiving on 
board a seaman without first having signed the required 
shipping articles. The form of the required shipping 
articles was set forth in section 12 of the Act of June j, 
1872, subsequently section 4511, R. S. 

Section 13 of the Act of March 4, 1915, applies generally 
to vessels “except as provided in section 1 of this Act.” 
Section 1 states the circumstances which may relieve a 
vessel from the usual obligations governing the signing 
of shipping articles. When section 13 excepts from its 
provisions vessels “as provided in section 1,” the meaning 
would seem to be that the same circumstances which relieve 
vessels from the obligations pertaining to the signing of 
shipping articles would also relieve vessels from the obliga- 
tions pertaining to the percentage of able seamen in a 
vessel’s deck crew. In other words, if part of the deck 
crew has been lost by “ desertion or casualty,” their places 
must be filled by others equal in rank to those lost, pro- 
vided such men are obtainable; but if no such men are 
obtainable, the obligations of section 13 do not apply and 
the vessel, notwithstanding a shortage in her percentage 
of able seamen, may depart from port. 

Since section 4511, R. S., does not apply to vessels in the 
coastwise trade or sailing to Canada, and since section 
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4516, R. S., probably has no greater scope than the former 
section, section 4516, R. S., probably does not apply to 
vessels sailing from Great Lakes ports. When, however, 
section 13 of the Seamen’s Act of 1915 excepts vessels “ as 
provided in section 1 of this Act,” I regard it as incor- 
porating in section 13 a provision for emergency relief 
under the circumstances stated in section 1, riamely, a loss 
of part of the crew by desertion or casualty. I therefore 
regard this relief as extended to all vessels covered by the 
obligations imposed by section 13. 

I have stated that Congress excepted emergency cases 
from both the obligations imposed by section 4511, R. S., 
relative to signing shipping articles, and those imposed by 
section 4463, R. S., relative to the necessary complement 
of licensed officers and crew. The view that section 13 
contains a similar exception conforms, therefore, to pre- 
vious legislative policy. 

I have called your attention to section 1 because, in my 
opinion, the obligations of section 13 do not apply to the 
class of cases falling within the provisions of section 1. 
In your executive administration of section 13 it is prope) 
for you to determine whether the facts in the various case: 
arising do or do not bring them within the provisions of 
section 1. In cases not covered by section 1, vessels which 
have not complied with the requirements of section 13 of 
the Seamen’s Act of March 4, 1915, must be refused clear- 
ance papers. 

Respectfully, 
HARRY M. DAUGHERTY, 


To the SECRETARY OF COMMERCE. 


PROPOSED MERGER OF MEAT-PACKING CONCERNS, 


The terms of the Packers and Stockyards Act. 1921 (42 Stat. 159,, 
do not require the Secretary of Agriculture to take any action 
with regard to the proposed purchase by one of the five largest 
meat-packing concerns of the physical assets of another of these 
five largest packing concerns, 

The Act, supra, vests the Secretary of Agriculture with broad 
powers of inquiry, but he is not required to take any formal 
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action unless he has reason to believe that the law has been 
violated or is being violated. 


DEPARTMENT OF JUSTICE, 
December 9, 1922. 


Sir: In your letter of November 22, 1922, you state th it 
the head of one of the five largest meat-packing concerns 
has called upon you and stated that he has in contempla- 
tion the purchase of the physical assets of another of these 
five largest packing concerns, the purchase price being part 
cash and part in the stock of the purchasing concern and 
including the assumption of certain liabilities of the selling 
concern. You also state in your letter that you desire my 
opinion as to whether the terms of the “ Packers and Stock- 
yards Act, 1921” (42 Stat. 159), contemplate or require 
you to take any action with regard to such a transaction 
in advance of its consummation. 

Section 202 of Title II of the “Packers and Stockyards 
Act, 1921,” makes certain acts by a packer, as packer is 
defined in such Act, unlawful. Section 203, in Title IT, of 
this Act provides that “ whenever the Secretary has reason 
to believe that any packer has violated or is violating any 
provision of this title” he shall cause a complaint to be 
issued and a hearing to be held. This section also provides 
that if “after such hearing the Secretary finds that the 
packer has violated or is violating any provision of this 
title” the Secretary shall make a report of his findings of 
fact and shall issue an order requiring the packer “to cease 
and desist from continuing such violation.” (42 Stat. 
161.) | 
Section 402, of Title 4 of the “ Packers and Stockyards 
Act, 1921,” provides that “ for the efficient execution of the 
provisions of this Act, and in order to provide information 
for the use of Congress, the provisions (including penal- 
ties) of sections 6, 8, 9, and 10 of the Act entitled ‘An Act 
to create a Federal Trade Commission, to define its powers 
and duties, and for other purposes,’ approved September 
26, 1914, are made applicable to the jurisdiction, powers, 
and duties of the Secretary in enforcing the provisions of 
this Act.” (42 Stat. 168.) 
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The provisions of the Federal Trade Commission Act 
pertinent to this inquiry are those found in section 6 and 
are as follows: 

“The Commission shall also have power (a) to gather 
and compile information concerning, and to investigate 
from time to time the organization, business, conduct, prac- 
tices, and management of any corporation engaged in com- 
merce.” 

* s * * 8 
“and its relation to other corporations and to individuals, 
associations and partnerships ” 

8 # * e s 
(f) to make public from time to time such portions of 
the information obtained by it hereunder, except trade 
secrets and names of customers, as it shall deem expedient 
in the public interest.” (38 Stat. 721.) 

It is my opinion that the “ Packers and Stockyards Act, 
1921,” is essentially a regulatory Act and that the duties 
and powers of the Secretary of Agriculture thereunder are 
to regulate the industry included within its provisions. 
Neither the Act itself nor the regulation provided for 
therein contemplates or requires that you should advise the 
industry in regard to such a transaction in advance of its 
consummation. 

In the opinion in the case of Stafford and others vy. Wal- 
lace and others, decided by the Supreme Court of the 
United States, May 1, 1922, Mr. Chief Justiec Taft said: 

“The language of the law shows that what Congress had 
in mind primarily was to prevent such conspiracies by 
supervision of the agencies which would be likely to be em- 
ployed in it. * * * Congress has found as an evil to 
be apprehended and to be prevented by the Act here in 
question, (in) the use and control of stockyards and the 
commission men to promote a packers’ monopoly of inter- 
state commerce. * * * Its provisions are carefully 
drawn to apply only to those practices and obstructions 
which in the judgment of Congress are likely to affect 
interstate commerce prejudicially.” (42 Sup. Ct. Rep. 
397.) 
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The Act in section 203 provides that when you have 
reason to believe that any packer has violated or is violat- 
eng the provisions of that Act you should proceed to issue 
a complaint and conduct a hearing and if you find that the 
packer has violated or is violating such act you shall render 
a report of the facts and issue an order requiring the 
packer to cease and desist from continuing such violation. 
The provisions of the Federal Trade Commission Act are 
carried into the “ Packers and Stockyards Act, 1921,” for 
the purpose, as expressed therein, of enabling the efficient 
execution of the provisions of the “ Packers and Stockyards 
Act, 1921,” and in order to provide information for the 
use of Congress. This does not seem to broaden the pur- 
poses or the essential powers conferred by the “Packers 
and Stockyards Act, 1921.” The language used in the 
“Packers and Stockyards Act, 1921,” makes it clear to me 
that the Act does not require you to take any forma] action 
unless you have reason to believe that the law has been 
violated or is being violated. To constitute a violation of 
the law within the meaning of this Act there must be some- 
thing more than a mere statement of what a person or 
corporation contemplates. 

In answer to your question as to whether the terms of 
the “ Packers and Stockyards Act, 1921,” contemplate any 
action on your part in connection with the proposed pur- 
chase of physical assets, I am of opinion that the Act vests 
you with broad powers of inquiry and that you may make 
such inquiry. 

Yours very truly, 
HARRY M. DAUGHERTY. 


To THE SECRETARY OF AGRICULTURE. 


APPLICATION OF CHILD LABOR TAX LAW TO ALASKA, 
HAWAII, AND THE DISTRICT OF COLUMBIA. 


The provisions of the Child Labor Tax Law, Title XII of the 
Revenue Act of 1918 (40 Stat. 1138), Title XII of the Revenue 
Act of 1921 (42 Stat. 306), are invalid and inoperative within 
the Territories of Aluska and Hawali and the District of Co- 
lumbia, : 
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DEPARTMENT OF JUSTICE, 
' December 18, 1922. 

Sm: I have the honor to acknowledge receipt of your 
letter of August 16, 1922, in which you request my opinion 
as to whether the provisions of the Child Labor Tax Law, 
Title No. XII of the Revenue Act of 1918 (40 Stat. 1057, 
1138), Title No. XII of the Revenue Act of 1921 (42 Stat. 
997, 306), are operative within the Territories of Alaska 
and Hawaii and the District of Columbia, notwithstanding 
the recent decision of the Supreme Court in the case of 
Bailey, Collector, v. The Drexel Furniture Company, in 
which the court held the Child Labor Tax Law of the 
Revenue Act of 1918 invalid. (42 Sup. Ct. Rep. 449.) 

The Supreme Court in its decision in the case of Bailey, 
Collector, v. The Drexel Furniture Company, above men- 
lioned, held that the Child Labor Tax Law, being an at- 
{tempt to regulate the employment of child labor in the 
States under the Federal Constitution, and therefore not 
within the legislative jurisdiction of Congress was invalid, 
and affirmed the judgment of the District Court. 

The question then presented is whether or not the law 
remains valid in the Territories of Alaska and Hawaii 
and the District of Columbia, which have no reserved 
rights such as are possessed by the States. 

Section 1 (5) of Title I of the Revenue Act of 1918 
provides that when used in this Act— 

“ The term ‘ United States’ when used in a geographical 
sense includes only the States, the Territories of Alaska 
and Hawaii, and the District of Columbia.” (40 Stat. 
1058.) 

Congress haz power to legislate for the Territories, and 
it is apparent from the above that it intended the Child 
Labor Tax Law to have effect in the Territories of Alaska 
and Hawaii and the District of Columbia. It was en- 
deavoring to exercise its power to levy taxes in the Terri- 
tories as well as in the States, and was not merely formu- 
lating rules for the conduct of its police powers with re- 
spect to the Territories, as the regulation of child labor 
there could have been accomplished without the necessity 
of levying any taxes. 
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The Supreme Court in its opinion in the Drexel case 
points out that the Child Labor Law is a penal statute. As 
such, it would come within the ruling of that court in the 
case of United States v. Reese (92 U.S. 214), where it was 
held: 

“This is a penal statute, and must be construed strictly ; 
not so strictly, indeed, as to defeat the clear intention of 
Congress, but the words employed must be understood in 
the sense they were obviously used. United States v. Wilt- 
berger, 5 Wheat. 85. If, taking the whole statute together, 
it is apparent that it was not the intention of Congress 
thus to limit the operation of the act, we can not give it 
that effect.” 

* * ® g * 

“We are, therefore, directly called upon to decide 
whether a penal statute enacted by Congress, with its 
limited powers, which is in general language broad enough 
{o cover the wrongful acts without as well as within the 
constitutional jurisdiction, can be limited by judicial con- 
struction so as to make it operate only on that which 
Congress may rightfully prohibit and punish. For this 
purpose, we must take these sections of the statute as 
they are. We are not able to reject a part which is uncon- 
stitutional and retain the remainder, because it is not 
possible to separate that which is unconstitutional, if there 
be any such, from that which is not. The proposed effect 
is not to be attained by striking out or disregarding words 
that are in the section, but by inserting those that are not 
now there. Each of the sections must stand as a whole, 
or fall altogether. The language is plain. There is no 
room for construction, unless it be as to the effect of the 
Constitution. The question, then, to be determined is, 
whether we can introduce words of limitation into a penal 
statute so as to make it specific, when, as expressed, it is 
general only.” 

* * * * . = 

“To limit this statute in the manner now asked for 
would be to make a new law, not to enforce an old one. 
This is no part of our duty.” 
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Chief Justice Waite, in Allen v. Louisiana (103 U. S. 
84), stated, in touching upon the question relative to hold- 
ing a statute constitutional in part and unconstitutional in 
part: 

“The point to be determined in all such cases is whether 
the unconstitutional provisions are so connected with the 
general scope of the law as to make it impossible, if they 
are stricken out, to give effect to what appears to have 
been the intent of the legislature.” 

He cites the opinion of Chief Justice Shaw, in the case 
of Warren v. The Mayor and Aldermen of Charlestown (2 
Gray (Mass.) 84), as authoritative upon this question and 
quotes from such opinion as follows: 

“Tf they (provisions of legislation in question) are so 
mutually connected with and dependent on each other, as 
conditions, considerations, or compensations for each other, 
as to warrant a belief that the legislature intended them as 
a whole, and that, if all could not be carried into effect, 
the legislature would not pass the residue independently, 
and some parts are unconstitutional, all the provisions 
which are thus dependent, conditional or connected, must 
fall with them.” 

The case of Butts v. Merchants Transportation Com- 
pany (230 U. S. 126) presented a situation similar to the 
one now before us. The Civil Rights Act had been de- 
clared unconstitutional as to its operation within the 
States. The plaintiff contended that notwithstanding such 
decision, the Act was designed to operate in all places 
“within the jurisdiction of the United States,” and that 
although the States were excluded, it still remained in 
force on the high seas more than a marine Jeague from 
shore and in the Territories and in the District of Colum- 
bia. The court held that the words of the Act showed 
that Congress had, in framing it, proceeded upon the 
assumption that it could legislate. and was legislating, in 
respect to all persons and all places “ within the juris- 
diction of the United States.” Continuing, it said: 

“It recognized no occasion for any exception and made 
none. Its manifest purpose was to enact a law which 
would have an uniform operation wherever the jurisdic- 
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tion of the United States extended. But the assumption 
was erroneous, and for that reason the purpose failed. 
Only by reason of the general words indicative of the 
intended uniformity can it be said that there was a pur- 
pose to embrace American vessels upon the high seas, the 
District of Columbia, and the Territories. But how can 
the manifest purpose to establish an uniform law for the 
entire jurisdiction of the United States be converted into 
a@ purpose to create a law for only a small fraction of 
that jurisdiction? How can the use of general terms de- 
noting an intention to enact a law which should be appli- 
cable alike in all places within that jurisdiction be said to 
indicate a purpose to make a law which should be appli- 
cable to a minor part of that jurisdiction and inapplicable 
to the major part? Besides, it 1s not to be forgotten that 
the intended law is both penal and criminal.” 

“So here, to give the sections in question the effect 
suggested it would be necessary to reject or strike out the 
general words ‘within the jurisdiction of the United 
States,” whereby Congress intended to declare and define 
in what places the sections should be operative, and to 
insert other and new words restricting their operation to 
American vessels upon the high seas and to the District 
of Columbia and the Territories. To do this would be 
to introduce a limitation where Congress intended none 
and thereby to make a new penal statute, which, of course, 
we may not do.” 

The celebrated Trade-Mark Cases (100 U. S. 82) afford 
another review of this question by the Supreme Court. 
The trade-mark legislation providing for the punishing 
generally of fraudulent use of registered trade-marks was 
declared unconstitutional on the ground that the power of 
Congress in respect to regulating commerce was restricted 
by the Constitution to commercial relations with the In- 
dian tribes, between the States, and with foreign nations. 
It was suggested that such law should be regarded as 
valid within the above-designated limitations and no fur- 
ther, i. e., so far as it applied to the States, foreign nations, 
etc., it was constitutional, but beyond that classification, 
unconstitutional. 
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The court rejected such suggestion, stating: 

“* * * it is not within the judicial province to give 
to the words used by Congress a narrower meaning than 
they are manifestly intended to bear in order that crimes 
may be punished which are not described in language that 
brings them within the constitutional power of that body.” 

The late Chief Justice White, in his decision on the 
“Employers Liability Cases” (207 U. S. 504), passed upon 
this question as follows: 

“ Concluding, as we do, that the statute, whilst it em- 
braces subjects within the authority of Congress to regu- 
late commerce, also includes subjects not within its con- 
stitutional power, and that the two are so interblended in 
the statute that they are incapable of separation, we are 
of the opinion that the courts below rightly held the 
statute to be repugnant to the Constitution and non- 
enforcible.” 

The Employers Liability Act, upon which Justice White 
passed as above, was designed to operate upon all com- 
mon carriers engaged in interstate commerce and upon 
all common carriers engaged in trade or commerce in the 
District of Columbia and the Territories. The court held 
the Act unconstitutional because it included subjects wholly 
beyond the power granted to Congress by the commerce 
clause. It was urged that the words “any employee” 
should be interpreted so as to signify “any employee ” 
when engaged only in interstate commerce. The court 
refused to so rule, stating that the statute was not divisible, 
and that the interpretation requested would require it to 
write into the statute words of limitation and restriction, 
and thus restrict its operation to the District of Columbia 
and the Territories. 

Congress clearly intended the Child Labor Tax Law to 
be effective within the entire jurisdiction of the United 
States. Had its intention been otherwise, it would, in the 
face of the definition of the term “ United States” (Sec- 
tion 1 (5) of Title I, Revenue Act of 1918), supra, have 
inserted words of limitation in the Act itself. The cases 
herein cited are authority for the rule that a statute can 
not be separable where the parts are so interrelated as 
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that such separation would destroy the real intention of 
Congress. It is hardly reasonable to suppose that Con- 
gress legislated upon a matter of such great importance 
as the statute in question without intending that the result 
of its action would be general and not confined to the 
District of Columbia and the Territories. 

The so-called “saving clause” of the 1918 Act is con- 
tained in Section 1402 (40 Stat. 1150), and reads as fol- 
lows: 

“That if any clause, sentence, paragraph, or part of 
this Act shall for any reason be adjudged by any court 
of competent jurisdiction to be invalid, such judgment 
shall not affect, impair, or invalidate the remainder of this 
Act, but shall be confined in its operation to the clause, 
sentence, paragraph, or part thereof directly involved in 
the controversy in which judgment has been rendered.” 

The saving clause of the 1921 Act is Section 1403, the 
wording of which is materially different from that of the 
1918 Act. It reads as follows: 

“That 1f any provision of this Act, or the application 
thereof to any person or circumstances, is held invalid, 
the remainder of the Act, and the application of such 
provision to other persons or circumstances, shall not be 
affected thereby.” (42 Stat. 321.) 

Neither of the saving clauses indicates an intention on 
the part of Congress to make the validity of a statute 
bounded by geographical subdivisions of the country, 
which would be the effect 1f such clauses were construed to 
save the Child Labor Tax Act as to the Territories and 
the District of Columbia, when it has been declared un- 
constitutional within the States. These saving clauses in- 
dictate an intention to retain all of a statute that can be uni- 
formly applied as to classes of persons and circumstances. 
Congress, however, clearly did not intend that the Act 
should be so interpreted, if necessary to save its constitu- 
tionality, as to restrict its operation to the Territories and 
the District of Columbia. It follows, therefore, that there 
are no persons or circumstances to which the Act may 
properly be applied. 
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. This is a tax law, and, in view of the provisions of 
the Constitution that taxes shall be uniform throughout 
the United States and the evident purpose of Congress to 
lay a tax which should be uniform throughout the United 
States, it would be going rather far to hold that a tax 
such as this should be applied solely in the Territories 
when Congress has not manifested its purpose so to do, 
and, therefore, until Congress has so manifested such pur- 
pose, we feel that it has not, in the present legislation, 
asserted the full amount of its constitutional authority 
and that this statute should not be construed as applying 
to the Territories when it does not apply to the States. 

In reply to your question, then, I am of the opinion 
that the provisions of the Child Labor Tax Law, Title 
No. XII, of the Revenue Act of 1918, Title No. XII, of 
the Revenue Act of 1921, are invalid and inoperative 
within the Territories of Alaska and Hawaii and the 
District of Columbia. 


Respectfully, 
HARRY M. DAUGHERTY. 


To the SECRETARY OF THE TREASURY. 


EXCHANGE OF REGISTERED BOND BY FOREIGN EXECU- 
TOR—ESTATE OF MARGARET STEINER. 


Margaret Steiner, who was the registered owner of a $500 Fourth 
43 per cent bond, died in the District of Columbia where she was 
domiciled. She left no estute in the Dsitrict of Columbia, all 
property owned by her at the time of her death being in the 
Province of Ontario, Canada. The will of the deceased bas been 
admitted to probate in the said Province of Ontario, and the 
executor named in the will has been duly appointed to administer 
the estate. Under such circumstances, said executor is legally 


qualified and authorized to execute an assignment for exchange .~ 


of the bond in question for a coupon bond, without letters of ad- 
ministration being issued by the Supreme Court of the District 
of Columbia. 


DEPARTMENT OF JUSTICE, 
December 20, 1922. 
Sir: Iam in receipt of your letter of December 14, 1922, 
transmitting certificate of death of Margaret Steiner, late | 
of Washington, D. C., and certified copy of the records of 
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the Surrogate Court of the County of Victoria, Province 
of Ontario, Canada, admitting to probate the will of Mar- 
garet Steiner, deceased, and granting administration of 
the estate of said Margaret Steiner to John Henry Steiner, 
the sole legatee named in the will. There is also enclosed 
copy of your letter to the Solicitor of the Treasury, dated 
November 11, 1922, stating that the deceased, Margaret 
Steiner, was the registered owner of a $500 Fourth 4} per 
cent bond, and that application has been made by John 
Henry Steiner, executor of the will of Margaret Steiner, 
deceased, to exchange said registered bond for a coupon 
bond, the assignment being executed by said John Henry 
Steiner, executor, in Washington, D. C. 

In compliance with your request the Solicitor of the 
Treasury rendered an opinion to the effect that the papers 
submitted were sufficient to justify the Department in 
making the requested exchange without letters of adminis- 
tration being issued by the Supreme Court of the District 
of Columbia. You now request to be advised whether I 
ugree with the conclusion reached by the Solicitor of the 
Treasury. 

It appears from the statement of facts furnished me 
that Margaret Steiner, prior to her death, was domiciled 
in the District of Columbia and died there; that all prop- 
erty, real and personal, owned and possessed by her at the 
time of her death, was situated in the Province of Ontario, 
Canada, and that she left no estate in the District of 
Columbia. 

The will of the deceased has been admitted to probate 
by the Surrogate Court of the County of Victoria, Prov- 
ince of Ontario, Canada, and the executor named therein, 
John Henry Steiner, has been duly appointed to admin- 
ister the estate. Such executor is qualified, therefore, to 
execute the assignment of the registered bond now ten- 
dered for exchange. The Supreme Court of the District 
of Columbia has no jurisdiction to appoint an adminis- 
trator over property situated in Canada, and such an 
appointment, if made, would add nothing to the authority 
of the executor of the will, nor furnish additional safe- 
guard to the Treasury Department. 
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It is my opinion, from the statement of facts furnished 
me, that John Henry Steiner, the executor of the will of 
Margaret Steiner, deceased, is legally qualified and au- 
thorized to execute the assignment of said bond. Conse- 
quently, it is my opinion that the conclusion reached by 
the Solicitor of the Treasury is the correct one. 

Respectfully, 
HARRY M. DAUGHERTY. 


To the SECRETARY OF THE TREASURY. 


GENERAL ACCOUNTING OFFICE—WAR DEPARTMENT 
TRANSPORTATION ACCOUNTS. 


Any order given by the General Accounting Office to the executive 
departments affecting the performance by them of executive 
functions independently confided to them necessarily involves a 
question of law which may be submitted to the Attorney General 
for his opinion. 

The Secretary of War would not be justified by reason of any- 
thing contained in General Accounting Office General Regula- 
tions No. 13 in failing to make, or in permitting or requiring dis- 
bursing officers under him to refrain from making, payment as 
now authorized by law of transportation obligations created by 
and under authority of the Secretary of War. 

Nor would the Secretary of War be justified in omitting, or in 
permitting or requiring the omission of, the administrative ex- 
amination now required by law to be made of disbursing officers’ 
accounts of such payments prior to the transmission of such 
accounts to the General Accounting Office for settlement. 


DEPARTMENT OF JUSTICE, 
December 28, 1922. 

Sm: This will acknowledge receipt of your letter of 
the 9th instant asking my opinion as to the legality as 
applied to the War Department of General Accounting 
Office General Regulations No. 18, dated November 25, 
1922, which was forwarded to you in a letter of transmittal 
dated December 4, 1922. 

General Regulations No. 13 proposes to revolutionize the 
system of paying and auditing Government transportation 
accounts. At the present time such accounts, just as other 
government obligations, are paid by the disbursing officers 
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of the several departments. Payment is made only after 
the administrative officer in charge has by careful exam- 
ination satisfied himself as to the correctness of the claim 
presented and certified the same to the disbursing officer 
for payment. The accounts of payments made by dis- 
bursing officers are forwarded to the Department involved 
for administrative examination there, and after they have 
been thus examined they are finally passed upon and 
audited by the General Accounting Office. 

General Regulations No. 13, which by its terms is to go 
into effect on January 1, 1923, provides that the claims of 
carriers should be presented as theretofore to the Depart- 
ment involved, but that departmental action thereon 
should be limited to—“ certification as to the services per- 
formed; that the services were properly authorized, and 
necessary in the public service; and that the amount 
thereof has not been paid and is payable from the appro- 
priation designated.” After such certification, the De- 
partment is to forward the bills promptly to the General 
Accounting Office for audit and payment by it. 

The proposed order will not only eliminate all payment 
of transportation accounts by disbursing officers, but it 
will also largely eliminate the administrative examination 
of such accounts which is now made prior to or after pay- 
ment. The proposed order will substitute a single audit 
for the present system of double audit, and the one audit 
which is made will take place in the same office which 
finally determines the rights of the United States in re- 
spect to the payment made. 

I am first called upon to consider whether or not I may 
properly render any opinion upon the question here. sub- 
mitted. 

Section 301 of the Budget and Accounting Act of June 
10, 1921 (42 Stat. 23), provides: 

“There is created an establishment of the government 
to be known as the General Accounting Office, which shall 
_be independent of the executive departments and under 
the control and direction of the Comptroller General of 
the United States.” 
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Section 304 of this Act reads in part as follows: 

“All powers and duties now conferred or imposed by 
law upon the Comptroller of the Treasury or the six 
auditors of the Treasury Department * * *_ shall, so 
far as not inconsistent with this Act, be vested in and 
imposed upon the General Accounting Office and be exer- 
cised without the direction of any other officer.” (42 Stat. 
24.) 

The above provisions declare the complete independence 
of the General Accounting Office. Such independence 
necessarily exists, however, only with respect to the power 
and duties which the statute gives to the General Account- 
ing Office. Notwithstanding the independent position of 
that office any order which extends beyond the authority 
given it by Congress is void. Therefore any order given 
by the General Accounting Office to the executive depart- 
ments affecting the performance by them of executive 
functions independently confided to them necessarily in- 
volves a question of law which may be submitted to the 
Attorney General for his opinion. 

My predecessors have frequently said that they would 
not review a question involving disbursements which had 
been passed upon by the Comptroller of the Treasury. 
The final authority of the Comptroller upon such an issue 
was based upon the provisions of section 8 of the Dockery 
Act of July 31, 1894 (28 Stat. 208), which provided: 

“Disbursing officers, or the head of any executive de- 
partment, or other establishment not under any of the 
executive departments, may apply for and the Comptroller 
of the Treasury shall render his decision upon any ques- 
tion involving a payment to be made by them or under 
them. which decision, when rendered, shall govern the 
Auditor and the Comptroller of the Treasury in passing 
upon the account containing said disbursement.” 

This section makes the ruling of the Comptroller of the 
Treasury (now the Comptroller General) conclusive as to 
particular payments to be made by and through executive 
departments. The present question does not involve a rul- 
ing upon particular payments to be made by and through 
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an executive department, but it involves the duty of the 
executive departments to obey an order entirely prohibit- 
ing them from making payments of a general class which 
they are now authorized by law to make. I find nothing 
in section 8 of the Dockery Act or in the Budget and 
Accounting Act of 1921 which deprives the head of an 
executive department of the right to have the opinion of 
the Attorney General upon such a question. 

The authority of the General Accounting Office as estab- 
lished by the Act of June 10, 1921, must be construed in 
the light of the prevailing practice of making payment 
for departmental expenditures through departmental dis- 
bursing officers. That this practice has received legisla- 
tive sanction is shown by the numerous statutes defining 
the duties and functions of disbursing officers. 

Section 176, Revised Statutes, regulates the appointment 
of disbursing clerks and states that they are “ authorized 
by law in the several Departments.” Sections 3620 and 
3621, Revised Statutes, regulate the manner in which dis- 
bursing officers shall deposit public money entrusted to 
them for disbursement. Sections 3622 and 3623, Reviscd 
Statutes, regulate the accounts which disbursing officers 
must render. Section 3648, Revised Statutes, authorizes 
advances to disbursing officers for the purpose of making 
payments in fulfilment of public engagements. Section 
3633, Revised Statutes, provides for suit against disburs- 
ing officers who have not properly accounted for public 
money entrusted to them. Section 3651, Revised Statutes, 
regulates the medium of payment to be used by disbursing 
officers. 

In addition to the foregoing statutes dealing with the 
duties and functions of disbursing officers in general, there 
are numerous others relating solely to disbursing officers 
of the army. 

The Act of April 20, 1874 (18 Stat. 33), provides: 

“Tt shall be the duty of the Secretary of War to cause 
frequent inquiries to be made as to the necessity, economy, 
and propriety of all disbursements made by disbursing 
officers of the Army, and as to their strict conformity to 
the law appropriating the money.” 
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The Act of July 5, 1884 (23 Stat. 118), provides: 

“ Hereafter all officers, agents, or other persons receiving 
public moneys appropriated by this or any subsequent 
Army appropriation act shall account for the disburse- 
ment thereof according to the several and distinct items 
of appropriation expressed in such act.” 

The Act of March 2, 1905 (33 Stat. 832), provides: 

“Hereafter all the accounts of individual paymasters 
shall be analyzed under the several heads of the appro- 
priation and recorded in detail by the Paymaster-General 
of the Army before said accounts are forwarded to the 
Treasury Department for final audit.” 

The Act of March 3, 1909 (85 Stat. 747), provides: 

“Hereafter whenever pressing obligations are required 
to be paid by a disbursing officer of the Quartermaster’s 
Department and there is an insufficient balance to his 
official credit under the proper appropriation or appro- 
priations for the purpose, he is authorized to make pay- 
ment from the total available balance to his official credit, 
¢ 6et06—CUS 

The same Act at page 750 gave similar authority to 
Ordnance disbursing officers, and the Act of March 3, 1911 
(36 Stat. 1056), gave similar authority to Engineer dis- 
bursing officers. 

The Act of July 9, 1918 (40 Stat. 878), which was 
limited to “the present emergency,” extended the above 
provisions to all disbursing officers of the Army. 

The Acts of August 24, 1912 (37 Stat. 589), April 27, 
1914 (38 Stat. 369), March 4, 1915 (38 Stat. 1080), author- 
ize Army disbursing officers of the Ordnance, Engineer, 
and Medical Departments, respectively, to make payment 
in settlement of transactions between it and other branches 
of the War Department and between that Department and 
others. 

The Act of July 9, 1918 (40 Stat. 878), provides that 
“during the present emergency ” disbursing officers of the 
Army might entrust public moneys to other officers for 
the purpose of having them make disbursements as their 
agents, both the disbursing officers and their agents being 
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held peculiarly responsible to the United States. This 
authority was made permanent in the Army Reorganiza- 
tion Act of June 4, 1920 (41 Stat. 766). 

The Army Reorganization Act also provides: 

“The Chief of Finance, under the authority of the Sec- 
retary, shall be charged with the disbursement of all 
funds of the War Department * * *.” (41 Stat. 766.) 

The extent and variety of the foregoing legislation con- 
vince me that Congress intended, as to the government 
in general and as to the War Department in particular, 
that ordinary government payments should be made by 
disbursing officers. 

There was a slight exception to the general practice in 
cases which disbursing officers referred to the Comptroller 
of the Treasury for an advance ruling as provided for m 
Section 8 of the Dockery Act. The Comptroller fre- 
quently directed that in such a case the entire account be 
transmitted to him for direct settlement as a claim. This 
procedure was not contrary to legislation authorizing the 
payment of claims by disbursing officers since it did not 
take from them this duty in any general class of cases. 
The procedure was incidental to an advance ruling by the 
Comptroller upon a particular account or claim which had 
been referred to him by a disbursing officer. It did not 
give rise to any general power to prohibit payments by 
disbursing officers. 

Section 305 of the Budget and Accounting Act amended 
section 236 of the Revised Statutes to read as follows: 


“All claims and demands whatever by the Government — 


of the United States or against it, and all accounts what- 
ever in which the Government of the United States is 
concerned, either as debtor or creditor. shall be settled and 
adjusted in the General Accounting Office.” (42 Stat. 24.) 

The only material change in section 236 made by the 
amendment was to substitute “ General Accounting Office ” 
for “ Department of the Treasury.” Section 236 was itself 
taken without change from section 2 of the Act of March 
3, 1817 (3 Stat. 366). 
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The terms of section 305 are mandatory and all-inclu- 
sive. Section 236 had never been construed as meaning 
that the payment or ordinary Government liabilities and 
every step in their settlement must be in the Treasury 
Department, but it had been construed to mean that there 
could be no final adjustment of a claim for or against the 
United States except as made in the Treasury Department. 
In 4 Comp. Dec. 332, 335, it was said: 

“The words ‘ settled and adjusted’ as used in the above 
section 236 mean audited and certified by the accounting 
officers.” 

This is the meaning which I think must be given to the 
section as reenacted in the Budget and Accounting Act. 
The reenactment without change of a statute which had 
previously received long continued executive construction 
is an adoption by Congress of such construction. United 
States v. Falk, 204 U. S. 148, 152; United States v. 
Hermanos, 209 U. S. 337, 339. 

Section 3622, Revised Statutes, requires every disburs- 
ing officer to forward his accounts to the proper depart- 
ment and requires the department, after examination, to 
pass them to the accounting officers of the Treasury for 
settlement. 

Section 309 of the Budget and Accounting Act provides: 

“The Comptroller General shall prescribe the forms, 
systems, and procedure * * * for the administrative 
examination of fiscal officers’ accounts and claims against 
the United States.” (42 Stat. 25.) 

If disbursing officers should not disburse the public 
money they would have no accounts subject to “adminis- 
trative examination.” Section 309 makes it the duty of 
the Comptroller General to prescribe the “ forms, systems, 
and procedure ” for the administrative examination of the 
accounts of disbursing officers. The imposition of this 
duty shows that the Budget and Accounting Act contem- 
plated that after its passage those fiscal officers authorized 
to make disbursements would pay out the public money 
so that their accounts would be forwarded for depart- 


mental examination as required by law. 
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Section 312(d) of the same Act provides as to the 
Comptroller General : 

“He shall submit to Congress reports * * * upon 
the adequacy and effectiveness of departmental inspection 
of the offices and accounts of fiscal officers.” (42 Stat. 26.) 

There would be no occasion for departmental inspection 
of the accounts of disbursing officers if they did not pay 
out the public funds. Section 312(d) recognizes that such 
inspection will continue under the Budget and Accounting 
Act. This indicates that nothing in the Act was looked 
upon as taking from disbursing officers their existing 
power of paying the ordinary obligations of the Govern- 
ment upon presentation to them of proper vouchers. 

In view of the foregoing I am of the opinion that the 
Secretary of War would not be justified by reason of 
anything contained in General Accounting Office General 
Regulations No. 13 in failing to make, or in permitting 
or requiring disbursing officers under him to refrain from 
making, payment as now authorized by law of transporta- 
tion obligations created by and under authority of the 
Secretary of War; nor would he be justified in omitting, 
or in permitting or requiring the omission of, the adminis- 
trative examination now required by law to be made of 
disbursing officers’ accounts of such payments prior to the 
transmission of such accounts to the General Accounting 
Office for settlement. 

Respectfully, 

HARRY M. DAUGHERTY. 


To the Secretary or War. 


MAIL RECEPTACLES—VALIDITY OF PATENT. 


No existing or future patent will give to any patentee or his 
assignee a monopoly in the manufacture of mail receptacles 
made in conformity with the regulations which the Postmaster 
General proposes to issue. 

DEPARTMENT OF JUSTICE, 
December 29, 1922. 
Srr: In your letter of September 28, 1922, you have 
requested a report upon the question of whether recepta- 
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cles manufactured upon the basis of certain proposed 
regulations submitted therewith would come within pat- 
ents now in force, thus giving the patentees or their as- 
signees a monopoly, and precluding competition in the 
manufacture and sale of the proposed receptacles. 

I understand this to mean substantially: Is there a valid 
patent existing, or may such be granted, which will em- 
body the various features specified in the proposed regula- 
tions, so that a monopoly in approved receptacles may be 
established, and the field for the manufacture and sale of 
other receptacles equally embodying the requirements be 
closed to competitors. 

The regulations which you have submitted cover the 
construction of receptacles to be used for the delivery of 
mail in apartment houses. The paragraphs of the pro- 
posed regulations which appear pertinent to the particular 
question involved are as follows: 

“5. Mail receptacles shall be arranged in nests of three 
or more. Each nest of boxes shall consist of from three 
to twelve separate compartments, with individual doors 
and locks. The entire front of the nest, in which the 
individual doors and locks shall be fitted, shall open and 
close as one door, hinged at the side or bottom. The 
hinges for both the individual doors and the master door 
shall be so constructed that all members thereof shall be 
accessible only from the interior of the receptacle. 

“6. The material for the front of the nest shall be sheet 
steel of not less than 0.04918 of an inch in thickness, and 
that for the back not less than 0.0375 of an inch in thick- 
ness. To guard against unauthorized entry from the inte- 
rior of one receptacle to the interior of those adjoining, 
the side walls of each individual receptacle shall be of 
rigid, immovable sheet steel of not less than 0.0485 of an 
inch in thickness, these walls to fit snugly to the front of 
the nest, or thev may be attached thereto. 

“7. Each individual receptacle shall be six inches wide, 
eighteen inches high, and three and one-half inches in 
depth, inside measurement, provided that, if the wall 
space is insufficient to permit the installation of boxes of 
this size, the postmaster may approve the installation of 
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smaller boxes, which shall in all other particulars conform 
to the specifications herein set forth. 

“8. The front of the nest, or master door, when open, 
shall so expose the individual receptacles that mail may 
be deposited therein readily; or the receptacles may be so 
attached to and made a part of the front that, when open, 
the rear of the receptacles, with tops fully uncovered for 
the deposit of mail, will be fully exposed to the carrier. 

“9. In houses of the above described character where 
mail area and depth will permit, receptacles constructed 
as above described and of the same capacity may be placed 
horizontally in tiers, with an individual door and lock for 
each receptacle, a master door hinged at the side, in which 
the individual doors and locks will be fitted, to cover the 
entire front. 

“10. When closed the entire front, or master door, of 
the nest shall be without opening, and so closely and se- 
curely fitted as not to be easy of access by the use of a 
jimmy or other instrument. If necessary to insure this, 8 
locking device to secure the ends of the front or master 
door will be required, this feature to be determined by the 
Department in giving general approval of the type of 
receptacle. 

12. The doors of the individual receptacles shall be 
sufficiently large to permit the easy withdrawal of all 
classes of mail, and shall contain a grated opening with 
glass at the back of the grating. These doors shall be pro- 
vided with locks satisfactory to the Department, securely 
attached and having not less than 3,120 key changes, so 
that the locks of the several receptacles may not be opened 
by the key of another lock. These locks should be so con- 
structed that the key can not be removed until the bolt is 
thrown out, or provided with some device calculated to 
insure or induce the locking of the door. 

“13. The means for fastening the receptacles or nest to 
the wall or other support shall be accessible only from the 
interior of the nest, and so arranged that the nest may not 
be detached unless the entire front is open.” 

Search has been made among the records of the Patent 
Office resulting in the discovery of certain expired patents 
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illustrating and setting out substantially all of the fea- 
tures specified in your regulations, and it is believed that 
such features as are not so disclosed would be unpatentable 
on the ground that they would require the exercise of mere 
mechanical skill, are a matter of designing, selection of 
dimensions, arrangement, etc., that would not rise to the 
dignity of invention, and so fail to constitute patentable 
subject matter. 

Certain patents which have not yet expired disclose 
many of the features which you propose to require in your 
regulations, but those features are already shown in the 
prior art above referred to and can not be made the sub- 
ject of monopoly; so I do not feel that these patents, while 
still in force, should limit or in any way embarrass you in 
your proposed regulations. 

These patents are submitted herewith for your consid- 
eration. 

Considering somewhat in detail the more important re- 
strictions or requirements of the proposed regulations, it 
may be noted in connection with those set forth in para- 
graph 5 that it is clearly old to provide a plurality of 
individual receptacles having individual and different 
locks and provided with a master door to be opened by 
the carrier. In this conneetion it is old to provide the 
master door covering the open ends of the receptacles at 
the back, while the front ends are accessible to the indi- 
vidual box owner only. It is also old to provide a master 
door closing over the open receptacles. which master door 
is provided in itself with individual doors openable only 
by the individual owner. This arrangement contemplates 
the opening of the master door by the carrier and the 
deposit of the mail in the individual boxes thus exposed, 
but permits the opening of the individual boxes from the 
outside of the master door without the latter being opened. 
(See patents Nos. 481621; 483070; 618846; 693770, and 
153302. 

The construction of mail receptacles having hinges ac- 
cessible only from the interior of the receptacle is old,‘as 
shown in patents Nos. 789368, 231995, 512350, and 194890, 
and is, moreover, believed to be a well-known expedient, 
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and would not constitute invention even if not already 
disclosed in any particular patent in this particular art. 

The question of material as set forth in paragraph 6 of 
the proposed regulations seems to be merely a matter of 
mechanical skill or construction and not the subject of 
monopoly in any patent. 

The same is true of paragraph 7 referring to the dimen- 
sions. 

The same is true of paragraph 8 which is merely a 
matter of arrangement or design; does not appear to re- 
quire invention, and is also shown to be old by an exam- 
ination of the patents submitted. 

The same is true of paragraph 9 referring to the ar- 
rangement of the individual boxes and the method of 
attaching the master door, and is also old as shown by the 
references submitted. . 

This is also true of paragraph 10, referring to the me- 
chanical method of construction, and appears also to be dis- 
closed in the general idea by the prior art as submitted. 

This is also true of paragraph 12; however, modification 
of the requirement as to grating and glass so as to avoid 
possible question is suggested; this might possibly be 
phrased somewhat as follows: “The doors of the individual 
receptacles shall be provided with means whereby the con- 
tents of the boxes may be visible, but not permit extraction 
thereof.” The remaining requirement as to type of lock 
is believed to indicate a well known expedient, and further 
gives latitude for alternative methods not subject to 
monopoly. 

The requirement of paragraph 18 which provides that 
“means of fastening the receptacle or nest to the wall or 
other support shall be accessible only from the interior of 
the nest and so arranged that the nest may not be detached 
unless the entire front is open,” is believed to be old and 
requires merely mechanical skill. It is not believed that 
there would be invention in so constructing a nest or pro- 
viding fastenings for the same to the wall or other support 
that it should be accessible only from the interior or that 
the nest may not be detached unless the entire front is 


The Secretary of the Treasury. 395 


open. This feature appears further to be disclosed in 
patent 194890 above cited. 

The other paragraphs, apparently, cover purely matters 
of construction, arrangement, dimensions, and other de- 
tails which would not constitute ground for the issue of a 
patent and the consequent monopoly. 

In my opinion no existing or future patent will give to 
any patentee or his assignee a monopoly in the manufac- 
ture of receptacles made in conformity with the regula- 
tions which you propose to issue. 

Respectfully, 
HARRY M. DAUGHERTY. 

To the Posrmaster GENERAL, 


RIGHT OF THE GUARANTY SAVINGS BANK TO DO A BANK- 
ING BUSINESS IN THE DISTRICT OF COLUMBIA, 


The Guaranty Savings Bank, which was incorporated under the 
laws of Arizona and which was authorized by the laws of that 
State to engage in the banking business, commenced such busi- 
ness in the District of Columbia prior to April 26, 1922, and 
hence it was entitled to continue doing a banking business in 
said District without complying with the requirements for open- 
ing new banks prescribed by the Act of April 26, 1922 (42 Stat. 
500). 

DEPARTMENT OF JUSTICE, 
January 10, 1928. 

Sm: I am in receipt of your letter of the 4th ultimo, 
asking my opinion concerning the right of the Guaranty 
Savings Bank to do a banking business in the District 
of Columbia. 

The Act of April 26, 1922, Public No. 200, Sixty-seventh 
Congress, provides: 

“That no corporation that is not now engaged in the 
business of banking in the District of Columbia, shall, 
after the passage of this Act, be permitted to enter upon 
said business in the said District, nor shall any corporation 
now or hereafter engaged in the business of banking be 
permitted to establish branch banks in said District, until 
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after it shall have secured the approval and consent of the 
Comptroller of the Currency.” (42 Stat. 500.) 

Since the Guaranty Savings Bank has not complied with 
the regulations prescribed by the Comptroller of the Cur- 
rency for the opening of new banks, it is not entitled to 
do a banking business in the District of Columbia unless 
it can qualify as a corporation engaged in this business in 
the District at the time the Act of April 26, 1922, went into 
effect. 

The Guaranty Savings Bank was organized under the 
laws of Arizona. Article 5 of the Articles of Incorpora- 
tion which the Guaranty Savings Bank filed with the 
corporation commission of Arizona provides: “ All shares 
shall be paid for in cash, and not less than fifty thousand 
dollars shall be paid in before the corporation shall be 
authorized to commence business.” Prior to April 26, 1922, 
less than fifty thousand dollars was paid in cash for stock 
in the Guaranty Savings Bank. The question has arisen 
whether, under these conditions, the bank was authorized 
to do business on or before April 26, 1922. 

Title IX of the Revised Statutes of Arizona, 1913, con- 
tains the corporation laws of the State. Chaptsr 3 of 
Title IX is headed “Savings and Loan Corporations,” 
and section 2119 under this chapter provides 

“Savings banks and savings and loan associations ma) 
be incorporated as provided in chapter 2 of this title, sub- 
ject to the provisions of this chapter.” 

Chapter 2 of Title IX is headed “ Corporations in Gen- 
eral,” and section 2101 under this chapter provides in 
part: 

“Any corporation organized under the laws of this 
State may commence business as soun as its articles of 
incorporation are filed for record ir. the office of the cor- 
poration commission, * * *.” 

The rule is settled that when a corporation is organ- 
ived under general incorporating laws, the law fixes the 
terms of incorporation. Any inconsistent or additional 
provisions in the articles of incorporation are treated as 
surplusage upon the question of the legality or illegality 
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of the incorporation. Thompson, Corporations, 2nd ed., 
sec. 1/4, states: 

“The rule is well settled that when a corporation is 
organized under a general law the law itself limits the 
powers of the corporation and the nature and extent of 
the corporate privileges * * *. In all cases where 
there is conflict between the charter or articles of incor- 
poration and the general Jaw, the latter governs.” 

Fletcher’s Cyclopedia of Corporations, sec. 207, states 
the rule: 

“If the incorporation papers contain provisions not au- 
thorized by, or which are in conflict with, the law, the 
court or officer to whom the papers are presented may re- 
fuse to allow them to be filed, but if they are filed, the fact 
that the papers contain unauthorized provisions, in addi- 
tion to those which are authorized, does not render the 
creation of the corporation void, since such unauthorized 
provisions may be rejected as surplusage.” 

Cases to the same effect are Republican Mountain Silver 
Mines v. Brown, 58 Fed. 644, 650, and Grangers’ Life and 
Health Insurance Co. v. hamper, 73 Ala. 325. 

The corporation laws of the State of Arizona permit 
any corporation which has properly filed its articles of 
incorporation and which has otherwise complied with the 
requirements of the law to begin business irrespective of 
the amount of its capital stock which has been paid in. 
The Guaranty Savings Bank was incorporated under the 
laws of Arizona and their provisions determine the legal- 
ity of the incorporation notwithstanding a failure to 
comply with additional provisions in the articles of in- 
corporation. It follows that the Guaranty Savings Bank 
was authorized to do business prior to April 26, 1922, 
although at that time less than fifty thousand dollars had 
been paid in cash for its capital stock. 

Your letter also suggests that a question has been raised 
as to whether the Guaranty Savings Bank commenced a 
banking business in the District of Columbia prior to 
April 26, 1922. The officers of the bank have made affi- 
davits that its doors were open for business from and after 
April 1, 1922, and that between April 1, 1922, and April 
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26, 1922, the bank received deposits and drew checks. An 
examiner who investigated the affairs of the bank on be- 
half of the Comptroller of the Currency has reported, on 
the other hand, that no business was done by the bank 
during this period. 

It is not within my province to rule upon disputed ques- 
tions of fact. For the purposes of this opinion I shall 
regard the sworn statements of the officers of the bank 
as true, 

The Act of April 26, 1922, does not prescribe the amount 
of business which a bank must do in order to be exempt 
from the necessity of obtaining the consent of the Comp- 
troller of the Currency to its further continuance in the 
banking business. The words of the Act are “engaged 
in the business of banking.” I believe that any bank which 
in good faith is engaged in the banking business, however 
little business is actually transacted, comes within the 
words of the statute. It has been held that a very slight 
exercise of corporate powers by an organization which has 
endeavored to incorporate under the laws of a State con- 
stitutes user and creates the status of de facto corporation. 
(Fletcher’s Cyclopedia, sec. 303.) I am therefore of the 
opinion that on April 26, 1922, the Guaranty Savings 
Bank was a corporation engaged in the business of bank- 
ing in the District of Columbia. 

Respectfully, 
A. T. SEYMOUR, 
Acting Attorney General. 
To the Secrerary oF THE TREASURY. 


OITIZENSHIJP—MARRIAGE OF DEPORTED ALIEN WOMAN 
TO AN AMERICAN CITIZEN. 


Bona fide marriage to an American citizen of an alien woman con- 
tracted three years after her deportation for immorality would 
invest such woman with United States citizenship in accordance 
with section 1994 of the Revised Statutes. 

The proviso in section 19 of the Immigration Act of February 5, 
1917 (89 Stat. 889), which relates to the marriage of immoral 
alien women to American citizens, was designed to prevent eva- 
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ston of deportation by a marriage contracted during the pendency 
of deportation proceedings or approximate thereto. 


DEPARTMENT OF JUSTICE, 
January 12, 1928. 

Sir: I have the honor to acknowledge receipt of your 
letter of November 10, 1922 (54389-52), wherein you re- 
quest my opinion as to whether in case of bona fide mar- 
riage to an American citizen by an alien woman three 
years after deportation for immorality the following pro- 
viso of section 19 of the Immigration Act of February 5, 
1917 (39 Stat. 874, 889), applies: 

“That the marriage to an American citizen of a female 
of the sexually immoral classes the exclusion or deporta- 
tion of which is prescribed by this Act shall not invest 
such female with United States citizenship if the mar- 
riage of such alien female shall be solemnized after her 
arrest or after the commission of acts which make her 
liable to deportation under this Act.” 

Section 1994 of the Revised Statutes provides: 

“Any woman who is now or may thereafter be married 
to a citizen of the United States, and who might herself 
be lawfully naturalized, shall be deemed a citizen.” 

Any implied repeal pro tanto of section 1994 of the Re- 
vised Statutes should be strictly construed so as not to de- 
bar any class of women from its operation unless such 
class is expressly and clearly excluded conformable to the 
intent of Congress. 

In my opinion, the proviso contained in section 19 of the 
Immigrant Act, supra, was designed to prevent evasion of 
deportation by a marriage contracted during the pendency 
of deportation proceedings or approximate thereto. It 
was not intended to forever bar an alien woman from citi- 
zenship through marriage to an American citizen because 
at some time in her past life she had been guilty of im- 
morality. As set forth in 32 Op. 178, 180, reference to the 
legislative history of the proviso shows no such intention, 
but rather a desire only to prevent evasion of the law. 
Consequently, any bona fide marriage by an alien woman 
to an American citizen contracted at a time reasonably re- 
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mote from the commission of immoral acts which would 
make her liable to deportation, or not solemnized after the 
arrest and during the pendency of deportation proceed- 
ings, would invest such female with United States citizen- 
ship, in accordance with section 1994 of the Revised Stat- 
utes. 
Respectfully, 
A. T. SEYMOUR, 
Acting Attorney General. 
To the Secretary or Lasor. 


SALE OF NITRATE TO THE ERIE COAL & COKE COMPANY. 


Under the circumstances herein stated, where the Ordnance De- 
partment of the United States Army offered nitrate for sale at 
auction, and the bids of the Erie Coal & Coke Co. for certain 
quantities of such nitrate were tentatively accepted by the 

- auctioneer and the chairman of the Ordnance Salvage Board, but 
said bids were rejected by the Secretary of War, held, that the 
Government is under no obligation to make delivery of such 
nitrate to the Erie Coal & Coke Co.; and, that the Secretary of 
War is under no obligation to enter into a contract for the sale 
of such nitrate to said company. : 


DEPARTMENT OF JUSTICE, 
January 13, 1923. 

Str: I have the honor to acknowledge receipt of your 
letter of June 9, 1922, in which you request my opinion 
as to whether the Government is under any legal obliga- 
tion to make delivery to the Erie Coal & Coke Company of 
certain nitrate which it claims to have purchased, and as 
to whether you, as Secretary of War, are under any legal 
obligation to enter into a contract for the sale of this 
nitrate to the said company. 

The materia! facts upon which I am to base my opinion 
are substantially as follows: 

1. Under your instructions the Ordnance Department of 
the United States Army advertised that on April 13, 1922, 
a sale by auction of 46,000 short tons of sodium nitrate 
would be held in Washington. Certain conditions of the 
sale were stipulated, and it was stated that further details, 
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if any, would be announced at the time of the auction, 
upon which occasion, and prior to the call for bids, other 
printed statements of the terms and conditions of the sale 
were distributed, and an oral announcement made with 
regard thereto. 

2. The auction was held as scheduled. Sales were made 
by lots, depending upon the location of each particular lot. 
Bids were received, first, for all or any part of a desig- 
nated lot of nitrates, the successful bidder having the 
right to take any or all of the nitrate of that particular 
lot, the minimum amount, however, to be 100 tons. Then 
others were allowed to take amounts of not less than 100 
tons each of the particular lot then on sale at the price 
bid by the successful bidder. Then viva voce bids were 
received upon the balance remaining of that lot. Each 
lot was handled in the same manner, and the bid of the 
Erie Coal & Coke Company was in each case the only one 
received for the balance remaining from each lot, after 
bids had been received for amounts thereof in quantities 
of not less than 100 tons each, as aforesaid; and in each 
case the bid of the Erie Coal & Coke Company was tenta- 
tively accepted by the auctioneer and the chairman of the 
Ordnance Salvage Board, who was present. 

3. There was a marked disparity between the bids for 
small quantities and the bids of the Erie Coal & Coke 
Company for the remaining balance of each lot, the 
former averaging about $45 per ton and the latter $26 
per ton. When the report of the sale was made, you, in 
the exercise of that discretion which you considered re- 
posed in you by law, rejected all bids of the Erie Coal & 
Coke Company. The Erie Coal & Coke Company strenu- 
ously insists that upon the fall of the auctioneer’s hammer 
the sale was consummated and that you were thereafter 
without discretion in the matter. 

4. The terms and conditions upon which it was proposed 
to sell this nitrate were unusual. There were to be two 
classes of sales, one of amounts totaling 500 tons or less 
and the other of amounts in excess of 500 tons. It was 
stipulated that successful bidders of each class would be 
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required to enter into a contract for the faithful perform- 
ance of all the terms and conditions of the sale, and to 
furnish bond guaranteeing such performance. One of the 
required conditions of the contract to be executed by suc- 
cessful bidders of the latter class was that— 

“Government at its election may rescind said sale at 
any time before August 1, 1922, in which event the pur- 
chaser shall immediately, and not later than November 30, 
1922, at his own expense, deliver to the Government f. o. b. 
cars, at Savanna Proving Ground, Llhinois, sodium nitrate 
in equal quantity with that theretofore delivered by the 
Government to purchaser, and of the following specifica- 
tions: * * * and the Government shall return to pur- 
chaser all money theretofore received in payment for such 
nitrates, and relieve him from any obligations for further 
payments.” 

5. The conditions of sale, a copy of which was given each 
prospective bidder just before the auction began, contained 
the above stipulation; also a provision that— 

“Bidders will be required and should come to the sale 
prepared to make a deposit * * * in the amount of 
10% of the purchase price of nitrate purchased. * * * 
This deposit will be retained by the United States to apply 
against the last shipment of sodium nitrate on the contract 
with the purchaser. Acceptance by the Government of any 
bid will not be final until the execution of a contract and 
bond and upon failure by the purchaser within ten days 
after notice of the acceptance of his bid to execute said 
contract the Government may withdraw such acceptance 
and make such disposition of said nitrate as it may desira 
free of any claim of purchaser in which event the 10% 
theretofore paid upon the acceptance of said bid shall be 
forfeited to the United States as liquidated damages.” 
[Italic supplied. ] 

6. The contention of the Erie Coal & Coke Company, 
briefly summarized, is that by the so-called acceptance of 
the bid by the auctioneer, the chairman of the Ordnance 
Salvage Board having been consulted prior thereto, con- 
summated the sale, and that thereafter— 
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“the Secretary of War had no power whatsoever over 
the buyer or the property sold, but at the end of the ten 
day period he again came into possession of discretionary 
power, to wit: the right to withdraw the acceptance of the 
Government and ‘to make such disposition of said nitrates 
as it may desire,’ etc.” 

and “that the Government has no choice but to complete 
the sale made to the Erie Coal & Coke Company,” pre- 
sumably, by the execution of a contract of sale and accept- 
ance of a bond guaranteering its performance, and de- 
livery of the nitrate. 

The conditions of this auction which were stated in the 
advertisement, as well as those which were contained in 
the printed paper handed to the bidders prior to the call 
for bids, clearly show that it was the intention of the 
parties and part of the announced plan of the sale that a 
written contract was to be entered into as a consummation 
of such transaction, and that until such a contract was 
signed by the parties no binding obligation upon the part 
of the Government existed. 

The Secretary of War is the only official who can bind 
the Government by an acceptance of this bid. and until so 
accepted the bids could surely be rejected by him with no 
attendant liability. This view is further strengthened by 
consideration of section 3744 of the Revised Statutes of 
the United States, the substance of which, among other 
things, requires contracts made by the Secretary of War 
to be in writing and signed by the parties at the end 
thereof. The conditions of this sale above referred to 
show an intention to fully comply with this section of the 
statute. The Secretary of War had no authority to com- 
plete any such transaction as this without a full compli- 
ance with the statutes. Until the formalities therein re- 
quired had been fully complied with no contract or other 
obligation upon the part of the United States existed. 
For the reason above set forth, it is my opinion that— 

1. The Government is under no legal obligation to make 
delivery to the Erie Coal & Coke Company of the nitrate 

which it claims to have purchased. 


404. Eligibility of Ora Mellvile for Retirement. 


2. As Secretary of War, you are under no obligation to 
enter into a contract for the sale of the nitrate to the Erie 
Coal & Coke Company. 

Respectfully, 
A. T. SEYMOUR, 
Acting Attorney General. 
To the Secretary or War. 


ELIGIBILITY OF ORA MELLVILE FOR RETIREMENT. 


In computing the thirty years’ service required for the retirement 
of an enlisted man, under the provisions of the Act of March 2, 
1907 (34 Stat. 1217), credit should not be allowed for service 
under a fraudulent enlistment where such service was terminated 
by a dishonorable discharge on account of said fraudulent en- 
listment. 

‘When a soldier applies for retirement under the Act of March 2, 
1907, supra, a question is presented which is important in other 
respects than disbursement, and hence such question may properly 
be answered by the Attorney General. 


DEPARTMENT OF JUSTICE, 
January 138, 1923. 

Sir: I have the honor to acknowledge receipt of your 
letter of the 6th ultimo, asking my opinion as to the date 
upon which Master Sergeant Ora Mellvile, 13th Engineers, 
is entitled to be placed upon the retirement list after thirty 
years’ service in the Army, pursuant to the provisions of 
the Act of March 2, 1907 (34 Stat. 1217). 

The Act of March 2, 1907, provides: 

“When an enlisted man shall have served thirty years 
either in the Army, Navy or Marine Corps, or in all, he 
shall, upon making application to the President, be placed 
upon the retired list, with seventy-five per centum of the 
pay and allowances he may then be in receipt of, * * * 
Provided, That in computing the necessary thirty years’ 
time all service in the Army, Navy or Marine Corps shall 
be credited.” (34 Stat. 1217.) 

You have informed me that Ora Mellvile enlisted under 
the name of Ora M. Jacobs on January 20, 1890, and that 
he was dishonorably discharged per sentence of general 
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court-martial on November 10, 1891; that he reenlisted 
September 1, 1892, and was discharged on account of 
. fraudulent enlistment February 6, 1893; that he enlisted 
under his real name of Ora Mellvile, March 14, 1898, and 
was honorably discharged March 18, 1901; that he reen- 
hsted April 18, 1901, and was honorably discharged April 
17, 1904; that thereafter upon discharge he subsequently 
reenlisted and has been practically continuously in serv- 
ice in the grade of sergeant or above, each enlistment being 
terminated with a discharge bearing the character “ ex- 
cellent.” 

Under the 28th Article of War (41 Stat. 792), any 
soldier who, without having first received a regular dis- 
charge, reenlists in the Army is deemed to have fraudu- 
lently enlisted. The enlistment of March 14, 1898, and all 
subsequent enlistments were, accordingly, fraudulent. 
The Government accepted service under all these enlist- 
ments without knowledge of the fraud. 

Ora Mellvile applied for retirement under the Act of 
March 2, 1907. The Acting Judge Advocate General of 
the Army computed that Ora Mellvile had had two years 
two months and twenty-six days actual service under the 
name of Ora M. Jacobs and twenty-three years ten months 
and seven days actual service under his own name, and 
that three years ten months and seventeen days of the lat- 
ter time had been foreign service, counting double for re- 
tirement. He was of the opinion that all service, regard- 
less of the manner of its inception or termination, should 
be counted for retirement, and that upon this basis Ora 
Mellvile would complete thirty years’ service on Novem- 
ber 8, 1922. 

The Comptroller General has held that service ren- 
dered under a fraudulent enlistment in the Army may not 
be credited upon the thirty years’ service for retirement 
under the Act of March 2, 1907, if such enlistment was 
completed without knowledge of the fraud on the part 
of the Government. (1 Comp. Gen. 668.) 

Section 8 of the Act of July 31, 1894 (28 Stat. 207), 
made it the duty of the Comptroller of the Treasury to 
render a decision upon any question involving a payment 
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to be made by the head of any executive department. It 
has been ruled by my predecessors that his decision upon 
such a question is final and that unless he concurs in re- 
questing the opinion of the Attorney General the latter 
will not pass upon such a question. (21 Op. 580; 22 id. 
581; 23 id. 468.) The same rule necessarily applies to the 
Comptroller General, in whom is vested all the power for- 
merly conferred by law upon the Comptroller of the 
Treasury. (Act of June 10, 1921, 42 Stat. 24.) 

When a question submitted to the Attorney General is 
Important in other respects than disbursement, he will 
render an opinion. (25 Op. 301.) The Act of March 2, 
1907, requires the Secretary of War to place on the retired 
list enlisted men who have made application for retirement 
after thirty years’ service. This duty rests upon the Sec- 
retary of War irrespective of the pay to be received by 
such retired soldiers. A question important in other re- 
spects than disbursement is therefore presented when a 
soldier applies for retirement under the Act of March 2, 
1907. Opinions have heretofore been rendered upon the 
eligibility of certain classes of Navy officers for retire- 
ment, although their retirement would automatically en- 
title them to certain pay (32 Op. 220; 33 id. 76), and 
opinions have been rendered as to the rank at which cer- 
tain Army officers should be retired, although their pay 
will be governed by the rank at which they are retired (25 
Op. 158; 27 id. 212). These opinions are precedents for 
passing upon the question now presented. 

A fraudulent enlistment gives rise to a voidable, rather 
than a void, contract, and one who enlists fraudulently 
thereby enters the military service. (/n re Grimley, 137 
U. S. 147; in re Morrissey, 137 U. S. 157.) 

The Act of March 2, 1907, provides for the retirement 
of soldiers “who shall have served thirty years.” No ref- 
erence is made to the character of service required. If 
service initiated by a fraudulent enlistment is not to count 
for retirement, an implied exception as to such service must 
be read into the statute. 

The decision of the Comptroller General (1 Comp. Gen. 
668) calls attention to the 54th Article of War, which pro- 
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vides that any person procuring his own enlistment by 
willful concealment or misrepresentations as to his quali- 
fications for enlistment shall be punished as a court- 
martial shall direct and to the 55th Article of War, which 
provides that any officer knowingly enlisting a person 
whose enlistment is prohibited shall be dismissed or other- 
wise punished as a court-martial may direct. The Comp- 
troller General concludes that the declared policy of Con- 
gress is to discourage fraudulent enlistment, and that to 
construe a statute applicable to service as covering service 
following a fraudulent enlistment is contrary to this 
policy. 

Congress has provided for military punishment for a 
fraudulent enlistment. The law, however, does not re- 
quire the discharge of a soldier who has fraudulently en- 
listed. After discovery of the fraud the Government 
may retain the soldier in its service if it finds his service 
of value. In other words, the presumption that service 
following a fraudulent enlistment will not be faithful 
and efficient may be overcome by the actual conduct of the 
soldier. If the fraudulent enlistment is not discovered 
but the soldier performs his military duties and receives 
an honorable discharge, I do not see that any policy of 
Congress is furthered by retroactively punishing such 
service by denying validity to it in computing for pur- 
poses of retirement the service which has been rendered. 

The Act of February 14, 1885 (23 Stat. 305, ch. 67), as 
amended by the Act of September 30, 1890 (26 Stat. 504), 
provided: 

“'When an enlisted man has served as such thirty 
years in the United States Army or MarineCorps * * * 
he shall by application to the President be placed on the 
retired list * * *.” 

The essential portions of the above Act are precisely 
similar to those of the Act of March 2, 1907. While this 
Act was in force the Judge Advocate General of the Army, 
in a series of decisions, ruled that service following a 
fraudulent enlistment should be counted for retirement. 
(C. 355, September, 1894; C. 2022, January, 1895; C. 7108, 
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October, 1899. See Howland’s Digest Opinions J. A. G., 
page 999.) Since it is not stated that the Government 
accepted the service with knowledge of the fraud, the 
holdings are to the effect that service actually accepted by 
the Government is within the statute. Prior to the pas- 
sage of the Act of March 2, 1907, there was no contrary 
published decision of the Comptroller of the Treasury. 
The Supreme Court has said that “the reenactment by 
Congress, without change, of a statute, which had pre- 
viously received long continued executive construction, Is 
an adoption by Congress of such construction. United 
States v. Falk, 204 U. S. 148, 152.” (United States v. Her- 
nanos, 209 U.S. 337, 339.) The application of this rule of 
construction indicates that the thirty years’ service re- 
quired by the Act of March 2, 1907, includes service ac- 
cepted by the Government following a fraudulent en- 
listment, irrespective of whether or not the Government 
knew of the fraud during the period of enlistment. 

‘The Acting Judge Advocate General in computing the 
period served by Ora Mellvile included the time between 
his fraudulent enlistment on September 1, 1892, and his 
discharge on account of such fraudulent enlistment on 
February 6, 1893, a period of five months and six days. 
The inclusion of this time seems contrary to the views of 
his office as set forth on November 10, 1921 (C. M. Nos. 
90874 and 96045), to the effect that in computing continu- 
ous service under the Act of June 4, 1920 (41 Stat. 761), 
“service under a fraudulent enlistment which has been 
held void by the Government could not be counted.” 

When a soldier is discharged on account of his fraudu- 
lent enlistment, the United States therewith indicates its 
unwillingness to recognize the service as valid. I believe 
that the retirement acts were intended to reward only 
valid service. Service can scarcely be considered valid 
where the United States with full knowledge of the facts 
has chosen to repudiate it. 

I am of the opinion that the period which Ora Mellvile 
served between September 1, 1892, and February 6, 1893. 
should not be counted in computing his thirty years’ serv- 
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ice under the Act of March 2, 1907, but that all of the 
other time served by him may be counted for this purpose. 
You have not advised me as to the grounds upon which 
Ora Mellvile was dishonorably discharged on November 
10, 1891, following his original enlistment on January 20. 
1890. If this original enlistment was valid the period 
between January 20, 1890, and November 10, 1891, should 
be included in computing Ora Mellvile’s service for the 
purposes of retirement. 

The effect of this opinion will be to add five months and 
six days to the date at which, according to the calculations 
of the Acting Judge Advocate General, Ora Mellvile 
would be eligible for retirement. 

Respectfully, 
A. T. SEYMOUR, 
Acting Attorney General. 
To the Secretary oF War. 


ADMINISTRATIVE CONTROL OF THE QUARANTINE STA- 
TION AND GROUNDS AT THE HARBOR OF HONOLULU. 


The tracts of land on Sand and Quarantine Islands, Oahu, Terri- 
tory of Hawali, which were set aside for military purposes by 
the Executive order of November 24, 1920, and fully described 
therein as Tract No. 1 and Tract No. 2, were not included in the 
area described in section 97 of the Act of Congress of April 30, 
1900 (31 Stat. 160), as the “quarantine station and grounds at 
the harbor of Honolulu,” and which was by said Act transferred 
to the Marine Hospital Service—now the Public Health Service. 


DEPARTMENT OF JUSTICE, 
January 16, 1923. 


Srr: In your letter of July 10, 1922, you request an 
opinion as to what area was covered by the Act of April 
80, 1900 (section 97), providing that “the Quarantine 
Station and Grounds at the harbor of Honolulu, together 
with all the public property belonging to that service, 
shall be transferred to the Marine Hospital Service of 
the United States, and said quarantine grounds shall con- 
tinue to be so used and employed until the station is 
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changed to other grounds which may be selected by order 
of the Secretary of the Treasury.” (31 Stat. 160.) 

It is claimed that this Act conflicts with the terms of 
the Executive Order of November 24, 1920 (No. 3358), 
which set aside certain land on Sand and Quarantine 
Islands, Oahu, Territory of Hawaii, for military pur- 
poses, fully described therein as Tract No. 1 and Tract 
No. 2. The order further provided: 

“The approximate locations of these tracts, hereby 
transferred and set aside, are shown on blue print bearing 
the title ‘Quarantine and Sand Island, Oahu, T. H., ap- 
proved October 8, 1920,’ the tracing of which is on file in 
.the District Engineer Office of the War Department at 
Honolulu, T. H.” 

The claim of the Treasury Department concerning the 
correctness of which my opinion is desired, is clearly 
stated in your letter. “It is the contention of this De- 
partment that the area specified in the Executive Order 
of November 24, 1920, was included in the tract trans- 
ferred by the Act of Congress approved April 30, 1900, 
to the then Marine Hospital Service—now the United 
States Public Health Service.” If this Act definitely set 
aside all the lands between the harbor and the sea for 
quarantine purposes, they could not be diverted to other 
uses by the President. (28 Op. 143; 33 Op. 288.) 

I am assuming that you are familiar with the locality 
sketch and the outlines of these tracts which are shown, 
according to the lines and distances of the Executive 
Order, upon the photostat of the blue print of Quarantine 
and Sand Island of October 8, 1920, which is enclosed 
for your information. These tracts are not outlined on 
the “ blue print of harbor lines” of the same date, returned 
by you. This has the same title as the blue print referred 
to in the Executive Order which was attached to the 
letter of Assistant Secretary Clifford, dated February 21, 
1922, 

A determination of the question presented has required 
the fullest examination of the exhibits transmitted with 
your letter, of others submitted or referred to by Mr. 
Assistant Secretary Clifford on February 21, 1922, as 
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well as numerous other documents mentioned in the cor- 
respondence between this Department, the Treasury De- 
partment and the War Department affecting this subject. 
All of these have been considered by the Treasury Depart- 
ment, except possibly the letter of the War Department 
dated September 8, 1922, a photostat copy of which is 
appended for your information. 

It appears from the official records and proceedings, 
documents, maps, and correspondence relating to Quaran- 
tine Island and from contemporaneous official conduct 
that the Quarantine Station and Grounds at the harbor 
of Honolulu were transferred to the Marine Hospital 
Service aS used and employed by the territorial govern- 
ment upon the adoption of the resolution of annexation 
of July 7, 1898 (30 Stat. 750), and the Organic Act of 
April 30, 1900 (31 Stat. 141, 160). 

All these tend strongly to show that the jurisdiction of 
the Marine Hospital Service thus acquired was confined 
strictly to the small island of Kamokuakulikuli, otherwise 
known as Quarantine Island, which was “above high- 
water mark on the reef of Kaholaloa.” Taken collectively 
they elucidate the point in controversy and throw light 
upon the meaning of the words used in the Organic Act. 
They show clearly what was then understood to be the 
“ Quarantine Station and Grounds * * * used and em- 
ployed” by the Marine Hospital Service in 1900. 

The legal status of the Quarantine Station and Grounds 
and the limits of Quarantine Island appear to have been 
settled before annexation. The Treasury and War De- 
partments seem to agree that most of the land included in 
Tract No. 1 and Tract No. 2, and practically all land that 
was not identified as Quarantine Island before annexation 
was submerged at high tide on the taking effect of the 
Act of April 30, 1900. The use of the words “said quaran- 
tine grounds” in the statute quoted would indicate that 
lands under water at high tide were not then extensively 
used and employed by or as a part of the Quarantine Sta- 
tion or Quarantine Grounds. 

Upon annexation this island contained from 4 to 10 
acres above water at high tide, some of the quarantine 
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buildings and structures being erected on pilings. Through 
natural accretions and dredging operations Quarantine 
Island was enlarged to include about 28 acres prior to its 
enlargement by later harbor improvements. The area 
within the retaining wall authorized in 1906 is now about 
40 acres, and since that time this has been recognized as 
under the jurisdiction of the Treasury Department. It is 
so treated by being definitely excluded from the Executive 
Order and also by the administrative control exercised by 
other departments. Concerning this proposition the Sec- 
retary of War says: 

“This department has never questioned the jurisdiction 
of the Treasury Department over the area transferred to 
the Marine Hospital Service of the United States by the 
Act of April 30, 1900, or as now occupied by the Public 
Health Service of the Treasury Department, and further- 
more, in the preparation of the said Executive Order, ex- 
cepted therefrom not only the area occupied by the said 
service, but also a circumjacent area surrounding same as 
requested by the Secretary of the Treasury in letter dated 
February 2, 1920.” 

This letter was written in contemplation of the Execu- 
tive Order of November 24, 1920, and it is my understand- 
ing that the area marked « Treasury Department” on the 
blueprint of Quarantine and Sand Island, dated October 
8, 1920, which is a part of the Executivs Order, together 
with the quarantine wharf and approaches to the island, 
conforms strictly to the desires of the Treasury Depart- 
ment. 

A complete review of the well-known facts and official . 
records and proceedings, documents, maps, correspondence, 
and contemporaneous official conduct reveals the history 
of Quarantine Island before annexation. Certain control- 
ling facts are epitomized. 

On April 17, 1840, King Kamehameha III and Kekau- 
luohi, Queen Mother and Premier, conveyed to William 
Sumner “lands described in the deed by metes and bounds 
and referred to as the farm by name of Kahaohao * * * 
having connected with it a fishing ground named Kaho- 
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laloa * * * the water being about two feet deep at 
high tide and the land being left dry at low water.” 

On March 5, 1849, the Land Commission Award No. 153 
confirmed the royal grant to William Sumner as follows: 

“After giving a description of the lands, the grantors 
used the following language—‘said grounds as thus de- 
scribed are for William Sumner and his Sandwich Island 
born heirs forever’ * * * 

** About the validity of the above-named conveyance from 
the King and Premier to the claimant and his Hawaiian 
heirs there can be no question, and we do hereby confirm 
the same; and award the aforesaid farm and fishing ground 
according to the description contained in the deed of grant 
ubove named * * *” 

Section 97 of the Organic Act did not change the history 
of Quarantine Island, but it must be construed in the light 
of that history. The physical conditions existing and offi- 
cially recognized for many years prior to 1900 show that 
the Marine Hospital Service succeeded to a much smaller 
area than that reserved to the Treasury Department by the 
Executive Order. These conditions make it unnecessary 
to ascertain the precise nature of the title in the island 
which vested in William Sumner by the royal deed of April 
17, 1840. For the same reason it is not important to in- 
guire whether the Land Commission confirmed only a 
fishing right by awarding the farm and fishing grounds 
to Sumner, since all his rights have vested in the United 
States. 

The history of Quarantine Island is revealed in this 
deed and award and in contemporary legislation which in- 
augurated the revolutionary system of King Kamehameha 
in 1839. (194 U.S. 154, 158; 2 Hawaiian Rep. 65, 720.) 

This history appears from the consideration of the reso- 
lution of the Privy Council of August 29, 1850 (volume 3, 
page 425), and the Act of 1856 (Laws, page 21) in connec- 
tion with the lease of this island by the Hawaiian govern- 
ment from January 1, 1869, to December 31, 1898, when 
the payment of rent to William Sumner and his grantees 
ceased. 
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The recitals in these leases show a contemporaneous ex- 
ecutive construction of these and various other laws and 
justify the conclusion that prior to the resolution of annex- 
ation the leased island was only a small portion of “ Kaho- 
laloa” as described in the royal deed. This is confirmed 
on official records by the Map of Reef Titles of 1883. 

Official conduct, correspondence, and opinions written in 
the office of the Attorney General between March, 1888, and 
February, 1900, respecting these leases make it clear that, 
historically, Quarantine Island did not during that time 
comprise more than 10 acres and that Sand Island had no 
existence as such during these years. 

The compromise deeds of 1902 more fully show that all 
the submerged lands within the reef were not transferred 
to the Marine Hospital Service by the Organic Act because 
they were not used and employed as part of the Quaran- 
tine Station and Grounds as then known and identified. 
‘These recitals conform to the official understanding and 
reflect the mature judgment of the officers of the Hawaiian 
government between 1885 and 1900, and harmonize with the 
history of Quarantine Island during these years. The 
compromise was concluded with the official sanction of the 
Acting Governor of Hawaii, who was thoroughly familiar 
with Quarantine Island and the Quarantine Station and 
Grounds prior to annexation and afterwards. The Quar- 
antine Station and Grounds were thereby sufficiently iso- 
lated and the compromise was “entirely satisfactory” to 
the Supervising Surgeon General of the Marine Hospital 
Service who established the station. (Sec. 97.) 

The records disclose that from 1869 to 1898 the repre- 
sentatives of the Hawaiian government well understood 
that Quarantine Island did not include the whole area 
known as “Kaholaloa.” The officials who represented the 
government of the United States in bringing about that 
compromise were thoroughly conversant with this fact 
as appears from the official records and government docu- 
ments mentioned. 

Sixty years of history thus briefly summarized make 
clear the meaning of the words “ Quarantine Station and 
Grounds at the harbor of Honolulu” and reveal the in- 
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tent of Congress as it appears in section 97 of the Organic 
Act of April 30, 1900, considered in connection with other 
provisions of that law. Smith v. Townsend, 148 U. S. 490, 
495, and cases cited; Siemens v. Sellers, 123 U. S. 276, 285.) 

Antecedent history and surrounding circumstances show 
that this language aptly describes the small tract then 
“known as Quarantine Island,” which was “above high- 
water mark on the reef of Kaholaloa, now occupied by 
the government as a quarantine station.” 

The Marine Hospital Service took control of Quarantine 
Island in 1898 following the adoption of the resolution 
of annexation and no material changes appear to have 
been made by that service prior to the erection of the 
wharf and runway authorized by the Act of February 
27, 1906 (34 Stat. 27, 29). I am aware of nothing which 
transpired between annexation and the Organic Act which 
enlarged the Quarantine Station and. Grounds as his- 
torically existing and officially known. These grounds 
were definitely established by the Supervising Surgeon 
General of the Marine Hospital Service pursuant to sec- 
tion 97 after the compromise of 1902. 

It is my opinion, therefore, that the lands described in 
the Executive Order of November 24, 1920, as Tract No. 
1 and Tract No. 2 were thereby properly set aside for mili- 
tary purposes because they were not covered by the pro- 
visions of section 97 of the Organic Act (31 Stat. 160), 
which transferred the “Quarantine Station and Grounds 
at the harbor of Honolulu” to the Marine Hospital Serv- 
ice—now the Public Health Service. 

In reaching this conclusion I have considered the effect 
of various Acts of Congress which are claimed to have 
placed in the Treasury Department the control of all 
the lands included within these two tracts which had been 
reclaimed by harbor improvements and spoils of dredging. 

(1) The Act of March 3, 1899 (30 Stat. 1151, 1152), in 
sweeping terms empowered the Secretary of War and 
Chief ef Engineers to approve plans for various structures 
in and around harbors and other waters of the United 
States and prohibited other enumerated improvements 
unless authorized by the Secretary of War upon the recom- 
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mendation of the Chief of Engineers. Temporary occu- 
pation for definite public works was authorized. 

(2) The River and Harbor Act of March 8, 1905 (33 
Stat. 1117, 1146), provided for the improvement of the 
harbor at Honolulu “in accordance with the report and 
surveys made by the Land Department of the Govern- 
ment of the Sandwich Islands prior to annexation and 
the further report of Lieut. Slattery.” This was under 
the control of the Secretary of War. 

(3) The Urgent Deficiency Act of February 27, 1906 
(34 Stat. 27, 29), amending the Sundry Civil Act of 
March 3, 1903 (32 Stat. 1083, 1091), appropriated funds— 

“For construction of wharf at United States Quarantine 
Station, Honolulu, Hawaii... ; for a runway to connect 
wharf with the island... 3; for retaining wall around 
the island...” 

An appropriation was also made for the reclamation of 
Quarantine Island under the direction of the Secretary 
of War and. the supervision of the Chief of Engineers. 
This did not extend the control of the Treasury Depart- 
ment beyond the site of the Quarantine Station as pre- 
served in the Executive Order and as fixed by the survey 
of Lieut. Slattery. 

Other Acts might be considered, but they do not modify 
the powers conferred upon the Secretary of War by the 
laws cited, nor affect the control over navigable waters 
or harbor improvements which Congress has vested in him. 

In view of the claim of the Treasury Department that 
the proposed exchange of the adjacent lands may inter- 
fere with the proper administration of the Quarantine 
Station, I deem it necessary and proper to make some 
additional observations which may be of assistance in 
determining future executive action on this important 
question. 

The Act of January 31, 1922 (42 Stat. 360), may be 
accepted as the ratification of the Executive Order. It 
preserved the Treasury Department control over all of 
Quarantine Island, with wharf and approaches shown on 
the blue print of October 8, 1920, according to the request 
of the Treasury Department on February 2, 1920, and 
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affirmed the preexisting control of the Secretary of War 
over the two tracts described. (Charlotte Harbor cd: 
Northern Ry. Co. v. Welles et al., 43 Sup. Ct. Rep. 3, © 
October 16, 1922; United States v. Heinszen, 206 U. S. 
370, 382.) 

This Act was undoubtedly passed with full knowledge 
that this Executive Order had fixed the military status 
of the two tracts of land therein authorized to be ex- 
changed for other lands of equal value to be selected by 
the Secretary of War. This large discretion committed to 
the Secretary of War may be accepted as a confirmation 
of the control theretofore exercised by him with reference 
to the lands which are to be exchanged when in the opin- 
ion of the President the public good demands it. Congress 
has now determined how these lands shall be disposed of 
and the Executive Order identifies some of the lands which 
were set apart for military purposes within the meaning 
of this Act. 

If the lands are not exchanged for other lands of equal 
value through the concurrent action of the President and 
the Secretary of War, it should not be difficult to procure 
an additional Act of Congress readjusting the administra- 
tive control of additional lands outside the retaining wall 
as future necessities of the Public Health Service may 
require. The War Department has clearly communicated 
to the Treasury Department its willingness to consider 
suggestions or recommendations which that Department 
may make in the interest of the Public Health Service. 
It must therefore be assumed that the President will not 
sanction any disposal of the military reservation which 
would interfere with the functions of the Public Health 
Service or embarrass any reasonable or necessary quaran- 
tine policy which that service may adopt in the admini» 
tration of the Quarantine Station. 

Respectfully, 
A. T. SEYMOUR, 
Acting Attorney General, 


To THE SECRETARY OF THE TREASURY. 
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STATUS OF ASSOCIATIONS DOING A BUILDING AND LOAN 
BUSINESS IN THE DISTRICT OF COLUMBIA. 


The “ Union Home Builders” and all similar societies, associations, 
or Organizations, incorporated or unincorporated, seeking to do 
a building and/or loan business along the lines of a building and 
loan association come within the purview of the District of 
Columbia Code, and must comply with the statutory provisions 
relating to examination and control by the Comptroller of the 
Currency. 

Whether such societies are violating laws in force in the District 
of Columbia is a matter to be determined by the Comptroller 
of the Currency, aud if he finds that such laws are being vio- 
lated, he should take proper action to compel said societies or 
organizations to comply with the existing laws or cease opera- 
tions within the District of Columbia. 


DEPARTMENT OF JUSTICE, 
January 16, 1928. 

Sir: I have the honor to acknowledge receipt of your 
letter of November 21, 1922, enclosing copies of two opin- 
ions of the Solicitor of the Treasury on the question 
whether certain “Contract Loan Associations” are build. 
ing associations within the meaning of the provisions of 
the Code of the District of Columbia. You request a 
review of the Solicitor’s opinions, and in addition, an ex- 
pression of my opinion in the case of a similar association 
known as the “Union Home Builders.” A specimen of 
the contract issued by the latter association was also 
transmitted with your letter. 

While I do not have before me a copy of the by-laws 
or declaration of trust under which the “Union Home 
Builders” is operating, the specimen copy of “ Home Pur- 
chase and Loan Contract” transmitted, shows that the 
purpose of the society is to sell contracts on monthly 
installment payments and to furnish loans to contract 
holders to be secured by liens on real property purchased 
with the borrowed funds. There is also an investment 
feature under which contract holders who do not secure 
loans may continue their periodical payments until their 
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contract is paid up or matured, at which time the face 
or amount of the contract is returned to the holder in 
cash. 

The purpose sought to be accomplished is the same as 
that of a building society or building and loan association, 
although the organization and method of operation may 
be different from the usual incorporated building and loan 
association. The difference in name and organization from 
the ordinary building and loan associations does not 
change the character of the society or except such society 
or organization from the operation of the statutes pro- 
vided for the control of associations or societies organized 
for the purpose of carrying on a building and loan 
business. 

An “association” is a body of persons acting together, 
without a charter, for the prosecution of some common 
enterprise. The term is often used as synonymous with 
“company” and “society.” It has been defined as “Any 
unincorporated society or body” (Anderson’s L. D.). The 
individuals composing an association act by virtue of a 
mere agency. (5C J. 1334.) 

A building and toan association has been defined to be 
“An organization created for the purpose of accumulating 
a fund by the monthly subscriptions or savings of its 
members to assist them in building or purchasing for 
themselves dwellings or real estate by loaning to them the 
requisite money from the funds of the society upon good 
security.” (Rhodes v. Mo. Savg. Co., 178 Ill. 621, 629; 
Meroney v. Atlanta Bldg. Assn., 116 N. C. 882, 897; Me- 
Cauley v. Building and Saving Assn., 97 Tenn. 421, 426.) 

The term “building and loan association” has been de- 
clared by some statutes to be a general one, including all 
corporations, societies, organizations, or associations doing 
@ savings and loan or investment business on the building 
society plan. (Skinner v. Southern Home Bidg. Asen., 
46 Fla. 547; McIntosh v. Thomasville Real Estate Co., 138 
Ga. 128; Cook v. Equitable Bldg. Assn., 104 Ga. 814; Wash- 
ington Investment Assn. v. Stanley, 38 Ore. 319.) 
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Corporations, societies, and associations making loans to 
members or shareholders only are building and loan associ- 
ations. (35 So. 67, 68; 46 Fla. 547; 74 S. E. 877.) 

The general purpose of building associations is the accu- 
mulation of funds to be loaned their members and to be re- 
paid in small periodical installments. (63 Atl. 1013, 1019; 
214 Pa. 529.) 

as the principal object of a building and loan associa- 
tion is to create a loan fund for the benefit of its borrowing 
members, it is evident that the general purpose of the 
“Union Home Builders” is the same as that of the usual 
building and loan association. While the “Union Home 
Builders ” is said to operate under a trust agreement, never- 
theless it is an association of individuals acting together 
for a common purpose. It is therefore an association 
within the meaning of a statute enacted to control building 
and/or loan associations. 

Subchapter VII of Chapter XVIII of the Code of Law 
of the District of Columbia relates to the organization 
and operation of building and loan associations. Sections 
691 and 691a of the District of Columbia Code provide as 
follows: 

“Src. 691. Objects—* * * Provided, That the 
Comptroller of the Currency, in addition to the powers con- 
ferred upon him by law for the examination of national 
banks, is further authorized, whenever he may deem it use- 
ful, to cause examination to be made into the condition of 
any building association incorporated under the provisions 
of this chapter, as well as any other building or loan asso- 
ciation located or doing business in the District of Colum- 
bia. * * * And provided further, That every building 
or loan association located and doing business in the Dis- 
trict of Columbia shall make to the Comptroller of the 
Currency at least one report during each year, according 
to the form which may be prescribed by him, verified by the 
oath or affirmation of the president or secretary of such 
association and attested by the signature of at least three 
of the directors. The said Comptroller shall also have 
power to take pussession of any company or association 
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whenever in his judgment it is insolvent or is knowingly 
violating the laws under which such company is incorpo- 
rated, and to liquidate the same in the manner provided 
in the laws of the United States in respect “to national 
banks: Provided further, That from and after the first day 
of July, anno Domini nineteen hundred and nine, no per- 
son, company, association, copartnership, or corporation 
shall conduct or carry on in the District of Columbia the 
kind of business named in this Act without strict compli- 
ance in al] particulars with the provisions of this Act: 
s.60m8scSCO=~SCYD 

“Sec. 691a. That any building association, incorporated 
or unincorporated, organized and existing under the laws 
of any State or Territory, except the District of Columbia, 
to do or now doing, in the District of Columbia, a build- 
ing association business or otherwise operating as a build- 
ing association, shal] be subject to all the provisions of the 
foregoing section of this Act in respect of the powers of 
the Comptroller of the Currency hereunder, and, any such 
association or corporation shall at all times keep on de- 
posit with the Comptroller of the Currency in money or 
stocks, bonds or mortgages or other securities to be ap- 
proved by said officer not less than ten per centum of its 
capital and surplus as security for its depositors and cred- 
itors, and as a guarantee for the faithful performance of 
its contracts, and may also make such further deposit of 
its assets as above described with the Comptroller for such 
purpose as it may from time to time desire so to do.” 

It, will be observed that while Subchapter VII of the 
Code of the District of Columbia relates principally to in- 
corporated building and loan associations, sections 691 and 
69la refer specifically to both incorporated and unincor- 
porated associations, and make all such associations, do- 
mestic and foreign, doing business within the District of 
Columbia, subject to the provisions of the statute with re- 
spect to the authority to be exercised by the Comptroller 
of the Currency. The statute also makes it mandatory 
upon such associations and societies to make and keep on 
deposit with the Comptroller of the Currency not less 
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than ten per cent of its capital and surplus as security for 
its depositors and creditors. 

Congress has by this Act placed foreign unincorporated 
building and/or loan associations or societies, seeking to 
do business in the District of Columbia, upon the same 
basis and under the same control as domestic incorporated 
or unincorporated associations, in so far as being subject 
tc the jurisdiction of the Comptroller of the Currency is 
concerned. 

It is apparent therefore that all associations or societies 
doing a building and/or loan business along the lines of 
operation of the usual building and loan association within 
the District of Columbia, whether incorporated or unin- 
corporated, domestic or foreign, shall submit to the ex- 
amination and control of the Comptroller of the Currency 
in so far as the statute authorizes such examination and 
control, and shall make with the Comptroller the deposit 
required by the statute. It is further apparent that the 
Comptroller of the Currency has a duty to perform in 
regard to said associations or societies, namely, to see that 
they fulfil the statutory requirements and in case they do 
not to take proper steps to compel them to either comply 
with the statute or cease doing business in the District of 
Columbia. 

It is my opinion that the “ Union Home Builders” and 
all similar societies, associations, or organizations, incor- 
porated or unincorporated, seeking to do a building and/or 
loan business along the lines of a building and loan asso- 
ciation come within the purview of the District of Co- 
lumbia Code, and must comply with the statutory pro- 
visions relating to examination and control by the Comp- 
troller of the Currency. | 

As this conclusion is in harmony with those reached by 
the Solicitor of the Treasury in the two opinions hereto- 
fore referred to, it follows that the conclusions of the 
Solicitor are concurred in by me. 

I am unable to state from the facts presented ‘whether 
the “ Union Home Builders” and similar societies operat- 
ing in the District of Columbia are violating any provi- 
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sion of law applicable to such societies in the District of 
Columbia. Whether such societies are violating laws in 
force in the District of Columbia is a matter to be deter- 
mined by the Comptroller of the Currency, and if he finds 
that such laws are being violated, he should take proper 
action to compel said societies or organizations to comply 
with the existing laws or cease operations within the 
District of Columbia. If existing laws are deemed to be 
inadequate for the purpose of properly controlling build- 
ing and loan associations, societies, and organizations 
within the District of Columbia, it is suggested that the 
discrepancy be brought to the attention of Congress. 
Respectively, 
A. T. SEYMOUR, 
Acting Attorney General. 


To the SECRETARY OF THE TREASURY. 


AUTHORITY OF PRESIDENT TO SELL OBLIGATIONS OF 
CARRIERS ACQUIRED UNDER SECTION 210 OF TRANS. 
PORTATION ACT. 

The powers conferred on the President by section 202 of the 
Transportation Act, 1920, relate, and were intended to relate, 
only to matters arising out of his agency. under emergency legis- 
lation, and do not extend to matters originating in section 210 
of said Transportation Act, which are to be carried out by other 
officers and agencies of the Government, and hence the President 
is not authorized by section 202 of the Transportation Act, 1920, 
to sell the obligations of carriers acquired by the United States 
pursuant to section 210 of said Act. 


DEPARTMENT OF JUSTICE, 
January 18, 1923. 
Sir: Receipt is acknowedged of your letter dated Sep- 
tember 12, 1922, in which you inquire whether, in view of 
the provisions of Section 202 of the Transportation Act, 
- 1920 (ch. 91, 41 Stat. 456, 459), to the effect that “the 
President shall, as soon as practicable after the termina- 
tion of Federal control, adjust, settle, liquidate, and wind 
up all matters * * * arising out of or incident to Fed- 
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eral control,” the President is authorized to sell certain 
obligations of carriers acquired by the United States pur- 
suant to Section 210 of the Transportation Act as se- 
curity for loans made to such carriers during the period 
of transition immediately following the termination of 
Federal control. | 

In the opinion of the Attorney General to you dated 

May 16, 1922 (33 Op. 151), to which you call attention, 
the provisions of Section 202 were interpreted as broadly 
empowering the President to sell certain obligations of 
carriers acquired by him, or by his delegate, the Director 
General of Railroads, pursuant to Sections 6, 7, and 12 
of the Federal Control] Act, approved March 21, 1918 (ch. 
25, 40 Stat. 451, 455, 457), as amended, Section 1 of the 
Act to provide for the reimbursement of the United States 
for motive power, cars, and other equipment, approved 
November 19, 1919 (ch. 116, 41 Stat. 359), and Section 
207 of the Transportation Act. Holding that the power 
to sel] such securities is a necessary incident of the power 
to “adjust, settle, liquidate, and wind up” all matters 
arising out of Federal control, the Attorney General said 
that— 
“if the President decides that one of the ‘means’ of bring- 
ing about the liquidation of matters incident to Federal 
control is to sell obligations acquired by him as an incident 
of Federal control, he enjoys,.under Section 202 of the 
Transportation Act, the power and authority to do so.” 

Were the legal situation of the obligations acquired 
under Section 210 of the Transportation Act, concerning 
which you now inquire, the same as that of the securities 
involved in the former opinion, the same conclusion would 
follow. There are, however, marked differences between 
the two classes of securities, as will appear from a brief 
review of the several statutory provisions, 

The railroads were taken over pursuant to a provision 
inthe Army Appropriation Act approved August 29, 1916 
(ch. 418, 39 Stat. 619, 645), authorizing the President, in 
time of war “to take possession and assume control of 
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any system or systems of transportation * * * for 
* * * purposes connected with the emergency.” The 
Federal Control Act, providing for the compensation of 
the owners of the systems so taken over, and for the op- 
eration thereof while under Federal control, in conformity 
with other cmergency legislation, conferred all necessary 
powers directly on the President with authority to dis- 
charge the same through such agencies as he might select. 
The powers of operation conferred on the President by 
those acts were by him duly delegated to the Director 
General of Railroads. 

By Section 6 of the Federal Control Act the sum of 
$500,000,000 was appropriated as a revolving fund to be 
used by the President in the operation of the roads. The 
' President was empowered to provide al] manner of motive 
power, cars, terminals, and equipment or to order any of 
the carriers so to do. He was further authorized to ad- 
vance from said revolving fund all or any part of the cost 
of such equipment, and to charge against the carriers the 
sums So advanced at rates of interest and upon terms and 
conditions to be determined by him. By Section 7 of said 
Act it was provided that, for the purpose of providing 
funds requisite for maturing obligations or for other 
proper and legal expenditures, or for reorganizing roads 
in receivership, carriers during Federal control might issue 
such bonds, notes, equipment-trust certificates, stocks, or 
other forms of securities, secured or unsecured, as the 
President might approve; and that the President might, 
out of said revolving fund, purchase for the United States 
all or any part of such securities at prices not exceeding 
par. 

By Section 1 of the aforesaid Act to provide for the re- 
imbursement of the United States for motive power, cars, 
and other equipment, approved November 19, 1919, it was 
provided,.inter alia, that the President might receive in 
reimbursement for any such equipment furnished carriers, 
cash or obligations of any such carriers, or part cash and 
part obligations, in his discretion. Finally, by Section 207 
of the Transportation Act, 1920, the Presidept, was di- 
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rected, as soon as practicable after the termination of Fed- 
eral control, to balance the accounts of all carriers with 
the United States. With respect to any remaining indebt- 
edness of any carrier to the United States in respect of 
additions, betterments, etc., it was provided that, under 
terms and conditions to be prescribed by the President, 
such indebtedness might be funded for a period of ten 
years, or for a shorter period, at the option of the carrier. 
As regards any other indebtedness of any such carrier to 
the United States it was provided that the same might be . 
evidenced by notes payable in one year from the termina- 
tion of Federal control, or for a shorter period, with in- 
terest at the rate of 6 per centum, and secured by such col- 
lateral security as the President might ac it advisable 
to require. 

The obligations acquired under the several provisions 
just reviewed were the obligations dealt with in the opin- 
ion dated May 16, 1922. As stated, they were all acquired 
by the President or by his alter ego, the Director General 
of Railroads, as an incident of the powers of possession, 
operation, and control vested in him by war-time emer- 
gency legislation. Section 207 of the Transportation Act, 
providing for the funding of carrier indebtedness growing 
out of such operation and control in effect marked the ter- 
mination of those powers and the end of the President’s 
agency. 

Section 210 of the Transportation Act, under which the 
obligations now under consideration were acquired, does 
not relate back to the period of Federal control, but looks 
to the future successful operation of the railroads under 
private management. It provides, in substance, that for 
the purpose of enabling carriers by railroad subject to 
the Interstate Commerce Act “properly to serve the 
public during the transition period immediately following 
the termination of Federal control,” any such carrier may, 
within two years, make application to the Interstate Com- 
merce Commission for a loan from the United States to 
meet its maturing indebtedness, or to provide itself with 
equipment or other additions or betterments; that if the 
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Commission, after hearing and investigation, shall find 
that the making, in whole or in part, of the proposed loan 
by the United States is necessary to enable the applicant 
properly to meet the transportation needs of the public, 
and that the prospective earning power of the applicant: 
and the character and value of the security offered furnish 
reasonable assurance of the applicant’s ability to repay 
the loan, the Commission shall certify its findings of such 
facts and also the amount of the loan to be made to the 
Secretary of the Treasury; and that upon receipt of such 
certificate the Secretary of the Treasury shall make a loan 
of the amount recommended in such certificate. The sec- 
tion further provides that the loans made thereunder shall 
bear interest at the rate of 6 per centum; that the form 
of obligation to be entered into shall be prescribed by the 
Secretary of the Treasury, and that the terms and condi- 
tions of the loan shall be in accordance with the findings 
and certificate of the Commission (see 32 Op. 574). 

The foregoing outline clearly indicates that the new 
loans contemplated by Section 210, and the obligations of 
carriers to be received therefor, are not “matters * * * 
arising out of or incident to Federal control” which the 
President is authorized to “adjust, settle, liquidate, and 
wind up” by Section 202. This conclusion results not 
merely from the circumstance that such loans and obliga- 
tions do not relate back to the period of Federal control, 
but because the President has not been clothed with any 
power with respect thereto. Provision having been made 
for the termination of the President’s responsibilities and 
duties under the emergency legislation, these new respon- 
sibilities and duties, having to do with the operation of 
the railroads by their owners, were vested in the Inter- 
state Commerce Commission and the Secretary of the 
Treasury. These considerations sufficiently indicate that 
the powers conferred on the President by Section 202 re- 
late, and were intended to relate, only to matters arising 
out of his agency under the emergency legislation, and do 
not extend to matters originating in the Transportation 
Act, which are to be carried out by other officers and 
agencies of the Government. 
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I am of opinion, therefore, that the President is not 
authorized by Section 202 of the Transportation Act to 
sell the obligations of carriers acquired by the United 
States pursuant to Section 210 of said Act. 

Respectfully, 
A. T. SEYMOUR, 
Acting Attorney General. 
To the SEcRETARY OF THE TREASURY. 


CONSTRUCTION OF BRIDGE ACROSS THE FLORIDA EAST 
COAST CANAL, 


Under section 9 of the Act of March 3, 1899 (30 Stat. 1151), the 
Secretary of War has jurisdiction to pass upon the application 
made by the Hollywood Land & Water Co. for bullding a bridge 
across the Florida East Coast Canal at Hollywood, Fla. 

The plans for a bridge across a private artificial canal used in 
part for interstate commerce must be approved by the Secretary 
of War before construction can lawfully be commenced. 


DEPARTMENT OF JUSTICE, 
January 23, 1923. 

Str: In your letter to me of December 26, 1922, you 
transmitted an application under section 9 of the Act of 
March 3, 1899 (30 Stat. 1151), made by the Hollywood 
Land & Water Co., a Florida corporation, for approval of 
plans for a bridge to be constructed across the Florida East 
Coast Canal at Hollywood, Fla. You asked my opinion 
upon the question whether under the law you are author- 
ized to take jurisdiction over building of bridges over 
privately owned canals connecting navigable waters of 
the United States. 

Section 9 provides: 

“Tt shall not be lawful to construct or commence the 
construction of any bridge, dam, dike, or causeway over 
or in any port, roadstead, haven, harbor, canal, navigable 
river, or other navigable water of the United States until 
the consent of Congress to the building of such structures 
shall have been obtained and until the plans for the same 
shall have been submitted to and approved by the Chief 
of Engineers and by the Secretary of War: Provided, 
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That such structures may be built under authority of the 
legislature of a State across rivers and other waterways 
the navigable portions of which le wholly within the 
limits of a single State, provided the location and plans 
thereof are submitted to and approved by the Chief of 
Engineers and by the Secretary of War before construc- 
tion is commenced: * * *.” 

The Florida East Coast Canal is a continuous waterway, 
partly natural and partly artificial, from St. Johns River, 
Florida, to Biscayne Bay, Florida, a distance of about 360 
miles. Part of the route is or has been under improve- 
ment by the United States, part has needed no improve- 
ment, and the remaining portion has been constructed by 
the Florida Coast Line Canal & Transportation Co., a 
Florida corporation. The company has charged tolls on 
the sections of the canal built by it. The proposed bridge 
at Hollywood is over one of these sections. 

The report of a board of Army officers appointed to 
consider the advisability of the United States purchasing 
the Florida East Coast Canal (H. Doc. No. 1147, 65th 
Cong., 2d sess.) estimated the tonnage utilizing the canal 
at that time (June 27, 1917) at 38,000 tons annually. 
Commerce on the canal was stated to be increasing. A 
substantial portion of the traffic referred to in the Army 
report appears to have been goods moving in interstate 
commerce. 

Admiralty jurisdiction of the United States extends to 
artificial canals not owned by the United States which 
connect with navigable lakes or rivers. (£2 parte Boyer, 
109 U. S. 629; The Robert W. Parsons, 191 U.S. 17.) In 
the former case the court said (p. 632) : 

“ Navigable water situated as this canal is, used for the 
purposes for which it is used, a highway for commerce 
between ports and places in different States, carried on by 
vessels such as those in question here, is public water of 
the United States, and within the legitimate scope of the 
admiralty jurisdiction conferred by the Constitution and 
statutes of the United States, even though the canal is 
wholly artificial, and is wholly within the body of a State, 
and subject to its ownership and control; * * *%.” 
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Admiralty jurisdiction extends to artificial canals upon 

which tolls are charged. The court in admiralty took 
jurisdiction over a collision on the Erie Canal at a time 
when tolls were charged for its use. (Malony v. City of 
Milwaukee, 1 Fed. 611.) In both cases in which the 
United States Supreme Court has sustained admiralty 
jurisdiction over the waters of artificial canals (H'2 parte 
Boyer, supra, and The Robert W. Parsons, supra), the 
canals were dedicated to the free use of the public, but in 
neither case did the court refer to this in giving its ratio 
decidendi. In Ex parte Boyer the court said that it was 
immaterial that the canal was subject to the “ownership 
and control” of a State. The implication is that the right 
to charge tolls for the use of the canal does not affect the 
question of admiralty jurisdiction. 
_ The requirements imposed by the Act of March 3, 1899, 
with respect to the construction of bridges across any 
“navigable water of the United States” are based on the 
power of Congress to regulate interstate commerce, not on 
the admiralty jurisdiction of the Federal courts. (Leovy 
v. United States, 177 U.S. 621, 632.) The decisions that 
an artificial canal used for interstate commerce is “ pubilc 
water of the United States” are therefore not conclusive 
as to the meaning of the words “navigable water of the 
United States” as used in section 9 of the Act of March 
8, 1899. 

The authority of the Secretary of War to regulate 
bridges over artificial private canals was considered in 
United States v. President, etc., of Jamaica & R. Turnpike 
Company, 204 Fed. 759 (reversing the decision of the 
District Court, 183 Fed. 598). 

In that case the court refused to remove a trolley bridge 
across a private canal when the owner of the canal had 
previously closed it to any commercial traffic. The court 
also found that the owner had never dedicated the canal 
to the free use of the public. The case did not involve the 
situation here presented of a bridge across a private canal] 
which is actually open to the public for the movement of 
interstate commerce, 
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Congress has constitutional power to protect every in- 
strumentality of interstate commerce. (Johnson v. So. 
Pac. Co., 196 U. S. 1; Second Employers’ Liability cases, 
223 U.S. 1, 47.) Although Congress can not compel an 
owner of private property to devote it to the service of 
interstate commerce, it can regulate and protect property 
while so employed. <A private canal on which tolls are 
charged may be an artery of interstate commerce, and 
Congress may protect its navigability by appropriate legis- 
lation. The question of whether or not section 9 of the 
Act of March 3, 1899, applies to the building of bridges 
across the Florida East Coast Canal is therefore one of 
statutory construction rather than of constitutional limi- 
tation. 

The meaning of a statute is to be gathered from a con- 
sideration of all of its provisions. Section 15 of the Act 
of March 3, 1899, makes it the duty of the owner of any 
vessel which is sunk, accidentally or otherwise, in any 
navigable channei to mark it immediately and to commence 
its immediate removal. Sections 16 and 17 of the Act 
provide for the enforcement of penalties for failure to 
comply with section 15. Sections 19 and 20 authorize the 
Secretary of War to remove any wrecks obstructing or 
endangering navigation on “navigable waters of the 
United States.” Since Congress has as great interest in 
the safety of interstate commerce passing over private 
canals as in that moving on natural waterways, the pro- 
visions of the statute relating to wrecks would appear to 
be applicable to both such bodies of water. 

The requirement of section 9 of the Act of March 3, 
1899, that the Secretary of War approve bridges to be 
built across navigable waters of the United States guards 
commerce against interference or obstruction. I believe 
that the provisions of the Act respecting the building of 
bridges are applicable to private canals on which interstate 
commerce moves in the same way that the provisions of 
the Act relating to wrecks are so applicable. Further- 
more, the words of section 9, “navigable water of the 
United States,” are appropriate to cover the waters of a 
private canal over which interstate commerce passes. 
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My opinion is that the plans for a bridge across a pri- 
vate artificial canal used in part for interstate commerce 
must be approved by you before construction can lawfully 
be commenced. You therefore have jurisdiction to pass 
upon the application made by the Hollywood Land & 
Water Co. for building a bridge across the Florida East 
Coast Canal at Hollywood, Fla. 

I am returning herewith the original papers relating to 
the application made by the Hollywood Land & Water Co. 

Respectfully, | 
A. T. SEYMOUR, 
Acting Attorney General. 
To the Secretary oF War. 


DUTY ON REPAIRS FOR AMERICAN VESSELS. 


The expenses of repairs made in a foreign country upon American 
vessels, which are dutiable under section 3114 of the Revised 
Statutes, as amended by section 466 of the Tariff Act of 1922 
(42 Stat. 957), include only expenditures made for foreign ma- 
terials or for foreign labor employed in making repairs. 

The Attorney General approves the modification of Treasury Deci- 
sion 39340, dated November 25, 1922, so as to exclude from the 
“expenses of repairs made in a foreign country" (1) the cost 
of materials of American manufacture taken from the ship’s 
Stores and utilized in repair work, and (2) any additional com- 
pensation paid to the regular crew of a vessel for repair work. 

Section 3115 of the Revised Statutes, as amended by section 466 
of the Tariff Act of 1922, authorizes the Secretary of the Treas- 
ury to remit or refund duties assessed under section 3114 of 
the Revised Statutes where stress of weather or other casualty 
necessitated repairs to enable the vessel to reach her port of 
destination. 

The words “port of destination,” as used in section 3115 of the 
Revised Statutes, meun the vessel’s American port of desti- 
nation, 


DEPARTMENT OF JUSTICE, 
January 29, 1928. 
Sir: I have the honor to acknowledge receipt of your 
communication of January 15, 1923, requesting my recom- 
mendation upon certain modifications which you propose 
to make of a prior Treasury decision construing section 
466 of the Tariff Act of September 21, 1922 (42 Stat. 957). 
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Section 502 (b) of the Tariff Act of 1922 provides that 
no decision of the Secretary of the Treasury construing 
the customs laws shall be reversed or modified adversely 
to the United States by the same or a succeeding Secre- 
tary, “except in concurrence with an opinion of the 
Attorney General recommending the same, or a final deci- 
sion of the Board of General Appraisers.” (42 Stat. 967.) 

Section 466 of the Tariff Act of 1922 (42 Stat. 957), 
amended sections 3114 and 3115 of the Revised Statutes to 
read in part as follows: 

“Sec. 3114. The equipments, or any part thereof, in- 
cluding boats, purchased for, or the repair parts or mate- 
rials to be used, or the expenses of repairs made in a for- 
eign country upon a vessel documented under the laws of 
the United States to engage in the foreign or coasting 
trade, or a vessel intended to be employed in such trade, 
shall, on the first arrival of such vessel in any port of the 
United States, be liable to entry and the payment of an 
ad valorem duty of 50 per centum on the cost thereof in 
such foreign country * * *. 

“Sec, 3115. If the owner or master of such vessel, how- 
ever, furnishes good and sufficient evidence that such ves- 
sel, while in the regular course of her voyage, was com- 
pelled, by stress of weather or other casualty, to put into 
such foreign port and purchase such equipments, or make 
such repairs, to secure the safety of the vessel to enable 
her to reach her port of destination, then the Secretary of 
the Treasury is authorized to remit or refund such duties 
ss ¢)9 

These two sections of the Revised Statutes prior to 
their amendment by the Tariff Act of 1922 applied only 
to United States vessels engaged in “foreign and coasting 
trade on the northern, northeastern, and northwestern 
frontiers of the United States.” 

In Treasury Decision 39340, dated November 25, 1922, 
you ruled that materials drawn from a ship's sea stores 
and used in making repairs in a foreign port are included 
in the cost of repairs taxed by section 3114, Revised 
Statutes. You also ruled that any additional compensa- 
tion paid to the crew for making repairs, although not 
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their regular wages while so engaged, is part of the cost 
of repairs taxed by section 3114. You propose to modify 
these rulings so as to exclude from “the expenses of re- 
pairs made in a foreign country” (1) the cost of mate- 
rials of American manufacture taken from the ship's 
stores and utilized in repair work, and (2) any additional 
compensation paid to the regular crew of a vessel for 
repair work. 

The purpose of the tax upon ship repairs made in for- 
eign ports is to protect the American manufacturer of 
ship parts. If the cost of American goods used in such 
repairs is included in the amount taxed, the shipowner is 
driven to use goods of foreign manufacture whenever 
these are cheaper. Inclusion of the cost of American 
materials in the taxable amount of ship repairs made 
abroad operates to defeat the main purpose of the taxing 
provision. ‘There is, therefore, a strong presumption 
against this interpretation of the section. 

In the free list of Title II of the Tariff Act of 1922 
there is included in paragraph 1514 (42 Stat. 923) articles 
of American origin which are returned unchanged to this 
country by or for the account of the person who exported 
them. The same paragraph also provides that articles ex- 
ported from the United States for repairs may be re- 
turned free to this country “upon payment of a duty upon 
the value of the repairs.” These provisions show that the 
Tariff Act of 1922 intends that American goods returning 
to this country in the same or in a slightly altered form 
should be free, so far as the value of the original Ameri- 
can article is concerned, from any customs levy. 

You have also suggested that extra compensation paid 
the regular crew for repairs in a foreign port is not in- 
cluded in “ the expenses of repairs” taxed by section 3114, 
Revised Statutes. I believe that this section is intended 
to protect not only American manufacturers of ship parts 
but also American ship workers and the crews on Ameri- 
can ships. This latter form of protection is increased if 
the cost of foreign labor employed in making repairs is 
taxed, while extra compensation paid to the regular crew 
of the vessel for such work is not taxed. The section is 


The Secretary of the Treasury. 435 


to be construed so as to give as much protection as pos- 
sible against the competition of foreign labor. 

I am of the opinion that the words “the expenses of 
repairs made in a foreigm country,” as used in section 
3114, Revised Statutes, apply only to expenditures made 
for foreign materials or for foreign labor employed in 
making repairs. I therefore favor both the modifications 
which you propose to make in your previous construction 
of section 3114. 

Section 3115, Revised Statutes, as amended by the Tariff 
Act of 1922, authorizes the Secretary of the Treasury to 
remit or refund duties assessed under section 3114 where 
stress of weather or other casualty necessitated repairs “to 
secure the safety of the vessel to enable her to reach her 
port of destination.” In Treasury Decision 39340 you 
ruled that in a trip from New York to Hamburg, the 
latter was the “port of destination” within the meaning 
of section 3115, and that the duty on repairs made in 
Hamburg to enable the vessel to return safely to New 
York could not be remitted by you. You propose to 
modify this decision by authorizing remission or refund 
of the duties imposed by section 3114 in all cases where it 
can be satisfactorily shown that stress of weather or other 
casualty required repairs to be made or new equipment to 
be purchased in order that the vessel might safely proceed 
to its American port of destination. 

Section 3115 provides for remission of the customs 
duties in those cases where, for purposes of safety, repairs 
must be immediately made or equipment purchased. Jn 
such cases it is against public policy to place upon the 
shipowner any tax burden which would tend to make him 
postpone necessary measures for the safety of the ship. 
Furthermore, a tax upon repairs in such a case does not 
protect American manufacturers or American labor, since 
the section applies to a situation where repairs must be 
made irrespective of the question of their relative cost. 

If section 3115, Revised Statutes, is to be given a 
rational meaning, the test that must be applied is 
whether the repairs in question were required to enable 
the vessel to reach safely her American port of destina. 
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tion. If they are so required there is no reason to tax 
them when made in the foreign port to which the vessel 
was bound on her outward trip but not to tax them when 
made in any other foreign port. 

I agree with you that the words “ port of destination,” 
as used in section 3115, mean the vessel’s American port 
of destination. 

Respectfully, 
A. T. SEYMOUR, 
| Acting Attorney General. 
To the SecreTary OF THE TREASURY. 


TRANSFER OF LIGHTHOUSE RESERVATIONS. 


Under the circumstances herein stated, the Willipa Bay Lighthouse 
Reservation, Washington, and the Sucia Islands Lighthouse 
Reservation, Washington, may be transferred from the Depart- 
ment of Commerce to the Treasury Department and the War 
Department, respectively, without specific authority conferred 
by Congress. 

Public lands which were reserved by the President for lighthouse 
purposes, but which are no longer needed for such purposes, 
may be transferred to other departments of the Government for 
new uses. 

The provisions of the Act of March 4, 1913 (37 Stat. 1019), relating 
to the sale of land which can not be profitably used in the work 
of the Lighthouse Service, are inapplicable to the transfer of 
reserved lands needed for other governmental uses. 


DEPARTMENT OF JUSTICE, 
February 8, 1923. 


Str: By your letter of January 2, 1923, you state that 
the Willipa Bay Lighthouse Reservation, Washington, 
and the Sucia Islands Lighthouse Reservation, Washing- 
ton, are no longer used or needed for lighthouse purposes, 
and that you desire to transfer these sites to the Treasury 
Department and the War Department, respectively. You 
request my opinion as to whether you have authority to 
take this action. 

The situation, as I view it. is unlike the one under con- 
sideration in the opinion to which vou refer. (33 Op. 288.) 
There the tracts of ground in controversy were acquired 
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under specific Acts of Congress directing, or at least au- 
thorizing, their acquisition. Here, however, the tracts in 
controversy were acquired in no such manner. They were 
merely reserved by the President for lighthouse purposes 
under executive orders issued on September 11, 1854, July 
13, 1892, and March 4, 1896. That the President has wide 
discretionary powers in issuing such reservation orders is 
no longer open to controversy. (United States v. Midwest 
Oil Co., 236 U.S. 459.) 

The question therefore.is simply this: If the President, 
without any specific direction or authority from Congress, 
but merely in the exercise of his broad discretionary 
powers, decides to carve out of the public domain certain 
lands for specific governmental purposes, may he there- 
after direct that the lands be transferred to another de- 
partment for new uses, the lands being no longer needed 
for the old ones? In my opinion he possesses this power. 
Confessedly if the lands are still a part of the public 
domain, he can direct that they be reserved for these new 
uses. And the mere fact that they were once reserved for 
different but now obsolete uses, does not operate to rob him 
of this power. 

This brings me to the next question, and that is whether 
the President, in view of the Act of March 4, 1913, 37 Stat. 
1017, 1019, which is copied in the margin,? possesses the 
discretionary power just spoken of. In other words, the 
question is whether, under that statute, the Secretary of 
Commerce must sell the land to private parties as therein 
provided, no matter how urgently it may be needed for 


1ZT am not unaware of the opinion of one of my predecessors in 28 Op. 143. 
But the general observation there made as to the want of authority on the 
part of the President, contained as it is in one single sentence and unsup- 
ported by previous rulings, was uncalled for. Furthermore that decision 
was rested on an Act of Congress having no application here. The opinions 
there cited (10 Op. 359; 16 Op. 121; 17 Op. 168) are, it seems to me, clearly 
distinguishable. 

* Hereafter when any condemned supplies, materials, equipment, or land 
can not be profitably used in the work of the Lighthouse Serviec the same 
shall be appraised and sold, either by sealed proposals for the purchase of 
the same or by public auction after advertisement of the sale for such time 
as Sn the judgment of the Secretary of Commerce and Labor the publie 
interests require, the proceeds of such sales, after the payment therefrom 
of the expenses of making the sales, to be deposited and covered into the 
Treasury as miscellaneous receipts as now provided for by law in like casex. 

SO5IYS—24 VOL as 31 
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other governmental uses. In my opinion the statute is 
susceptible of no such interpretation. It is to my mind 
preposterous to say that if one of the executive depart- 
ments now needs this property for governmental purposes, 
the land can be acquired only by instituting condemnation 
proceedings after the Secretary of Commerce has conveyed 
the Government title to private parties. It is unnecessary 
to add that the views announced in 32 Op. 488 in nowise 
conflict with those now expressed. 

Respectfully, : 

: A. T. SEYMOUR, 

Acting Attorney General. 
To the Secretary or CoMMERCE. 


RESTORATION OF RETIRED NAVAL OFFICER TO ACTIVE 
: LIST. 


Under the provisions of the Act of August 29, 1916 (39 Stat. 602), 
relating to the restoration of certain designated retired naval 
officers to the active list, it is within the lawful discretion of the 
Secretary of the Navy to determine whether or not an examina- 
tion of Capt. John G. Quinby relative to his fitness to perform the 
duties of a renr admiral on the active list of the Navy should be 
held, but the President is not required to appoint him to the 
office. 

DEPARTMENT OF JUSTICE, 
February 27, 1923. 


Srr: I have the honor to acknowledge receipt of your 
letter of the 9th instant, asking my opinion on the claim 
of Capt. John G. Quinby, U. S. N., retired, that the Act 
of August 29, 1916 (39 Stat. 602), required you to appoint 
him as a rear admiral on the active list of the Navy. The 
pertinent portions of this Act read: 

“That the President be, and he is hereby, authorized to 
appoint the following-named officers now on the retired 
list of the United States Navy to the grade and rank on 
the active list of the United States Navy, as hereinafter 
provided: 

“* * * Captain John Gardner Quinby, retired, to 
be a rear admiral on the active list to take rank next after 
Rear Admiral Thomas S. Rogers, United States Navy; 
* * * : Provided, That the aforesaid officers shall es- 
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tablish to the satisfaction of the Secretary of the Navy, by 
the usual examination prescribed by law, their physical, 
mental, moral, and professional fitness to perform the 
duties of the grade on the active list to which they are 
hereby restored: * * *.” 

Captain Quinby claims that the statute requires the 
Secretary of the Navy to establish an examining board to 
test his fitness for the office of rear admiral on the active 
list of the Navy, and that the statute requires the Presi- 
dent, if he passes such an examination, to appoint him to 
this position. 

The statute is not in terms mandatory—the President 
“is hereby authorized to appoint.” My attention has been 
called to certain cases where permissive terms in a statute 
giving power to public officers have been construed as 
preemptory. (Supervisors v. United States, 4 Wall. 435; 
Galena v. Amy, 5 Wall. 705.) But in these cases the stat- 
utes authorized public officers to take action which public 
financial commitments made it their duty to take. I am 
not aware of any case where permissive language relative 
to the appointing power has been construed as mandatory. 

It has also been suggested that the language of the first 
proviso shows that there was a mandatory duty to exercise 
this power. The proviso is that officers shall establish, by 
the usual examination, their fitness for the duties of the 
positions “to which they are hereby restored.” 

The quoted words can not be taken literally. Captain 
John G. Quinby never having held the office of rear ad- 
miral, could not be “restored” to that office. Further- 
more, Congress can not by mere legislative fiat restore 
retired naval officers to positions which they previously 
held on the active list. One who has been removed from 
office in the United States Army or Navy can not be re- 
stored to it except by a new exercise of the appointing 
power (Mimmack v. United States, 97 U.S. 426; United 
States v. Corson, 114 U. S. 619), and under the Constitu- 
tion the President and not Congress exercises the appoint- 
ing power. 

The proviso relative to examinations must be construed 
as part of the authority to appoint, to which it is attached. 
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If a permissive power of appointment is given, the pro- 
viso is likewise permissive; but otherwise if the Act com- 
pels the President to exercise the power of appointment 
which it gives. 

The United States Supreme Court has said that Con- 
gress has no constitutional power to pass a law designat- 
ing certain individuals to be officers of the United States. 
In United States v. Ferreira, 18 How. 40, an Act of Con- 
vress directing certain judges to act as commissioners for 
the adjudication of treaty claims was before the court. 
C. J. Taney said (page 51): 

“And, if they are to be regarded as officers, holding 
offices under the Government, the power of appointment is 
in the President, by and with the advice and consent of 
the Senate; and Congress could not by law, designate the 
persons to fill these offices.” 

If Congress can not itself make appointments to office, 
it can not accomplish the same result by requiring the 
President to appoint a designated individual. This ques- 
tion was squarely ruled upon by Attorney General Brew- 
ster in 1884. Congress passed a bill authorizing the Presi- 
dent “to nominate and, by and with the advice and con- 
sent of the Senate, to appoint” Fitz John Porter to the 
position of colonel in the United States Army. Comment- 
ing on this bill, the Attorney General said (18 Op. 18, 26) : 

“From the ‘ foregoing powers’ conferred upon Congress, 
the power to designate by law a person to fill a military 
office can not be implied, since this would be in direct. con- 
flict with the power of appointment expressly given the 
President as above. Regarding the bill as imposing, or 
attempting to impose, upon the President a duty to appoint 
the person designated therein, it is without any support in 
the Constitution. It isan assumption of an implied power 
which is not based upon any express power, and clearly 
invades the constitutional rights of the President.” 

On July 2, 1884, President Arthur vetoed the bill on the 
eround that, if it required the President to nominate and 
uppoint Fitz Jolin Porter as an officer in the Army, it was 
“in manifest violation of the Constitution.” (Cong. Rec., 
vol. 15, part 6, page 5932.) The House failed to override 
this veto. (Cong. Rec., vol. 15, part 6, page 5933.) 
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The same view was expressed by Attorney General Mc- 
Reynolds, in holding unconstitutional the provisions of an 
Act of Congress providing for promotion by seniority in 
the Army. He said (30 Op. 177, 179): 

“T entertain no doubt that the power of appointment of 
officers, the duty to appoint whom devolves directly upon 
the President and Senate by virtue of the Constitution 
itself, is one involving a discretion not to be entirely con- 
trolled by Congress. This power is from a source above 
Congress, namely, the Constitution, and can not be de- 
stroyed by the inferior power.” 

To the same effect see 31 Op. 80. 

I believe that if the Act of August 29, 1916, required the 
President to appoint as active officers of the Navy the indi- 
viduals whom it names, it would be unconstitutional. I do 
not believe, however, that its provisions are mandatory. 
I therefore hold that it is within the lawful discretion of 
the Secretary of the Navy to determine whether or not an 
examination of Capt. John G. Quinby relative to his fitness 
to perform the duties of a rear admiral on the active list of 
the Navy should be held, but that in either event the 
President is not required to appoint him to office. 

Respectfully, 
A. T. SEYMOUR, 
Acting Attorney General. 
To THE PRESIDENT. 


RELEASE OF SURETIES ON BONDS. 


The Secretary of War his no authority to release the sureties on a 
certain bond furnished by the chamber of commerce of Mont- 
gomery, Ala., to the Government in connection with Taylor Field, 
Montgomery, Ala. 

Opinion of March 12, 1855 (7 Op. 62), adhered to. 


DEPARTMENT OF JUSTICE, 
March 7, 1923. 
Sir: Responding to your letter of February 28, 1923, 
for opinion touching your action in refusing to release the 
sureties on the bond furnished by the Chamber of Com- 
merce, Montgomery, Ala., to the Government, in connec- 
tion with Taylor Iield, I beg to advise that we adhere to 
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the opinion of this Department under date of March 12, 
1855, in the matter of United States Marshal’s bond, exe- 
cuted by Cleveland, Brown, and Bates, as cosureties with 
Godbold, as set out in volume 7 of Opinions of Attorneys 
General, at page 62, in which the opinion was expressed 
that the Executive Department, for which you can only 
speak, has no authority te release the sureties on a bond 
executed to the Government and that this authority is 
lodged solely with the Congress. 

I am of the opinion that your position is not only cor- 
rect, but is the only course that you could pursue. 

Respectfully, 
A. T. SEYMOUR, 
Acting Attorney General, 
To the Secrerary or Wak. 


WAR-SAVINGS CERTIFICATES—EFFECT OF JUDGMENT ON 
OWNER’S TITLE. 


Since the Secretary of the Treasury, acting within his statutory 
authority, has restricted payment of war-savings certificates to 
the owner named thereon, only the owner named in such cer- 
tificates or his personal representative can be recognized by the 
Treasury Department in making payment of said certificates. 

The judgment or decree of any court directing payment of a war- 
savings certificate to any person other than the owner thereof is 
a nullity in so far as it attempts to direct the Secretary of the 
Treasury; such judgment or decree does not divest the owner of 
the war-savings certificate of his property therein and does not 
effectually transfer his ownership in said certificate. 


DEPARTMENT OF JUSTICE, 
March 29, 1928. 

Sm: I have the honor to acknowledge receipt of your 
letter of March 5, 1923, inclosing authenticated copies of 
judgment of the court and other papers in the case of E. J. 
Gensrich, plaintiff, against Joseph D. Eaton, defendant, 
and the Security State Bank of Dunseith, N. Dak., gar- 
nishee. 

The facts presented show that this action was brought 
in the justice court in and for the county of Rolette, 
N. Dak., before W. J. Hoskins, justice of the peace, for the 
recovery of $48.22 and interest, being balance due on a note 
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given by defendant Eaton to the Security State Bank and 
by it assigned to the above-named plaintiff. It also ap- 
pears that defendant Eaton is the owner of an unregistered 
war-savings certificate, series of 1918, numbered 05058796, 
inscribed in the name of J. D. Eaton, of the face value of 
$100. This certificate was deposited with the Security 
State Bank. The bank was made garnishee defendant in 
the above action and the certificate brought into court. 

At the hearing on September 26, 1922, the court rendered 
judgment against Joseph D. Eaton for $48.83 and costs, 
and ordered that said war-savings certificate be “ assigned 
and set over unto the plaintiff, her heirs and assigns. She 
and they are hereby authorized and empowered to receive 
payment thereon from the United States Government, and 
to receipt or acknowledge the same to all intent and pur- 
poses as the defendant might or could have done, the plain- 
tiff paying into the court for the benefit of the defendant 
the sum of $24.47, being the difference between the fore- 
going judgment and the present worth of the said war- 
savings certificate No. 05058796, Series A of 1918.” 

You request my opinion on the question whether the 
judicial proceedings in this case can be considered as hav- 
ing divested the holder of his title in said war-savings cer- 
tificate, and whether payment can be safely made to the 
judgment creditor in view of the provisions of paragraph 3 
of Treasury Circular No. 108. You also ask whether I 
agree with the Solicitor of the Treasury as to the legal 
effect of paragraph 3 of the said circular. 

War-savings certificates were issued under authority of 
section 6 of the Second Liberty Bond Act (40 Stat. 291), 
as amended by Act approved September 24, 1918, ch. 176, 
40 Stat. 966, which reads in part as follows: 

“ Sec. 6. That in addition to the bonds authorized by sec- 
tion one of this Act and the certificates of indebtedness 
authorized by section five of this Act, the Secretary of the 
Treasury is authorized to borrow from time to time, on the 
credit of the United States, for the purposes of this Act 
and to meet public expenditures authorized by law, such 
sum or sums as in his judgment may be necessary, and to 
issue therefor, at such price or prices and upon such terms 
and conditions as he may determine, war-savings certifi- 


444 War-Savings Certificates. 


cates of the United States on which interest to maturity 
may be discounted in advance at such rate or rates and 
computed in such manner as he may prescribee * * * 
The Secretary of the Treasury may, under such regulations 
and upon such terms and conditions as he may prescribe, 
issue, or cause to be issued, stamps to evidence payments 
for or on account of such certificates.” 

In pursuance of the above statutory authority the Secre- 
tary of the Treasury promulgated certain regulations 
applicable to the sale and redemption of war-savings cer 
tificates and defining the rights of holders of such certifi- 
cates. Paragraph 3 of Circular 108, defining creditors’ 
rights, reads: 

“ Payment of registered or unregistered certificates shall 
be made to the owner named thereon notwithstanding any. 
hen, attachment, trustee process, garnishment, judgment 
receivership, levy, execution, order, decree, or similar proc- 
ess of law, equity, or in bankruptcy directed against the 
owner thereof, but nothing herein contained shall excuse 
the owner from full compliance with, or performance of, 
any lawful judgment, order, or decree of a court of com- 
petent jurisdiction with reference to disposition of the pro- 
ceeds of the certificate. Collection of the certificate by the 
owner pursuant to such judgment, order, or decree will be 
demed a payment received on behalf of the owner and not 
for any other person within the language of the receipt 
printed on the certificate, notwithstanding that the owner 
is, by such judgment, order or decree, required to pay the 
proceeds to another person. Neither the United States of 
America nor any officer or employee thereof shall be a 
proper or necessary party to any suit or action with refer- 
ence to such certificate or the proceeds thereof nor be bound 
by any judgment, order, or decree rendered or entered 
therein.” 

In addition to the above-quoted regulation there was 
printed on each war-savings certificate, series 1918, the 
following: 

“ This certifies that, subject to the terms and conditions 
printed hereon, the owner named on the back hereof will 
be entitled to receive on January 1, 1923, in respect of each 
United States War-savings Certificate Stamp of the Series 
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of 1918 then affixed hereto, the amount indicated thereon 
as then payable, or, at his option, will be entitled to receive 
at any earlier date, in respect of each such Stamp then 
afhxed hereto, the lesser amount indicated in the Table 
printed hereon.” 

Paragraphs 2 and 7 of the “‘Lerms and Conditions ” 
printed on the back of each certificate are as follows: 

“2. This certificate is of no value except to the owner 
named thereon, and is not transferable.” 

“7, Upon payment hereof, this certificate must be sur- 
rendered and the receipt printed hereon must be signed by 
the owner in the presence of the official to whom surren- 
dered. In case of death or disability a special receipt must 
be signed in form prescribed by the Secretary of the Treas- 
ury. Upon furnishing evidence of loss of a registered cer- 
tificate satisfactory to the Secretary of the Treasury, the 
owner thereof shall be entitled to receive payment of the 
amount for which it shall have been registered.” 

From the foregoing it will be seen that the Secretary of 
the Treasury was authorized to issue war-savings certifi- 
cates upon such terms and conditions as he might deter- 
mine and to issue the stamps as evidence of payment upon 
such terms and conditions as he might prescribe. The 
terms and conditions prescribed by the Secretary of the 
Treasury were that “payment of registered or unregis- 
tered certificates shall be made to the owner named 
thereon,” notwithstanding any judgment, lien, attachment, 
garnishment, or other similar proceeding direeted against 
the owner thereof, and further that the United States shall 
not be bound by any judgment, order, or decree entered 
against the owner of a war-savings certificate. 

It is evident that the regulations contained in paragraph 
3 of Circular 108 were issued for the purpose of protecting 
the United States from being compelled to make payments 
to others than the persons named in the certificate, and to 
obviate the responsibility, inconvenience, and annoyance of 
being compelled to determine whether those claiming 
under a decree or judgment of a court were in fact legally 
entitled. The regulation, however, does not prevent the 
court from ordering the owner to receipt the certificate and 
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receive the amount due thereon, the same to be paid into 
the court for distribution. 

The regulation promulgated by the Secretary of the 

Treasury is reasonable and not in contravention of statute, 
and therefore has the force and effect of law. Oaha v. 
United States, 152 U.S. 221; Ex parte Reed, 100 U.S. 13; 
Boske v. Gomingore, 177 U. S. 459. 
_ That the Secretary of the Treasury was authorized to 
make regulations restricting the transferability or the 
assignability of war-savings certificates was decided by the 
Supreme Court of the United States in United States v. 
Paul Sacks, 257 U. S. 37, and United States v. Herman 
Janowitz et al., 257 U.S. 42. Every war-savings certificate 
issued by the United States was purchased subject to the 
provisions of the statute and the regulations made there- 
under by the Secretary of the Treasury. The Secretary of 
the Treasury, acting within his statutory authority, has re- 
stricted payment of war-savings certificates to the owner 
named thereon. The judgment or decree of any court 
directing payment to any person other than such owner is 
a nullity in so far as it attempts to direct the Secretary of 
the Treasury, and may be ignored by him. 

It is my opinion, therefore, that the judgment of the 
justice court for the county of Rolette, N. Dak., in the 
case of E. J. Gensrich against Joseph D. Eaton et al. did 
not divest the owner of the war-savings certificate of his 
property, and did not effectually transfer ownership of the 
said certific¢te to the plaintiff. Further, it is my opinion 
that, under the existing regulations of the Treasury De- 
partment, only the owner named in the certificate or his 
personal representative can be recognized by the Treasury 
Department in making payment of said certificate. 

To the extent that this opinion is in harmony with the 
conclusion reached by the Solicitor of the Treasury, his 
opinion is concurred in by me. 

The papers inclosed with your letter are herewith re- 
turned. 

Respectfully, 
A. T. SEYMOUR, 
Acting Attorney General. 
To the SEcRETARY OF THE TREASURY. 


The Secretary of Agriculture, «AAT 


VETERINARY INSPECTORS OF THE BUREAU OF ANIMAL — 
INDUSTRY—STATEH STATUTE REQUIRING REGISTRATION 
AND PAYMENT OF FEES. 


The veterinary inspectors of the Bureau of Animal Industry of the 
Department of Agriculture while engaged in the performance of 
their official duties as veterinarians in the State of Pennsylvania 
are not amenable to the provisions of the statute of Pennsylvania 
of May 5, 1915, requiring the registration and payment of fees as 
a prerequisite to engaging in veterinary work in that State. 


DEPARTMENT OF JUSTICE, 
April 3, 1928. 

Sm: This is to acknowledge the receipt of your commu- 
nication of the 12th ultimo, in which you request my opin- 
ion whether veterinary inspectors of the Bureau of Animal 
Industry of the United States Department of Agriculture 
engaged exclusively in the performance of their official 
duties in the State of Pennsylvania are subject to a statute 
requiring the registration and payment of fees as a pre- 
requisite to engaging in veterinary work in that State. 

The inspectors are appointed and their duties arise under 
the provisions of the Act of June 30, 1906 (34 Stat. 674), 
pertaining to inspection of meat and meat animals used 
in interstate and foreign commerce; under the provisions 
of the Act of May 29, 1884 (23 Stat. 31), in carrying out 
the provisions thereof in cooperation with the States and 
the Act of February 2, 1903 (32 Stat. 791). 

The Act of June 30, 1906 (34 Stat. 674), seeks to pre- 
vent the use in interstate commerce of meat and meat prod- 
ucts unfit for food; and authorizes the Secretary of Agri- 
culture, by inspectors appointed by him for the purpose, 
to make an examination and inspection of certain meat 
animals before they are prepared for food and the food 
products thereof are to be used in interstate or foreign 
commerce. 

Under the Act of February 2, 1903 (32 Stat. 791), he 
is required to establish rules and regulations which shall 
have the force of law concerning the exportation and trans- 
portation of live stock from a place in the United States 
where the diseases enumerated exist into and through any 
State or Territory and to foreign countries. 
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The Act of May 29, 1884 (23 Stat. 31, 32), establishing 
the Bureau of Animal Industry provides for the investi- 
gation of the health condition of domestic animals of the 
United States, the causes and prevention of diseases among 
them, and the prevention of the exportation of diseased 
live stock. 

The Pennsylvania statute regulating the practice of 
veterinary medicine provides, among other things, that no 
person shall practice veterinary medicine unless he be 
licensed in accordance with the Act. (Act of May 5, 
1915, P. L. 248.) 

“ Sec. 13. Any person not heretofore authorized to prac- 
tice veterinary medicine, and desiring to practice, may 
deliver to the secretary of the Board upon the payment of 
a fee of ten dollars, a written application for license. The 
application shall be accompanied by satisfactory proof 
that the applicant: (a) is twenty-one years of age or up- 
wards; (b) is of good moral character; (c) possesses a cer- 
tificate from the Bureau of Professional Education of 
Pennsylvania, certifying that the applicant has received a 
preliminary education covering at least fifteen standard 
high school units, or their equivalent; (d) has received a 
diploma conferring the degree of doctor of veterinary medi- 
cine or its equivalent from some legally incorporated and 
representative veterinary school of the United States, or 
a diploma or license conferring the full right to practice 
all the branches of veterinary medicine in some foreign 
country; (e) and any other requirements that the Board 
may deem just and advisable. Such proof may be made, 
if required, upon affidavit. 

“Src. 14. Persons applying for license, who have re- 
ceived their degrees in veterinary medicine after the first 
day of July, one thousand eight hundred and ninety-six, 
must have pursued the study of veterinary medicine for 
at least three years, including three regular courses of 
lectures of at least six months each, in different years, in 
some representative veterinary school or schools, prior to 
the granting of the diploma or license. Such proof shall 
be made, if required, upon affidavit, 
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“Sec. 15. Upon paving the required fee and exhibiting 
the required proof, the Board, if satisfied, shall issue to the 
:pplicant for the license an order for examination. 

“Sec. 16. Every applicant for a license shall submit to 
a theoretical and practical examination. * * * 

“Sec. 17. The Board shall issue to every applicant who 
has successfully passed the required examination, and who 
shall have been adjudged to be duly qualified for the 
practice of veterinary medicine, a license to practice. 

“Sec. 19. Persons examined and licensed by State 
Boards of Veterinary Medical Examiners or analogous 
bodies of other States, on payment of a fee of ten dollars 
to the Board, and on filing in the office of the Board a copy 
of the license, certified by the affidavit of the president or 
secretary of the Board of such other State, and showing 
that the standard of examination and other requirements 
adopted by that State board of veterinary medical examin- 
ers is substantially the same as that provided for by this 
act, may, without further examination, receive a license to 
practice veterinary medicine in Pennsylvania.” 

The agents confine their activities to the business of the 
Government as authorized and provided in the Acts above 
mentioned. 

There is involved in the first instance the right of the 
State of Pennsvlvania, acting through its Board of Vet- 
erinary Medical Examiners, to pass upon the qualifications 
of the Government’s agents, and in the second place the 
right to demand a registration and certificate fee or tax 
and the incident power to refuse them the right to carry 
on their work unless the fee or tax is paid. 

So it appears that there is raised both the question of 
the right of the State to tax an agency of the Federal Gov- 
ernment and in the exercise of its police power the right 
to pass upon the qualifications of the said Government 
agents to go about their governmental duties within the 
State of Pennsylvania. — 

Considering the matter either from the standpoint of 
taxation or the exercise of a police power the result is the 
same. ‘To assert that there may be a taxation or a reason- 
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able regulation of a Federal operation or agency by a State 
acting under its police power is to deny the complete sov- 
ereignty of the Federal Government in its discharge of its 
constitutional functions. 

In rendering the opinion in McCullough v. Maryland 
(4 Wheaton, 432), Chief Justice Marshall said: 

“If we apply the principle for which the State of Mary- 
land contends, to the Constitution, generally, we shall find 
it capable of changing totally the character of that instru- 
ment. We shall find it capable of arresting all the meas- 
ures of the Government, and of prostrating it at the foot 
of the States. * * * This was not intended by the 
American people. They did not design to make their Gov- 
ernment dependent on the States.” 

See also Osborn v. Bank of United States, 9 Wheaton, 
738, 867. 

Our Supreme Court in Weston v. Charleston (2 Peters, 
449, 466) stated: 

‘We have considered it as a necessary consequence from 
the supremacy of the government of the whole; that its 
action in the exercise of its legitimate powers should be 
free and unembarrassed by any conflicting powers in the 
possession of its parts; that the powers of a State cannot 
rightfully be so exercised as to impede and obstruct the 
free course of those measures which the government of the 
States united may rightfully adopt.” (P. 466.) 

“Tt is not necessary (to define the police power of the 
States), because whatever may be the nature and extent of 
that power, where not otherwise restricted, no definition 
of it, and no urgency for its use, can authorize a State to 
exercise it in regard to a subject-matter which has been 
confided exclusively to the discretion of Congress by the 
Constitution. Nothing is gained in the argument by 
calling it the police power.” Henderson et al. v. Mayor of 
New York et al., October, 1875 (92 U.S. 259, 271). 

The principle announced in AfcCullough v. Maryland 
was again upheld in Tennessee v. Davis (100 U. S. 257, 
October, 1879) in these words: 

“No State government can exclude it (Federal Govern- 
ment) from the exercise of any authority conferred upon 
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it by the Constitution, obstruct its authorized officers 
against its will, or withhold from it, for a moment, the 
cognizance of any subject which that instrument has com- 
mitted to it.” 

A United States deputy marshal who was justified in 
shooting a man in the performance of the duty for which 
he was appointed could not be guilty of murder under the 
laws of a State nor be held to answer to its courts for an 
act for which he had the authority of the laws of the 
United States. (/n re Neagle, 135 U. S. 1.) 

“Summing up our conclusions we hold that the Gov- 
ernment of the United States is one having jurisdiction 
over every foot of soil within its territory and acting di- 
rectly upon each citizen * * * that to it is committed 
power over interstate commerce and the transmission of the 
mail; * * * that in the exercise of those powers it is 
competent for the nation to remove all obstructions upon 
highways, natural or artificial, to the passage of inter- 
state commerce or the carrying of the mail; * * * In 
re Debs, Petitioner (158 U. S. 564, 599). 

In the case of Missouri, Kansas & Texas Railway Com- 
pany v. Haber (169 U. S. 613, 626), wherein was involved 
the Kansas diseased cattle exclusion law, it was determined 
that a State statute, although enacted in the pursuance of 
a power not surrendered to the General Government, must 
in the execution of its provisions yield in case of conflict 
to a statute constitutionally enacted under authority con- 
ferred upon it by Congress. 

The defendant Thomas, in Ohio v. Thomas (173 U. S. 
276, 278, 283), was governor of a Federal soldiers’ home in 
Ohio and as the person in charge of the mess room thereof 
caused oleomargarine to be served therein without com- 
plying with the State law of Ohio regulating the sale and 
use thereof, the court held that Federal officers who are dis- 
charging their duties as such in a State, and who are en- 
gaged in superintending the internal government and man- 
agement of a Federal institution, under the lawful direc- 
tion of its board of managers and with the approval of 
Congress, are not subject to the jurisdiction of the State 


452 Registration of Veterinary Inspectors. 


in regard to those very matters of administration which 
are thus approved by Federal authority. 

A law of a State penalizing those who operate motor 
trucks on highways without having obtained licenses based 
on examination of competency and payment of a fee can 
not constitutionally apply to an employee of the Post Office 
Department while engaged in driving a Government motor 
truck over a post road in the performance of his official 
duty. Johnson v. Maryland (254 U.S. 51). 

The whole object of the above-mentioned Acts of Con- 
gress and the administration thereof by the Agriculture 
Department is to protect the public health and welfare, 
and the agents in question are the instrumentalities of the 
Government employed in the administrative work of the 
department in charge thereof. Their purpose is not to 
advertise themselves as veterinarians or to practice veteri- 
nary medicine, but incidental to the Government work they 
employ the skill and learning of veterinarians. The object 
of the State of Pennsylvania in enacting its statute was 
to regulate the practice of veterinary medicine for the 
public good by protecting the public from incompetent. or 
unreliable practitioners, and the legislature of that State 
certainly could not have had in mind or asserted to itself 
the making of rules governing the competency of em- 
ployees of the United States delegated to perform work of 
a Federal nature within the bounds of the State of Penn- 
sylvania which the Federal Government unquestionably 
has the right to attend to. 

You are therefore advised that I am of the opinion that 
the veterinary inspectors of the Bureau of Animal Indus- 
try of the Department of Agriculture while engaged in the 
performance of their official duties as veterinarians in the 
State of Pennsylvania are not amenable to the provisions 
of the above-mentioned State statute. 

Respectfully, 
A. T. SEYMOUR, 
Acting Attorney General. 
To the SrcreTARY oF AGRICULTURE, 
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AWARDING OF CONTRACT FOR THE CONSTRUCTION OF 
A VETERANS’ HOSPITAL AT CAMP CUSTER, MICH. 


The awarding by the Veterans’ Bureau of a contract for the con- 
struction of a hospital at Camp Custer, Mich., to the A. Bentley 
& Sons Co. would not prejudice the rights of the Government in 
the prosecution of a suit against said company for damages grow- 
ing out of alleged wrongful acts incident to construction contracts 
during the World War. 

If the officer in charge of awarding a contract for Government work 
feels that the acts of a certain bidder in the past have been such 
that he can no longer be considered as responsible, it is within 
the power of such officer to reject his bid, even though such bid 
is the lowest. 

Lut the mere fact that the Government has brought suit against a 
corporation charging it with wrong in the performance of prior 
contracts is not of itself sufficient to compel the rejection of any 
and all bids fur future Guvernment work submitted by such cor- 
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DEPARTMENT OF JUSTICE. 


April 24, 1923. 

Sir: I have the honor to acknowledge receipt of your 
communication of April 12, 1923, asking for the opinion 
of the Department of Justice covering the situation which 
has developed through the awarding by the Veterans’ 
Bureau of a contract for the construction of a hospital at 
Camp Custer, Mich., to the A. Bentley & Sons Co., against 
which company the Government has brought suit for 
damages growing out of alleged wrongful acts incident to 
construction contracts during the World War, the Vet- 
erans’ Bureau not having as yet entered into a contract 
upon this award. 

The theory of the bidding for this, as well as other Gove 
ernment work, 1s that the Government should have all 
the benefits incident to competition and that the contract 
should be awarded to the lowest responsible bidder. This 
would give the officer in charge of the awarding of such a 
contract the discretion to reject even the lowest bid should 
he find that the bidder was not responsible. Therefore it 
is My opinion that if the officer making the award feels 
that the acts of the bidder in the past have been such that 
he can no longer be considered as responsible. it is within 
the power of such officer to reject his bid. even though such 
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ment has brought suit against a corporation charging it 
with wrong in the performance of prior contracts is not 
of itself sufficient to compel the rejection of any and all 
bids for future Government work submitted by such cor- 
poration. In this connection I wish to call to your atten- 
tion the fact that this suit has not as yet been tried and 
no court of competent jurisdiction has passed upon the 
facts therein charged. 

Upon inquiry from the Assistants in this Department 
in charge of the suit above referred to as to whether or 
not the award of this contract to the defendant in that 
suit would in any way prejudice the rights of the Govern- 
ment therein, I am advised that the Assistant in charge of 
such suit, as well as the advisory counsel of the War 
Transactions Section, is “unable to see how the letting of 
such a contract to the A. Bentley & Sons Company could 
legally prejudice the Government in the prosecution of 
such a suit.” 

Respectfully, 
A. T. SEYMOUR, 
Acting Attorney General. 
To the Presipent. 


ASSIGNMENT OF REGISTERED LIBERTY BONDS FOR 
REDEMPTION OR EXCHANGE BY ADMINISTRATOR. 


Where the owner of certain registered Liberty bonds died intestate 
in Green County, Mo., where said bonds were located at the time 
of his decease, and an administrator of his estate in said county 

e was appointed by the probate court thereof, said administrator 
may legally assign said bonds for redemption or exchange re- 
gardless of the assumed fact that the domicile of decedent was 
in Lee County, Miss. 

The Treasury Department will be fully protected in redeeming or 
exchanging said Liberty bonds upon such assignment. 


DEPARTMENT OF JUSTICE, 
April 24, 1923. 
Sir: I have the honor to acknowledge receipt of your 
letter of February 20, 1923, transmitting certain papers in 
relation to the settlement of the estate of Sam J. Gholston, 
deceased, and the conflicting claims of administrators of 
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said estate appointed in the States of Mississippi and 
Missouri. 

The facts as gathered from the papers submitted appear 
to be as follows: Sam J. Gholston was a resident of Tu- 
pelo, Lee County, Miss., and registered there as a voter 
January 14, 1922. Subsequently he went to Springfield, 
Green County, Mo., taking with him most of his property, 
consisting of notes and registered Liberty bonds. April 
15, 1922, he wrote a letter to Thomas R. Haydock, of 
Verona, Lee County, Miss., stating that he would remain 
in Springfield until June 20, at which time he intended to 
return to Lee County, Miss., and asked Mr. Haydock to 
reserve a room for him and furnish him with board. On 
or about May 22, 1922, the said Sam J. Gholston died in- 
testate at Springfield, Mo., and his body was taken to 
Tupelo, Miss., for burial. May 24, 1922, letters of ad- 
ministration were issued by the chancery court of Lee 
County, Miss. to J. V. McFarling, upon the application 
of two of the heirs to said estate. On June 2, 1922, letters 
of administration were issued by the probate court of 
Green County, Mo., to J. A. Jamison, upon his own appli- 
cation. Both administrators have qualified and are seek- 
ing to administer the estate of deceased. 

Under order of the probate court of Green County, Mo., 
administrator Jamison has sold the Laberty bonds consti- 
tuting a part of the estate in that jurisdiction and, as ad- 
ministrator, has executed the assignment of said registered 
bonds. Said bonds, in the aggregate amount of $9,000, 
have been presented to the Treasury Department for re- 
demption. You request an expression of my opinion “as 
to whether or not the Treasury Department would be fully 
protected in redeeming or exchanging the notes and bonds 
already submitted upon assignment by the administrator 
appointed by the Missouri court without reference to the 
claim of the Mississippi administrator, or, if not, what 
action should be taken.” 

Sam J. Gholston was a resident of the State of Missis- 
sippi up to the time he left that State for Missouri. 
While it is claimed on behalf of the administrator in Mis- 
sourl that he came to that State with the intention of 
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making it his future home, there is no evidence submitted 
to substantiate such claim. On the other hand, the fact 
that he registered as a voter in the State of Mississippi 
on January 14, 1922, and subsequently wrote from Mis- 
sour1 to Haydock in Mississippi expressing the intention 
to return to his former home at the expiration of a stated 
period seems conclusive evidence of the fact that he had 
no intention of changing his domicile from the State of 
Mississippi to the State of Missouri. 

Domicile in the legal sense has been said to be the fixed, 
permanent home of a person to which, whenever he is 
absent therefrom, he has the intention of returning. In- 
tention is the fundamental and controlling element in 
fixing the domicile, and the domicile remains unchanged so 
long as the intent to return remains. 

While the evidence submitted appears conclusively to 
show that Gholston had no intention of changing his 
domicile from the State of Mississippi, yet the question of 
domicile is of minor importance in answering the legal 
question submitted by you. Even if the question of domi- 
cile should be a material one, an executive department 
should not be called upon to determine a question of fact 
usually determined by the court having jurisdiction of the 
case. 

Assuming, therefore, that the domicile of the decedent 
was Lee County, Miss., the appointment of an adminis- 
trator in that jurisdiction was properly made. In addi- 
tion to the jurisdiction being the domicile of decedent, 
there appears to have been some property within that 
jurisdiction requiring administration. 

However, the major portion of the estate was situated 
at the time of decedent’s demise in Green County, Mo. 
The authority of the Mississippi court did not extend out- 
side of that State, and the administrator in Mississippi 
could not administer on the property in Missouri. Every 
State possesses exclusive jurisdiction and sovereignty over 
persons and property within its territory, but no State can 
exercise direct jurisdiction and authority over persons and 
property without its jurisdiction. Pennoyer v. Neff, 95 
U. S. 714, 722. Therefore the sovereignty of the State of 
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Mississippi in the appointment of an administrator does 
not extend and embrace property not situated within the 
territorial jurisdiction of that State. Overby v. Gordon, 
177 U S. 214, 222. 

The administrator appointed by the Mississippi court 
might have applied to the Missouri court for appointment 
in that jurisdiction as an ancillary administrator were it 
not for the fact that the laws of Missouri prohibit the 
appointment of a nonresident to administer on property 
within that State. Sec. 10, R. S. Mo., 1919.) Where 
State laws prohibit the appointment of a nonresident as 
an administrator to administer property within the State, 
the domiciliary administrator can not administer such 
property, but it becomes necessary to appoint an ancillary 
administrator. Stevens v. Larwill, 110 Mo. App. 140, 158. 

However, the administrator appointed by the probate 
court of Green County, Mo., was not appointed ancillary 
or subordinate to the Mississippi administrator, but as a 
principal administrator, without reference to any other 
administration. This raises the question of whether the 
Missouri court was legally authorized to appoint a prin- 
cipal administrator in that jurisdiction to administer the 
estate left by decedent in Missourl, notwithstanding a 
domiciliary administrator had theretofore been appointed. 

The general rule is that locality of personal assets be- 
longing to the estate of a decedent confers a local probate 
jurisdiction regardless of the consideration of last domi- 
cile or residence, although ancillary as of comity. Such 
Jurisdiction being founded in universal convenience, the 
courts of one country or State do not feel compelled to 
wait until those of another have acted, nor remit their 
own domestic claimants to foreign jurisdiction. 18 Cyc. 
69: Bartlett v. Hyde, 3 Mo. 490; Spraddling v. Pipkin, 
15 Mo. 118, 133: Wood v. Matthews, 13 Mo. 477, 483; 
Still v. Woodville, 38 Miss. 646; Cinn., H. &d D. R. Co. v. 
Thiebaud, 114 Fed. 918, 925. 

As every State may exercise exclusive jurisdiction and 
sovereignty over persons and property within its territory, 
it follows that the State of Missoum through its courts 
may administer upon property left in that State by a 
decedent domiciled in another. 
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Sections 253 and 254, Revised Statutes of Missouri, 
1919, relating to estates of nonresidents, ‘provide: 

“Sec. 253. When administration shall be taken in this 
state on the estate of any person, who at the time of his 
decease was an inhabitant of any other state or country, 
his real estate found here, after the payment of his debts, 
shall be disposed of according to his last will, if he left 
any, duly executed according to the laws of this state, and 
his personal estate according to his last will, if he left any, 
duly executed according to the laws of his domicile; and ~ 
if there should be no such will, his real estate shall de- 
scend according to the laws of this state, and his per- 
sonal estate shall be distributed and disposed of according 
to the laws of the state or country of which he was an 
inhabitant. | 

“Sec. 254. Upon the final settlement of such an estate, 
and after the payment of all debts for which the same is 
liable in this state, the residue of the personal estate, if 
any, may be distributed and disposed of in the manner 
aforesaid, by the court in which the estate is settled; or 
it may be transmitted to the executor or administrator, if 
there be any in the state or country where the deceased had 
his domicile, as the court, under the circumstances, shall 
think best.” 

In Bartlett v. Hyde, 3 Mo. 490, the Supreme Court of 
Missouri said: 

“The property of every person who dies in Missouri, 
whether domiciliated or not, citizen or stranger, becomes 
subject at his death to the course of administration pro- 
vided by our statutes, and is regarded as in the custody of 
the law, for the benefit of all persons interested.” 

This rule has been followed by subsequent decisions of 
the Missouri courts. Spraddling v. Pipkin, 15 Mo. 118, 
133; Wood v. Matthews, 73 Mo. 477, 483. 

The same rule was laid down by the Circuit Court of 
Appeals for the Sixth Circuit in Cinn., H. & D. R. Co. v. 
Thiebaud, 114 Fed. 918, 925, where the court said: 

“Conceding that it inferentially appears from this and 
other recitals in the record that the court of probate 
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assumed that Sweetman was an inhabitant of Fayette 
county, Ind., at the time of his death, and conceding also 
that he was not, but was an inhabitant of Ohio, still the 
petition, which was verified, and not disputed, showed that 
he left assets in the county, and that was sufficient whether 
he was an inhabitant of the county and state or not. If 
the court was in error in assuming one of the conditions 
to an appointment to exist, still, if other conditions ex- 
isted, which, independently of the first, authorized the 
appointment, they would constitute a sufficient basis for 
the order.” 

It follows that administration on the personal estate of 
Gholston situated in Green County, Mo., must be made 
under authority of the proper court for that jurisdiction, 
and that the appointment of an administrator by that 
court was properly made, regardless of the assumed fact 
that the domicile of decedent was in Lee County, Miss. 
The legal title to the bonds-in question for the purposes 
of administration being in the administrator appointed by 
the Missouri court, he may legally assign the registered 
bonds for redemption. 

In my opinion, you are justified in recognizing the 
authority of the administrator appointed by the Missouri 
court to transfer said bonds in pursuance of the order of 
said court and to assign the same for redemption or ex- 
change, and your Department will be fully protected in 
redeeming or exchanging said bonds upon such assign- 
ment. Satisfactory evidence should be required of the 
appointment of the administrator and his qualification as 
such. 

The papers transmitted with your letter are herewith 
returned. 

Respectfully, 
A. T. SEYMOTR, 
Acting Attorney General. 
To the Secrerary OF THR TREASURY. 
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SMITH-ASBURY AND TASKER PATENTS. 


The extractor used by the Navy Department and shown and de- 
scribed in the Smith-Asbury patent (No. 1,020,849) does not 
infringe the Tasker patent (No. 599,482). 


DEPARTMENT OF JUSTICE, 
October 23, 1915. 

Sir: I have the honor to acknowledge receipt of your 
request of August 28, 1915 (No. 26817), for an opinion 
upon the point “as to whether the Smith-Asbury extractor 
infringed the Tasker patent.” 

The Smith-Asbury extractor in question is understood 
to be shown in Smith-Asbury patent No. 1,020,849, dated 
March 19, 1912; and the Tasker patent alleged to be in- 
fringed is No. 599,482, dated February 22, 1898. 

It is further understood that the Government holds 
licenses under both patents, though the Tasker patent has 
now expired, its term having ceased February 22, 1915. 
Any infringement, therefore, of the Tasker patent that 
may have occurred can only have been prior to that date, 
when the invention became public property. Such in- 
fringement is represented by the owners of the Tasker 
patent to have occurred in that a number of Smith-Asbury 
extractors have been manufactured for the Navy “ during 
the life of the Tasker patent,” as stated in your letter of 
request. 

THE TASKER PATENT, 


As the Government took a license under the Tasker 
patent, the validity of the patent is to be admitted so far 
as the present question is concerned. The extent of the 
monopoly granted by the patent and whether or not the 
Smith-Asbury extractor comes within that monopoly are, 
however, questions that may properly be investigated and 
an opinion expressed thereon, notwithstanding the position 
of the Government as a licensee. (Am. Choc. Mach. Co. v. 
Helmstetter, 142 Fed. 978, 981, C. C. A.; Noonan v. Ches- 
ter P. A. Club, 99 Fed. 90, C. C. A.) 

To ascertain the extent of the monopoly granted by the 
patent requires that that document be construed. I find 
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that this patent has already been interpreted by one of 
my predecessors (see 28 Op. 52), and particularly as to 
claim 1 thereof—the only claim that is here involved as 
having been supposedly infringed by the Smith-Asbury 
extractors. 

As the Tasker extractor was clearly illustrated by cuts 
printed at pages 53-54 of the Opinions cited, and its 
operation described by ample quotations from the patent, 
it 18 unnecessary to repeat such illustration and descrip- 
tion here. It may be pointed out, however, that the patent 
is for at least two not necessarily related or dependent in- 
ventions—the extractor (claims 1-17) and the breechblock 
und contained mechanism. exclusive of the extractor 
(claims 18-27). 

The title of the invention is “ Improvements in Breech- 
Loading Ordnance” (1. 5-6, p. 1), but in the statement 
of the nature of the invention (1. 11-19, p. 1) no mention is 
made of the extractor. Of the substantially six printed 
columns of specification (exclusive of claims) only one, 
substantially, refers to the extractor supposed to be in- 
fringed (1. 117, p. 2 to ). 52, p. 3). Of the 27 claims 14 
(claims 1-14) relate to the construction and operation of 
the extractor as such. 

Claim 1, the only claim here in question, is copied here 
for convenient reference: 

“The combination of a breech-loading gun having a 
suitably-shaped slot cut through its wall with a cartridge- 
case extractor mounted in said slot and adapted to make 
continuous rolling contact with the front of said slot, 
whereby a continuously-shifting pivot is secured and 
means for pressing forward against the outer portion of 
said extractor, substantially as described.” 

The several items or elements of this claim, as pointed 
out in the former opinion, are: 

(1) The “ suitably-shaped slot ” in the gun wall; 

(2) The “cartridge-case extractor mounted in said 
slot ”; 

(3) The “ means for pressing forward against the outer 
portion of said extractor.” 

At the outset I may advert to, what seems to me, the very 
vague character of the claim. <A slot in the wall of a gun 
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- with an extractor mounted therein and means for pressing 
forward against the outer portion of said extractor was 
well-known and common construction in this art before the 
date of Tasker’s application for the patent, as shown, for 
example, by Welin’s British patent No. 1329 of 1896, cited 
in the former opinion, as well as others that could be cited. 
Tasker’s claim 1 distinguishes from such older and known 
constructions only in specifying that his slot is “suitably 
shaped” (whatever that may mean), and the functional 
statement that the extractor is “ adapted ” to do a certain 
thing “ whereby ” a certain result is to follow. The claim 
neither defines the shape of the slot nor the form of the 
extractor (the things that distinguish the invention from 
the prior art) required to produce the desired result. 

Were the validity of the claim open to question, such 
vagueness might weigh against its validity. But, how- 
ever that might be, recourse to the inventor’s disclosure or 
specification of his invention is necessary, not only to ascer- 
tain what is meant by a “suitable-shaped ” slot and an 
extractor “adapted ” to do what is specified “ whereby ” 
a certain result follows, but also because all this is to be, 
in the words of the claim, “substantially as described.” 
(Stilwell-Bierce v. Eufaula Co., 117 Fed. 410, C. C. A.; 
Fullerton Ass’n v. Anderson Co., 166 Fed. 448, 461, C. C. 
A., and cases cited.) 

A “suitably-shaped slot ” is, obviously, one suitable for 
carrying out the stated object and principle of the inven- 
tion. This slot is described in the specification as— 
“having a curved front surface Y, the center of curvature 
being approximately in a line extending rearward from 
the inner extremity E2 of the extractor” (L 120-123, p. 2, 
patent). 

The extractor FE is situated in this slot and— 

“is adapted to roll on this curved surface, its front sur- 
‘face having a curve whose radius is about one-half that 
of the curved wall of the slot” (1. 124-127, loc. cit.). 

In addition to this explanation of what is the “ suitable ” 
shape for the slot and the form of extractor “ adapted ” 
thereto, the inventor goes further and explains the “ prin- 
ciple” on which his construction is based. He says: 
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“The principle embodied is a geometrical property of 
the hypocycloid curve, or curve generated by any point on 
the periphery of a circle which rolls within the periphery 
of a larger circle” (1. 129, p. 2, to 1. 3, p. 3, loc. cit.). 

He explains by clear diagram, Figure 9 (which he de- 
scribes as “a diagram illustrating the principle of extrac- 
tion,” |. 49-50, p. 1) his application of that principle by 
making the radius of the rolling circle (the curve of the 
extractor) one-half that of the one on which it rolls (the 
curve of the slot). He thereby obtains the result that the 
claw E2 of the extractor— 

“is thus constrained to move in a straight line” (1. 3-20, 
p. 3). 

The result is, obviously, an advantageous one because 
the pull of the extractor, being on a straight line with the 
bore or chamber of the gun, is more efficiently applied than 
if it were applied in an angular or curved direction. As 
the invention is shown and described as applied to guns, 
using cartridge or fixed ammunition, having the propelling 
charge as well as the primer contained in the cartridge 
case, this feature of straight-line extraction is not without 
significance in that the explosion of the propelling charge 
in the cartridge case expands the case in the chamber with 
considerable force, requiring the best mode of application 
of the extractor pull to insure its extraction. 

The claim in the light of this explanation from the 
specification becomes definite. The “suitably-shaped 
slot ” is found to mean a slot with its front face curved, 
and the extractor is curved to roll on the curved face of 
the slot. Specifically, the radii of the respective curvatures 
are in the ratio of 2:1, and the “claw is about in line with 
the curved front surface ” (]. 17-18, p. 3) in order to ob- 
tain the straight-line extraction. 


THE SMITH-ASBURY EXTRACTOR, 


The drawings (fig. 6) of the Smith-Asbury patent show 
thisextractor. Navy-yard drawings showing this extractor 
as made and used by the Navy are reproduced below 
(p. 464). 

This extractor is a detail in the somewhat complex and 
large “ Breech Mechanism for Ordnance,” as the patented 
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invention is entitled. It is situated, not in the gun itself, 
as is the Tasker extractor, but in what is termed the 
“firing lock,” the latter being a detail of the breech 
mechanism, or, possibly, and strictly speaking, a separate 
mechanism in itself. The purpose of this extractor is to 
extract the primer, not the cartridge case, as in the Tasker 
extractor, for the type of gun for which the Smith-Asbury 
invention is designed does not used “ fixed” or cartridge- 
case ammunition, as I understand it. (See 1. 15-18, p. 1, 
patent.) The primer that this extractor operates upon 
contains merely an ignition charge sufficient to produce the 
flash necessary to ignite the propelling charge in the gun. 
Such primers, as I understand, are in the form of ordinary 
blank cartridges similar to those used in the small-arn 
rifle. The practical] difference is that the cartridge cases 
that the Tasker extractor is designed to operate upon, 
carrying the relatively heavy propelling charge, are ex- 
panded more forcibly or tightly against the walls of the 
chamber, requiring a proportionate extractive force to ex- 
tract them; whereas the Smith-Asbury extractor, operating 
upon primer cases carrying only the relatively small flash 
or ignition charge, is not required to exert so great an 
extractive force. I have referred to this distinction only 
for the purpose of a clear understanding of the respective 
extractors, but have given it no weight in determining the 
question of infringement, having in mind that differences 
in strength or size of parts are not of themselves sufficient 
to relieve from infringement. 

As seen from the drawing ‘of the Smith-Asbury ex- 
tractor (see also 1. 31-68, p. 6, and figs. 6, 23-25, patent), 
it comprises the extractor member 17 curved on its upper 
or forward face and having the claw, or parallel fingers 
17*, that engage the rim of the primer. Its opposite end 
or tail is formed with downwardly curved “cam fingers ” 
17°. This extractor is mounted in a recess 16° in the re- 
ceiver member 16 of the firing mechanism (not in the wall 
of the gun, as is the Tasker extractor). Across the lower 
side or bottom of the recess a wedge 18 slides when the 
breech mechanism is opened, and in this wedge are formed 
cam grooves 18* that engage the cam fingers 17° of the 
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tail of the extractor, causing the extractor 17, when the 
wedge slides, to be “rotated or rocked outwardly to the 
position shown in dotted lines in Figure 6, thus operating 
to extract the primer” (1. 65-68, p. 6, patent). 

In its form and manner of operation the extractor re- 
sembles the ordinary curved claw of the carpenter’s ham- 
mer when used in extracting nails—the claw of the ex- 
tractor embracing the primer and its curved face working. 
against the flat face of the recess just as the claw of a 
hammer embraces the head of a nail and its curved face 
works against the flat face of the board. 

It may be noted that it is stated at lines 63-65, page 6, 
of the patent, that “the curved faces of the latter (the cam 
fingers 17°) roll upon the adjacent flat face of the receiver 
recess 16°,” and this use of the term “ roll ” is regarded by 
the owners of the Tasker patent as significant of infringe- 
ment of that patent, the latter using the same term to 
describe the operation of that extractor. 

Infringement, however, is something more than identity 
of words. Identity of means and identity of operation 
must be combined with identity of result to constitute in- 
fringement (U.S. Envelope Co. v. Sherman Envelope Co., 
122 Fed. 464, C. C. A.; Kokomo Fence Mach. Co. v. 
Kitselman, 189 U. S. 8, 24). 


QUESTION OF INFRINGEMENT. 


The. Tasker extractor is characterized by the provision 
of two cooperating curved surfaces, one curved surface 
being that of the slot or recess, and the other being that of 
the extractor. These curved surfaces, as the Tasker patent 
explains, are to embody the principle of the hypocycloid 
curve, and therefore are so designed and proportioned as 
to obtain the property of that curve in securing a straight 
line extraction. That this is the construction and inter- 
pretation to be given the invention of the Tasker patent 
not only appears from the inventor’s specification itself, 
to which reference must be had under the authorities cited, 
supra, but it also corresponds with the interpretation that 
the prior art imposes. For example, in the patent granted . 
to White, No. 179633, dated July 4, 1876, is shown and 
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described an extractor for cartridge cases that operates 
upon the principle of one curved surface rolling upon 
another. See Figures 2 and 3 of patent reproduced below. 
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The description of this extractor is as follows: 
“the mechanism for extracting the cartridge (which) is 
constructed and arranged as follows: Upon the front side 
of the lever F is a projection, J, of the form shown in 
Figs. 2 and 3. When the lever F is drawn back the 
curved face of this projection strikes against the curved 
side of the pivoted arm K, to the upper end of which is 
pivoted the extractor-arm K’, having a proper hook or 
head, K?, and moves backward the arm K, which, in turn, 
draws back the extractor-arm and its hook. By the curved 
construction of the sides of the projection and the side of 
the pivoted arm K, against which it strikes, there results 
at first a slow motion of the extractor-hook in detaching 
the cartridge from its chamber, and then a more rapid 
motion of the same, resulting in sudden stop of the same, 
when the bottom g of the projection comes into the notch 
h of the arm K?', which sudden stop throws off the car- 
tridge from the extractor-hook.” (Column 1, p. 2, patent.) 


468 Infringement of Patents. 


It is seen from this prior patent that the Tasker patent 
can not be construed to cover broadly any curved surface 
rolling upon another to constitute a cartridge extractor, 
as that was old and known, as shown in the White patent. 
The Tasker patent must be distinguished from the White 
patent as covering cooperating curved surfaces of the char- 
acter described in the Tasker specification, or embodying 
the principle there set forth. 

The Smith-Asbury extractor, on the other hand, is char- 
acterized by the provision of one curved and one flat or 
plan surface. The face of the recess or slot is defined as 
“flat” (1. 64, p. 6, patent), and is shown flat in the draw- 
ings. The principle of the hypocycloid curve, as explained 
in the Tasker patent, is, therefore, as I understand it, not 
obtained in the Smith-Asbury extractor, and the claw of 
the latter extractor could not move in a straight line to 
obtain a straight-line extraction, but would move along an 
arc. The identity of means, identity of operation, and 
identity of result necessary to constitute infringement un- 
der the authorities cited do not coexist in the Tasker and 
Smith-Asbury extractors, and in my opinion none of these 
three elements exists. 

If the claim of the Tasker patent in question be taken 
and compared with the Smith-Asbury extractor, it will be 
seen that the first item required is “a suitably-shaped 
slot ” in the wall of the gun. The corresponding feature 
in the Smith-Asbury extractor is not the suitably shaped 
slot of the Tasker patent, for this is required by the patent 
to be a curved slot, whereas the Smith-Asbury extractor 
has not a curved slot, nor is its slot cut in the wall of the 
gun, but is on the firing lock or mechanism, though I 
should not be inclined to attach much weight to this latter 
difference of itself, but, as a matter of technical interpre- 
tation, the terms to which a patentee has limited himself 
in his claim are binding upon him. 

The clauses in the claim defining the extractor as 
“adapted to make continuous rolling contact,” etc., 
“whereby,” etc., are. in my opinion, to be taken together 
with the words “substantially as described,” and as has 
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been shown the specification describes the mode of opera- 
tion of the extractor as securing a straight-line movement 
for the claw. This, as before pointed out, does not occur 
in the Smith-Asbury extractor. 

It might have been sufficient to have answered your re- 
quest for an opinion by referring you to the opinion of my 
predecessor, as found in 28 Op. 52, since the extractor of 
the Driggs-Tasker patent (625326) resembles very closely 
in its construction and mode of operation the Smith- 
Asbury extractor in that it has a curved surface working 
against a flat one. I have preferred, however, to give the 
matter original and careful consideration, but in doing so 
I have seen no reason to depart from the interpretation of 
the Tasker patent given in the former opinion. 

In conclusion, and for the reasons herein stated, my 
opinion is that the extractor used by the Navy Department 
and shown and described in the Smith-Asbury patent does 
not infringe the Tasker patent. 

Very respectfully, 
T. W. GREGORY. 

To the Secretary oF THE Navy. 


ATLANTIC COMMUNICATION CO.—ALIEN PROPERTY CUS- 
TODIAN. 


The Atlantic Communication Co. was duly authorized to execute 
the deed, dated November 4, 1918, conveying to the United States 
a certain parcel of land comprising the site of its radio station at 
Sayville, N. Y. 

The Alien Property Custodian having acquired possession, pursuant 
to the provisions of the Trading with the Enemy Act, of a ma- 
jority of the stock of the Atlantic Communication Co., he had 

the right to vote said stock and to elect directors of said cor- 
poration by means of such stock control. 


DEPARTMENT OF JUSTICE, 
April 25, 1919. 
Sir: I have the honor to reply to the letter dated March 
18, 1919, addressed to me by Hon. Franklin D. Roosevelt, 
Acting Secretary of the Navy, in regard to a parcel of 


Nore.—This opinion was temporarily withheld from publication and later 
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land comprising the site of the radio station of Atlantic 
Communication Co. at Sayville, N. Y., and to return here- 
with the following: 

Certified copy of the minutes of a meeting of the board 
of directors of the Atlantic Communication Co., held on the 
2d day of October, 1918. 

Certified copy of the minutes of a meeting of the stock- 
holders of the Atlantic Communication Co., held on the 
11th day of October, 1918. 

Certified copy of the minutes of a meeting of the board 
of directors of the Atlantic Communication Co., held on the 
15th day of October, 1918. 

You ask that these documents be examined “in accord- 
ance with the provisions of Sec. 355, R. S.” and request my 
opinion “as to the right of the Atlantic Communication 
Co., by its stockholders and directors, in conjunction with 
the Alien Property Custodian, to make to the United States 
a coliveyance of the premises under consideration, so that 
a valid fee simple title to the property in question may 
become vested in the United States.” 

With department letter of February 21, 1919, there were 
transmitted to you an abstract of title, with related docu- 
ments and a deed of conveyance, dated November 4, 1918, 
executed by Atlantic Communication Co., and my opinion 
and recommendations in regard to the validity of the title 
offered, as shown by the local title records. 

In compliance with the present request for an opinion 
on the specific point adverted to examination of the in- 
closed documents has been made. From them it appears 
that, besides other business transacted at the meetings held 
on the dates set out therein, the stockholders and the 
board of directors of the Atlantic Communication Co. 
formally authorized the execution and delivery of the deed 
of conveyance to the United States. dated November 4, 
1918, just. mentioned. It is gathered from the minutes of 
the stockholders’ meeting held October 11, 1918, that all 
of the 1,250 shares of the preferred stock of the company 
and 2,594 of the total 2.700 shares of the common stock of 
the company were voted by John C. Tomlinson, jr., hold- 
ing a proxy from the Alien Property Custodian. The 
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question presented is the right of the Alien Property Cus- 
todian to vote these shares. 


Section 7 (c) of the Trading with the Enemy Act, ap- 
proved October 6, 1917 (40 Stat. 418), requires the con- 
veyance, transfer, assignment, or delivery to the Alien 
Property Custodian of property which the President has 
determined is owing to or belonging to or held for an enemy 
or ally of enemy. All power and authority vested in the 
President by section 7 (c) was delegated to the Alien Prop- 
erty Custodian by the Executive order of October 12, 1917. 

Section 12 of the Trading with the Enemy Act as 
amended by the Act of March 28, 1918 (40 Stat. 460), gives 
the Alien Property Custodian every right of ownership in 
property transferred or conveyed to him under the Trading 
with the Enemy Act. The section clearly gives him the 
right to vote stock which is thus transferred or delivered 
to him and to elect directors by means of such stock control. 

The power of Congress to enact section 7 (c) and section 
12 is within the principles laid down in Miller v. United 
States, 11 Wall. 268. The only inquiry necessary in the 
present case concerns the custodian’s actual seizure of the 
stock of the Atlantic Communication Co. as enemy 
property. 

The following transactions took place with reference to 
the preferred stock of the Atlantic Communication Co. 
Certificate No. 1 for 250 shares; certificate No. 4 for 250 
shares; certificate No. 5 for 63 shares; certificate No. 8 for 
62 shares; certificate No. 9 for 62 shares. which all stood 
in the name of the Gesellschaft fur Drahtloss Telegrafie, 
were received by representatives of the custodian on April 
6, 1918. Demand for them was issued on March 28, 1918, 
and served April 27, 1918. Certificate No. 10 for 500 
shares, which stood in the name of Karl Georg Frank, was 
taken by representatives of the custodian on April 24, 1918, 
as held for Gesellschaft fur Drahtloss Telegrafie. De- 
mand for these was issued April 24. 1918, and served April 
29, 1918. Certificate No. 11 for 63 shares, in the name of 
Paul C. Schnitzler, was taken over by the representatives 
of the custodian on April 25, 1918. as held for Gesellschaft 
fur Drahtloss Telegrafie. Demand for this stock was issued 
April 24, 1918, and served April 27, 1918, 
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The following transactions took place with reference 
to the common stock of the Atlantic Communication Co. 
Certificate No. 19 for 150 shares; No. 20 for 500 shares; 
No. 24 for 62 shares; No. 27 for 63 shares; and No. 28 for 
63 shares, which all stood in the name of Gesellschaft fur 
Drahtloss Telegrafie, were seized by the custodian’s repre- 
sentatives on April 6, 1918. Demands for these shares were 
issued on March 28, 1918, and served on April 27, 1918. 
Certificate No. 14 for 995 shares, in the name of Hans 
Brodow, a resident of Germany, was received by the cus- 
todian’s representatives on April 9, 1918. Demand for 
this stock was issued on March 28, 1918, and served on 
April 27, 1918. Certificate No. 34 for 62 shares, in the 
name of Paul C. Schnitzler, was taken by representatives 
of the custodian on April 25, 1918, as held for the Gesell- 
schaft fur Drahtloss Telegrafie. Demand for this stock 
was issued on April 24, 1918, and served on April 27, 1918. 
Certificate No. 30 for 700 shares, in the name of Dr. Karl 
Georg Frank, was taken by representatives of the cus- 
todian on April 24, 1918, as held for the Gesellschaft fur 
Drahtloss Telegrafie. Demand for this stock was issued 
on April 24, 1918, and was served on April 29, 1918. 

It appears from the foregoing facts that prior to the 
stockholders’ meeting of October 11, 1918, the Alien Prop- 
erty Custodian had come into possession, pursuant to the 
provisions of the Trading with the Enemy Act, of the 
stock which he voted at that meeting. This stock control 
also gave him authority to cause to be elected the five direc- 
tors of the Atlantic Communication Co. who participated 
in the directors’ meetings of October 2, 1918, and October 
15, 1918. I am of the opinion that the action taken at 
these meetings by the stockholders and directors of the 
Atlantic Communication Co. was valid and authorized the 
vendor corporation to execute the deed of conveyance to 
the United States dated November 4, 1918. 

Respectfully, 
A. MITCHELL PALMER. 

To the Secretary OF THE Navy, 
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FLEET NAVAL RESERVE—JAPANESE AND CHINESE. 


Enlisted men in the Navy, with sixteen or more years’ naval serv- 
ice, who are not citizens of the United States, are ineligible 
for transfér to the Fleet Naval Reserve under the provisions 
of the Act of August 29, 1916 (39 Stat. 587). 

The Attorney General declines to express an opinion as to whether 
Japanese and Chinese serving in the milftary forces of the 
United States are eligible for naturalization under the pro- 
visions of the Act of May 9, 1918 (40 Stat. 542), because this 
question is one with respect to which the United States district 
courts are in conflict, and also because the question is the 
subject of an action now pending in the United States District 
Court at Boston, Mass. 


DEPARTMENT OF JUSTICE, 
May 1, 1923. 

Sir: I have the honor to acknowledge the receipt of your 
inquiry of the 3d ultimo with reference to the eligibility 
of former Japanese and Chinese to whom certificates of 
naturalization have been issued under the Act approved 
May 9, 1918, for transfer to the Fleet Naval Reserve after 
16 and 20 years’ enlisted service, respectively, in the United 
States Navy, and regarding which you submit the follow- 
ing specific questions: | 

“(a) Are enlisted men in the Navy, with sixteen or more 
years naval service, who are not citizens of the United 
States, eligible for transfer to the Fleet Naval Reserve 
under the provisions of the Act of August 29, 1916, 39 
Stat. 587? 

“(b) In the event that the foregoing question is 
answered in the negative, the further question is presented 
as to whether former Japanese and Chinese, naturalized 
under the provisions of the Act of May 9, 1918, 40 Stat. 
542, may be transferred to the Fleet Naval Reserve after 
sixteen and twenty vears enlisted service, respectively, in 
the United States Navy; in other words: are Japanese and 
Chinese serving in the military forces of the United States 
eligible for naturalization under the provisions of the Act 
of May 9, 1918.” 
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The Act of August 29, 1916 (Chap. 417, 39 Stat. 587), 
under the subcaption “ Naval Reserve Force,” in part pro- 
vides: 

“There is hereby established, under the Department of 
the Navy, a Naval Reserve Force, to consist of six classes, 
designated as follows and as hereinafter described : 

“First. The Fleet Naval Reserve. * * * 

x * * * * 

“ The Naval Reserve Force shall be composed of citizens 
of the United States who, by enrolling under regulations 
prescribed by the. Secretary of the Navy or by transfer 
thereto as in this Act provided, obligate themselves to serve 
in the Navy in time of war or during the existence of a 


national emergency, declared by the President: * * * 
* * * * *® 


° 


“Tn addition to the enrollments in the Fleet Naval Re- 

serve above provided, the Secretary of the Navy is author- 
ized to transfer to the Fleet Naval Reserve at any time 
within his discretion any enlisted man of the naval service 
with twenty or more years’ naval service, and any enlisted 
man, at the expiration of a term of enlistment who may 
be then entitled to an honorable discharge, after sixteen 
years’ naval service: Provided, That such transfers shall 
only be made upon voluntary application and in the rating 
in which then serving, and the men so transferred shall be 
continued in the Fleet Naval Reserve until discharged by 
competent authority.” (39 Stat. 589.) 
As there is nowhere in the foregoing Act any language 
which can be said to qualify the explicit and unequivocal 
requirement in the second paragraph above quoted that 
“The Naval Reserve Force,” of which “The Fleet Naval 
Reserve” constitutes a part, “shall be composed of citi- 
zens of the United States,” question (a) must, I think, be 
answered in the negative. 

Your second question calls for an expression of opinion 
as to the meaning, particularly in respect of subjects of 
Japan and China, of the words “any alien” as used in 
the Act of May 9, 1918 (Chap. 69, 40 Stat. 542), amending 
section 4 of the Naturalization Act of June 29, 1906 (34 
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Stat. 598), and providing for the naturalization of aliens 
who serve in the military or naval forces of the United 
States. The answer to this inquiry necessarily depends 
upon whether such aliens are subject to the restriction pre- 
scribed by section 2169, Title XXX, of the Revised Stat- 
utes, under the heading “ Naturalization,” which is: 

“The provisions of this Title shall apply to aliens being 
free white persons; and to aliens of African nativity and 
to persons of African descent.” 

The question thus presented is one with respect to which 
the United States district courts are in conflict. There 1s, 
moreover, now pending in the United States district court 
at Boston, Mass., an action to cancel the naturalization cer- 
tificate of a person of the Japanese race based upon the 
provisions of the above-mentioned amendatory Act of 
1918. This proceeding was instituted at the request of 
the Secretary of Labor for the express purpose of securing 
an authoritative judicial determination of the identical 
question raised by you. 

In accordance with a policy repeatedly stated by former 
Attornevs General, I am. therefore, for the twofold reason 
above indicated. constrained to decline to answer question 
(b). (20 Op. 729; 23 Op. 221, 585; 24 Op. 59.) It is 
deemed not improper, however, to refer to the case of 
Takao Ozawa, to which it appears your attention has 
already been directed, wherein the Supreme Court of the 
United States, at the present term, held that the Naturali- 
zation Act of June 29, 1906, is limited by section 2169 of 
the Revised Statutes. and that a member of the Japanese 
race born in Japan is not eligible to citizenship under the 
naturalization laws. While it is true. as suggested in the 
opinion of the Judge Advocate General, which accom- 
panied vour letter, that it does not appear that the provi- 
sions of the Act of Mav 9, 1918. were considered in that 
case, it is nevertheless noted as significant that among the 
cases cited by the Supreme Court with apparent approval 
is the comparatively recent case of In re Easurk Emsen 
Charr, 273 Fed. 207, in which Judge Van Valkenburgh 
declared that the last-mentioned Act was not intended to 
enlarge the right of naturalization except as to Filipinos 
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and Porto Ricans, and consequently does not, because of 
the restriction in section 2169 of the Revised Statutes, 
authorize the naturalization of a Korean who had been 
honorably discharged after service in the United States 
Army during the World War. 
Respectfully, 
A. T. SEYMOUR, 
Acting Attorney General. 
To the Secretary of the Navy. 


FEDERAL EMPLOYEES’ COMPENSATION ACT—TERM “ PER. 
SONAL INJURY" INCLUDES OCCUPATIONAL DISEASES. 


The Federal Employees’ Compensation Commission is endowed 
with the power under the Federal Employees’ Compensation 
Act of September 7, 1916 (39 Stat. 742), finally to determine 
questions arising under said Act, and its interpretation of 
the words “ personal injury” to include injuries arising from 
occupational diseases is justified under the law and the intent 
of Congress. 

DEPARTMENT OF JUSTICE, 
May 16, 1923. 


Sm: I have the honor to acknowledge receipt of your 
communication of the 26th ultimo, with inclosure, request- 
ing my opinion as to the right of the Employees Compen- 
sation Commission to construe the term “ personal injury ” 
in the Compensation Act to include occupational disease. 

The question raised involves not only the legality of 
the particular construction under the terms of the law, 
but also the more fundamenta: question of the right of the 
Commission to determine finally questions arising under 
the Compensation Act. 

The present Federal Employees Compensation Act, en- 
acted in 1916 (39 Stat. 742), provides compensation for 
the disability or death to an employee resulting from a 
personal injury sustained while in the performance of 
duty. It further provides for a Commission that is 
charged with the duty of administering the Act. (Sec. 
28.) The powers of this body are clearly defined in sec- 
tion 32, as follows: | 

“The Commission is authorized to make necessary rules 
and regulations for the enforcement of this Act, and shall 
decide all questions arising under this Act.” 
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“The commission, upon consideration of the claim pre- 
sented by the beneficiary, and the report furnished by the 
immediate superior and the completion of such investiga- 
tion as it may deem necessary, shall determine and make a 
finding of facts thereon and make an award for or against 
payment of the compensation provided for in this Act. 
Compensation when awarded shall be paid from the em- 
ployees compensation fund.” (39 Stat. 749.) 


Thus Congress, by express words, has vested in the Com-, 
mission power to pass upon all questions arising under the 
Act. The question of whether the Commission’s disposi- 
tion of such matters is to be regarded as final, so far as 
other governmental officials are concerned, is one answer- 
able only by implication, from a study of the terms of 
the Act itself, its purpose, and its history. 

The present Compensation Act was born of the great 
inadequacy that characterized its predecessor—the Com- 
vensation Act of 1908. (35 Stat. 556.) The latter legisla- 
tion was narrow in its scope, afforded no permanent relief, 
was administered by the Secretary of Labor, and paid 
awards from the departmental appropriation out of which 
the injured employee was paid his salary. 

The present Act differs from its predecessor so radically 
as to clearly indicate an effort on the part of Congress to 
remedy the defects which were so apparent under the first 
Act. It is exceedingly broad in coverage; provides for 
both emergency and permanent relief; is administered by 
a commission instead of the Secretary of Labor, as under 
the original Jaw; authorizes the said commission to decide 
gll questions arising under the Act; and creates an appro- 
priation that is especially designated for the payment of 
uwards made by that body. 

Section 37 of the present Act provides in substance that 
the Commission may at any time, on its own motion or 
on application, review the award, and, in accordance with 
the facts found on such review, may end, diminish, or in- 
crease the compensation previously awarded, or, if com- 
pensation has been refused or discontinued, award com- 
pensation. 
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Other than as above provided, the law contains no pro- 
vision for the review of the Commission’s decisions by the 
courts or other Federal authority. 

Section 88 of the Act is worthy of note in connection 
with the right of the Commission to pass judgment upon 
matters arising under the Act. It provides in substance 
that if compensation is paid by mistake of law or fact the 
Commission shall cancel the award and recover as far as 
practicable any amount which has been so paid. 

Congress, by inserting the above section, clearly antici- 
pated that under the Act, the purpose of which is prompt 
relief, payments would in some cases be made under mis- 
taken awards. If, therefore, it had not intended to repose 
within the powers of the Commission authority to pass 
upon questions arising under the Act with finality, some 
procedure would surely have been provided to cover such 
situation, as, for example, a disallowance by the Comp- 
troller General of the payments so made and a recovery 
from the disbursing officer of the amount erroneously paid. 

The fact that a specially designated appropriation is 
created under the present Act for payment of awards 
made by the Commission is significant when the source of 
disbursements for a like purpose under the Act of 1908 is 
taken inte consideration. Funds available under the lat- 
ter circumstances were tied up with the departmental 
appropriation under which the injured employee was paid 
his salary. Under such conditions authority to pass upon 
payments might have existed in a supervisory official such 
as the then Comptroller of the Treasury Department. 
The arrangement under the present law presents an en- 
tirely different situation, because the fund made available 
by the Act is separate, distinct, and absolutely disasso- 
ciated from moneys to be used for the furtherance of any 
other governmental department. 

It scarcely appears reasonable to suppose that Congress, 
with a desire to eradicate shortcomings that existed under 
the Act of 1908, would establish a Commission, endow it 
with powers to pass upon questions arising under the Act 
which brought it into being, and in order to facilitate the 
functioning of such a body create a fund for its express 
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and exclusive use, if its intention was otherwise than to 
make it the final judge, so far as other Departments and 
officials are concerned, upon matters within the sphere of 
the Act aforesaid. 

It is therefore my opinion that the Employees Compen- 
sation Commission has the power by virtue of the Act 
under which it was created to construe the terms of the 
said Act, and that any construction so rendered is final 
and beyond interference by other governmental! officials. 

The term “ personal injury,” used to define the scope of 
the Act, has been construed by the Commission to include 
within its purview diseases which result from injurious 
conditions inherent in the employment, commonly desig- 
nated “ occupational diseases.” 

As the power of the Commission to pass with finality 
upon such questions has been determined above, I am 
therefore now concerned with an inquiry as to the legality 
of the construction so rendered. 

Legislation such as that which brought the Federal 
Employees Compensation idea into material form is with- 
out question remedial, in that it bestows upon govern- 
mental employees a right which they did not possess 
before its passage, namely, the right to redress for injury 
received while in the performance of duty. Remedial 
statutes, according to a well-established principle, are enti- 
tled to a liberal construction. The United States Supreme 
Court, in the case of Steward v. Aahn (11 Wall. 493), so 
held when it stated that courts in construing remedial 
legislation should consider the evils which existed at the 
time of its enactment, the object to be accomplished, and 
the intention and the consideration by which the law- 
makers are governed. 

“A remedial statute is to be liberally construed with 
reference to the purpose of its enactments.” Bechtel v. 
United States, 101 U.S. 597. 

In order to direct this inquiry along lines suggested by 
the Supreme Court decisions above cited, it is of impor- 
tance that brief reference be made to the background and 
history of Federal compensation legislation. 
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Foreign nations and States of the Union had adopted 
luws providing compensation to employees injured or inca- 
pacitated in performance of duty. The Federal Govern- 
ment remained far behind them in that respect. Not until 
1908 did Congress enact the first Federal Employees Com- 
pensation Act, which, unfortunately, proved to be unsatis- 
factory. Dr. Royal Meeker, who at one time was charged 
with the duty of administering the said Act and is now 
head of the Department of Labor and Industry of Penn- 
sylvania, said at a congressional hearing (Hearings before 
the Committee on the Judiciary, House of Representatives, 
64th Cong., Ist sess., on Federal Employees Compensa- 
tion, serial 16, part 3, January 28, 1916, pp. 27, 29, and 30) : 

“JT can speak from the administration’s standpoint. 
The present law is so absurdly inadequate in most respects 
that those who are charged with the duty of administering 
it are heartily in favor of this bill. * * * I think 
that the most glaring inadequacy of the present law is its 
failure to include all employees of the United States. 
Only certain selected services under the Federal Govern- 
ment or certain selected occupations denominated hazard- 
ous occupations are covered. * * * When a man is 
disabled he is in need of compensation regardless of the 
hazardous character of his job * * * In the same 
way let us consider occupational diseases. That is the 
next greatest inadequacy of the present law. They are 
not included now. What is the difference between being 
laid up for six weeks because of a broken leg and being 
laid up for six weeks because of pleurisy contracted during 
employment, as the result of conditions of that employ- 
ment? For myself I can see no difference. The grocery 
bills are coming in just the same in the one case as in the 
other.” 

The agitation for legislation that would remedy the 
inadequacy existing under the original Act evidently im- 
pressed Congress, for some 15 bills were introduced relat- 
ing to compensation for Federal employees. The more 
important of these proposed substitutes for the Act of 
1908 contained the term “occupational disease” in the 
clause defining the scope of the said Act. The bil] referred 
to as H. R. 476 is important in connection with the ques- 
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tion under consideration, because it is almost identical 
with the present law, its only material difference being 
the inclusion in its preamble of the term “ occupational 
disease.” A hearing was held upon this bill before the 
House Committee on the Judiciary, where the advisability 
of an attempt to define “ occupational diseases” in the bill 
was discussed freely. 

“We had better trust a Commission, so constituted, than 
without experience, attempt in advance, narrowly to de- 
fine occupational disease.” (Hearings before the Com- 
mittee on the Judiciary, House of Representatives, 64th 
Cong., 1st sess., on Federal Employees Compensation, 
serial 16, part 3, January 28, 1916, p. 8.) [Italics ours. ] 

The above statement was made by Doctor Andrews, sec- 
retary of the American Association for Labor Legislation, 
who especially emphasized the importance of - including 
such cases within the scope of the Jaw, and cited instances 
in which the Massachusetts Supreme Court has sanctioned 
awards for disabilities resulting from “ occupational dis- 
eases,” where under the compensation law of that State 
the range of the said law is expressed by the term “ per- 
sonal injury.” (/n re Hurle, 104 N. E. 336; Johnson v. 
London Guarantee & Accident Co., Lid., 104 N. E. 735.) 

Commissioner Meeker, of the Bureau of Labor Statis- 
tics, referred to above, strongly advocated the inclusion 
of “occupational diseases’ in the Act and directed atten- 
tion to the British law, which originally defined the area 
of its activities to cases involving “ personal injury by 
accident.” The necessity for providing for occupational 
disease soon became apparent to British lawmakers, and 
this end was accomplished by the expedient of tacking on 
to the existing law an act of Parliament to cover each 
new form of such affliction as it arose. The compensation 
law of Great Britain in its present form, therefore, con- 
tains a lengthy list of “ industrial diseases,” in spite of the 
fact that its preamble sets up the limitation of “ injury 
by accident.” 

“TY think it would be ill advised,” said Doctor Meeker, 
“to limit the number of ‘occupational diseases’ to the 
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published list as prepared by British authorities, because 
a new ‘occupational disease’ may arise at any time. 
* * * 1 think it should be lefi to the administrators of 
the law to determine what shall be classed as an ‘ occupa- 
tional disease’ in a particular case.” (Hearings before 
the Committee on the Judiciary, House of Representatives, 
63d Congress, 2d sess., on Federal Employees’ Compensa- 
tion, serial 16, parts 1-2, March 31, 1914, p. 20.) [Italics 
ours. | 

The fact that Senator Sutherland, of Utah, introduced 
a bill in the Senate (S. 2846), one of the lot referred to 
above, which covered “ personal injury by accident arising 
out of and in the course of employment” is worthy of 
note. If Congress had intended to shut off from the bene- 
fits of the Act those unfortunates who are disabled by 
reason of some injurious element inherent to their occupa- 
tion, Senator Sutherland’s bill would have accomphshed 
such end adequately. It was not, however, made the law. 

The present law was reported favorably by the House 
Committee on the Judiciary as H. R. 15316. It failed to 
include the term “occupational disease” expressly, but 
the following excerpt from the report of the committee is 
a very strong indication that the inclusion of such cases 
was within the intention of those charged with enactment 
of the measure, and, in fact, the present wording was 
probably chosen because of the greater discretionary power 
in interpretation given by it to the Commission: 

“The protection of life and health of employees against 
injury sustained while in the performance of duty 1s to- 
day recognized as one of the very vital principles in the 
scheme of government. * * * It should be the pur- 
pose of all employers of labor to give their employees the 
most complete protection possible against injuries result- 
ing from their employment and from discases having their 
origin in improper working surroundings.” (Compen- 
sation of Government employees suffering injuries while 
on duty, House of Representatives, 64th Cong., Ist sess., 
Rept. No. 678, p. 7.) [Italics ours. ] 

Debates in the House preceding enactment of the present 
law add force to the implication that Congress intended 
to include within its scope employees afllicted as above. 
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When the bill was brought forth on the floor of the 
House, the Judiciary Connie was specifically chal- 
lenged by members as to why the committee had omitted 
the term “occupational disease” from the bill, in reply to 
which challenge Mr. Volstead made the following explana- 
tion: 

“We had hearings on this particular question, and in 
those hearings it developed that there was considerable 
difficulty in defining the term ‘occupational disease,’ and 
it, was called to our attention that in quite a number of 
cases In a number of States the court held this language 
which we have in the bill would cover ‘ occupational dis- 
eases’ in certain cases—at least a number of them—and 
for that reason, I think, it was left out.” (Congressional 
Record, 64th Cong., 1st sess., p. 10898.) 

The bill which became the present law could have been 
amended to make clear its application to accidents only, 
if that had been the desire of Congress, by the very simple 
expedient of introducing the words “ personal injury by 
accident ” in the appropriate sections. This, however, was 
not done. 

From the above history of this legislation and the state- 
ment of the committce reporting out the measure and de- 
bates on the floor of the House, I am of the opinion that 
Congress intended to extend the benefits of the Act to all 
Government employees who may become incapacitated in 
the course of enployment as a result of conditions of such 
employment over which they exercise no control. 

The term “personal injury” has been accorded a com- 
prehensive meaning in many connections. A perusal of 
decisions rendered by courts in that connection indicates 
that a wide range has been allotted to the above term. It 
has heen extended to include the husband's right to dam- 
ages sustained by reason of bodily harm to his wife; the 
alienation of a husband’s affections: the seduction of one’s 
danghter; and other kindred tortious acts. (See in that 
connection JMJuleey v. Boston, 197 Mass. 178; WeDonald v. 
Brown, 23 RL. 546: Jefferson Fertilizer Company vy. Rich, 
62 So. Rep. 40: Sharkey v. Shilton, 83 Conn. 503, 510.) 
It should be noted that these cases are by no means con- 
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fined to instances where the wrong can be technically de- 
scribed as trespass to the person v7 et armia. 

“To injure is to hurt, damage or impair; or to impair 
the soundness of, as of health * * *” Webster’s Dic- 
tionary. 

At common law the incurring of a disease or harm to 
health is such a personal wrong as to warrant a recovery 
if the other elements of liability for tort are present. 
(Larson v. Boston Elevated Ry., 212 Mass. 267; Hunt v. 
Lowell Gas Light Co., 8 Allen (Mass.) 169.) 

The case of Hood & Sons v. Maryland Casualty Com- 
pany, 206 Mass. 223, goes a long way toward establishing 
the construction of the term in question advocated by the 
Commission. The employer in that case had been obliged 
to answer in damages to an employee who had become 
infected by glanders while cleaning a stable. 

“Tt is plain,” said the Massachusetts Supreme Court in 
passing upon the above case, “that Barry suffered bodily 
injury in consequence of being infected with glanders; 
as much so as if he had had a leg or an arm broken by a 
kick from a vicious horse. Indeed, it is possible that the 
bodily injury caused by the glanders was greater and 
more lasting than that caused by a broken leg or arm 
would have been.” 

Again, in the case of /n re Hurle, 104 N. E. (Mass.) 336, 
the Massachusetts Supreme Court affirmed the liberal con- 
struction of the term “personal injury” when it ruled 
that an employee who suffered an injury resulting in 
blindness caused by absorbing poison in the course of his 
employment had suffered a “ personal injury” within the 
meaning of the compensation act in that State. 

The fundamental purpose of an employees’ compensua- 
tion act is a humanitarian one. It should be, therefore, 
administered with some regard for humanitarian princi- 
ples. The Employees’ Compensation Commission, acting 
in accordance with powers conferred upon it by law, has 
construed the term “ personal injury” in the manner best 
suited to carry out the purpose of the law. 

“The construction given to a statute by those charged 
with the duty of executing it is always entitled to the most 
respectful consideration and ought not to be overruled 
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without cogent reasons.” (United States v. Moore, 95 
U.S. 760; United States v. Johnston, 124 U. S. 236.) 

Any construction of the above term other than a broad, 
liberal one would be out of harmony with the object which 
the law seeks to accomplish. Why should Congress, mind- 
ful of the Act of 1908 and its shortcomings, of experience 
under compensation acts in Massachusetts and California, 
both of which now grant relief for personal injuries re- 
sulting from “occupational disease,” and of State court 
authorities favoring the liberal interpretation of the term 
in question, enact a law that would re-create the very 
defects it sought to overcome, chief of which was the 
limited scope of its relief? 

I am, therefore, of the opinion that the Federal Em- 
ployees’ Compensation Commission is endowed with the 
power under the Act of September 7, 1916 (39 Stat. 742), 
finally to determine questions arising under said Act, and 
that the interpretation of the words “ personal injury” to 
include injuries arising from occupational diseases is 
justified under the law and the intent of Congress. 

Respectfully, 
A. T. SEYMOUR, 
Acting Attorney General. 
To the PresipEnT. 


SHRINE PARADE—AUTHORITY OF PRESIDENT TO CLOSE 
GOVERNMENT DEPARTMENTS. 


If in the exercise of his discretion the President considers it to be 
in the interest of the public service to close the offices of the 
Executive Departments and independent bureaus of the Gov- 
ernment on the day of the Shrine parade, which will be held 
June 5, 1923, he has the authority to do so by Executive order 
without proclaiming the day a public holiday. 

DEPARTMENT OF JUSTICE, 
May 17, 1923. 
Sir: I am in receipt of Mr. Christian’s communication 
of the 7th instant, transmitting your request for my opin- 

ion on whether the parade planned for Tuesday, June 5, 

1923, by the Almas Temple 1923 Shrine Committee for the 

Forty-ninth Annual Session of the Imperial Council A. A. 

O. N. M. S., is of such a character as would warrant you 


in declaring a public holiday on that occasion. 
86519°—24—voL 3334 
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The Act of March 15, 1898, c. 68, sec. 7, 30 Stat. 316 
(Comp. Stat. 238), provides: 

“ Hereafter it shall be the duty of the heads of the sev- 
cral Executive Departments, in the interest of the public 
service, to require of all clerks and other employees, of 
whatever grade or class, in their respective Departments, 
not less than seven hours of labor each day, except Sundays 
and davs declared public holidays by law or Executive 
order: * * *” 

The exception contained in the phrase “or Executive 
order” indicates a recognition that the President may, 
when, in the exercise of his discretion and sound judgment, 
the facts and circumstances warrant, declare a certain day 
na public holiday. As indicated in my communication of 
August 20, 1921, such holiday must apply to all Government 
employees alike and can not be established for the purpose 
of granting additional leave from duty to a certain class. 

I find, however, that Mr. Attorney General Wickersham, 
on April 26, 1911, having under consideration the author- 
ity of the President to declare the 22d day of September, 
1912, a public holiday in commemoration of the Emancipa- 
tion Proclamation, advised the President as follows: 

“Tt is not within the power of the President, however, 
to make by such proclamation, without the authority of 
Congress, a legal holiday of the day so designated. Such 
holidays, in so far as they allow the employees of the Gov- 
ernment leave of absence with pay, are always established 
by act of Congress or joint resolution. (See 21 Stat. 304; 
23 Stat. 516; 24 Stat. 644.) (29 Op. 53, 54.) 

Mr. Wickersham does not appear to have taken into 
consideration the provision contained in the Act of March 
15, 1898, supra, implying that a public holiday may be 
established by proclamation of the President. This is 
probably due to the fact that Mr. Wickersham had under 
consideration the power of the President to establish 
or proclaim a public holiday for the people of the United 
States, and not merely for the employees of the Executive 
Departments of the Government. I think there can be 
little doubt but that the President, as Chief of the Execu- 
tive Branch of the Federal Government, may, when he 
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deems himself justified in doing so, proclaim a day to be a 
public holiday for all Executive Departments and inde- 
pendent Bureaus of the Government. 

In this connection permit me to invite your attention to 
another power which is inherent in the Chief Executive, 
that is; the power to direct the closing of the Executive 
Departments and independent Bureaus in the District of 
Columbia whenever the President deems it necessary or 
proper to do so in the interest of the public service. There 
are numerous precedents where this power has been exer- 
cised by the President, and in none of them, so far as I 
have been able to ascertain, has the exercise of the power 
been questioned. A number of such precedents are set 
forth in the opinion of Attorney General Griggs, 22 Op. 
' 472, 474. The power has been exercised by the President 
on numerous occasions since the date of that opinion. 

It is understood from the best information obtainable 
that from 300,000 to 350,000 persons will come to Wash- 
ington to attend the annual session of the Shrine, and that 
a parade will be held on Tuesday, June 5, starting at about 
8 a. m., which will require from four to five hours to pass 
a given point. This parade will no doubt interfere with 
the prompt arrival of Government employees at their 
places of duty and may interfere with the orderly transac- 
tion of the usual departmental business if the Depart- 
ments are kept open on that day. It may be wise, there- 
fore, in the interests of the public service, to close the 
Executive Departments and independent Bureaus, includ- 
ing the Washington Navy Yard and the city municipal 
offices, on June 5 next. 

If in the exercise of your discretion you consider it to be 
in the interests of the public service to close the offices of 
the Executive Departments and independent Bureaus on 
June 5 next, you have the authority to do so by Executive 
order without proclaiming the day a public holiday. 

The letters inclosed with Mr. Christian’s note are here- 
with returned. 

Respectfully, 
A. T. SEYMOUR, 
Acting Attorney General. 
To the PresipENT. 
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DRAWBACK ON EXPORTATIONS FROM PORTO RICO. 


Section 313 of the Tariff Act of 1922 (42 Stat. 940), is not in force 
in Porto Rico, and hence no drawback is payable upon the 
exportation of articles manufactured in Porto Rico with the 
use of imported duty-paid merchandise. 


DEPARTMENT OF JUSTICE, 
May 26, 1928. 


Str: I have the honor to acknowledge receipt of your 
letter of March 28, 1923, stating that Miranda Hermanos, 
manufacturers of clothing at San Juan, P. R., have ap- 
plied to your Department for a drawback on duties paid 
on cloth imported into Porto Rico and used in the manu- 
facture of clothing for export to foreign countries. You 
dsk my ruling upon the question whether section 313 of 
the Tariff Act of 1922 (42 Stat. 940) applies to articles 
manufactured in Porto Rico with the use of imported 
duty-paid materials. 

Goods entering Porto Rico from foreign countries pay 
the same duties as those levied on goods entering the 
United States. Porto Rico is a possession of the United 
States and section 1 of the Tariff Act of 1922 imposes 
duties as therein set forth “upon all articles when im- 
ported from any foreign country into the United States 
or into any of its possessions.” (42 Stat. 858.) 

Section 313 (42 Stat. 940) provides: 

“Upon the exportation of articles manufactured or 
produced in the United States with the use of imported 
merchandise, the full amount of the duties paid upon the 
merchandise so used shall be refunded as drawback, less 
1 per centum of such duties, * * *.” 

Section 313 applies to articles manufactured in the 
United States. Porto Rico has not been incorporated into 
the United States, and is not included within the term 
“(United States.” (Downes vy. Bidwell, 182 U. S. 244: 
Balzac v. Porto Rico, 258 U. S. 298, 318.) The sec- 
tion therefore does not by its terms give any drawback 
upon the exportation of goods manufactured in Porto 
Rico with the use of imported duty-paid merchandise. 

In determining whether the term “ United States” as 
used in section 813 apphes to Porto Rico, it is proper to 
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give consideration to the definitions contained in section 
401 of the Tariff Act of 1922 (42 Stat. 948). Section 401 


provides: 
“When used in this title— 
® * ® ¢ @ 


“(j) The term ‘ United States’ includes all Territories 
and possessions of the United States, except the Philip- 
pine Islands, the Virgin Islands, and the islands of Guam 
and Tutuila.” (42 Stat. 949.) 

In contrast with section 401, section 402 provides— 
“For the purposes of this Act the value of imported mer- 
chandise shall be.” (42 Stat. 949.) 

The definition of section 401 is specifically limited to 
Title IV and therefore the term “ United States” in that 
section does not extend to Title III. As section 313 is 
part of Title IIT, the term “ United States” when used 
in section 313 does not include “all Territories and pos- 
sessions of the United States ” and does not include Porto 
Rico. 

It has been suggested that although section 313 is not so 
worded as to apply to Porto Rico, the section nevertheless 
applies to the island by reason of the fact that the entire 
Tariff Act of 1922 is extended to Porto Rico by virtue 
of section 9 of the Organic Act of Porto Rico of 1917 
(39 Stat. 954). Section 9 provides: 

“The statutory laws of the United States not locally 
inapplicable, except as hereinbefore or hereinafter other- 
wise provided, shall have the same force and effect in 
Porto Rico as in the United States, except the internal 
revenue laws: * * *,” 

Section 9 substantially reenacts section 14 of the Organic 
Act of Porto Rico of 1900 (31 Stat. 80). 

American Railroad Company v. Didricksen, 227 VU. S. 
145, held that the Federal Safety Apphance Act extended 
to Porto Rico. The opinion emphasizes, first, that the Act 
expressly applies to “ Territories ” and that Porto Rico is 
for some purposes embraced within this term, and, second, 
that the Act is coextensive in scope with the Emplovers’ 
Liability Act, which had been held to extend to Porto 
Rico. It is significant that the court, although referring 
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to section 14 of the Organic Act of Porto Rico of 1900, 
does not suggest that this section made the Safety Ap- 
pliance Act effective in Porto Rico. 

Porto Rico v. American Railroad Company, 254 Fed. 
369, held that the Interstate Commerce Act did not ex- 
tend to Porto Rico. (Writ of certiorari denied, 249 U. S. 
600.) The court in this case said (p. 373) : 

“ Section 14 expressly qualifies itself by excepting laws 
locally inapplicable and as ‘hereinbefore’ or ‘ herein- 
after’ otherwise provided, and in view of the scope of the 
whole act and of the manifest intention to give the local 
government a broad power in respect to legislation upon 
local subjects, we can not accept the view that Congress 
intended exclusive Interstate Commerce Commission ju- 
risdiction over local railroad rates in Porto Rico, or that 
the Supreme Court decisions referred to support that 
idea.” 

In Porto Rico Coal Company v. Edwards, 275 Fed. 104, 
Judge Learned Hand stated that the excess-profits tax of 
1917 did not apply to Porto Rico (although the Act did 
not contain any explicit provision to this effect). 

In Hornbuckle v. Toombs, 18 Wall. 648, the court had 
under consideration section 1891, R. S., which extends to 
organized Territories all laws of the United States not 
locally inapplicable. The court said, page 655: 

“ That clause has the effect, undoubtedly, of importing 
into the Territory the laws passed by Congress to prevent 
und punish offenses against the revenue, the mail service, 
and other laws of a general character and universal appli- 
cation, but not those of specific application.” ) 

A revenue law may be local in character and of specific 
application. This view is borne out in some measure by 
the fact that Federal income tax laws have provided spe- 
cifically for their application or nonapplication to Porto 
Rico. (See Income Tax Act, 1913, par. G, 38 Stat. 177; 
Income Tax Act, 1916, sec. 23, 39 Stat. 776; Income Tax 
Act, 1918, sec. 261, 40 Stat. 1087; Income Tax Act, 1921, 
sec. 261, 42 Stat. 271.) Likewise the Underwood Tariff 
Act of 1913 made its levies apply to imports into “ posses- 
sions of the United States.” (38 Stat. 114.) The Organic 
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Act of Porto Rico of 1900, which in section 14 extended 
to Porto Rico statutory laws of the United States not 
locally inapplicable, provided in section 2 that imports 
into Porto Rico from foreign countries should pay the 
same duties as those paid on imports into the United 
States. (31 Stat. 77.) This indicates that section 14 was 
not regarded as operating in and of itself to extend to 
Porto Rico the tariff laws of the United States. 

In 23 Op. 169 the laws of the United States reldtive to 
the organization and powers of national banks were held 
to extend to Porto Rico, and in 24 Op. 86 a similar ruling 
was made with respect to the Immigration Act of August 
3, 1882 (22 Stat. 214). 23 Op. 634 ruled that the benefits 
of the Federal Act for registering trade-marks extended 
to residents of Porto Rico. The opinion in each case was 
based on section 14 of the original Organic Act, but in 
none of these cases was the statute in question analogous 
to a revenue measure. 

I do not regard section 9 of the present Organic Act of 
Porto Rico as extending to Porto Rico any Act of Con- 
gress when the territory which the Act covers appears to 
be essential to its incidence. Whether or not every revenue 
law is inherently local, I believe that the Tariff Act of 
1922 was intended to apply to certain designated and 
specific territory. The fact that certain portions of the 
Act are expressly made applicable to Porto Rico, while 
other portions are not, suggests that the Act is specific 
as to the territory which it covers. I therefore do not be- 
lieve that section 9 of the Organic Act extends to Porto 
Rico any portion or section of the Tariff Act of 1922 
which 1s not by its own terms made applicable to Porto 
Rico. I have previously pointed out that section 313 does 
not, according to its terms, cover the exportation of goods 
manufactured in Porto Rico from imported duty-paid 
merchandise. 

I call attention to the fact that section 4 of the Organic 
Act of Porto Rico of 1900 provides that all customs duties 
collected in Porto Rico shall. after a certain time, be paid 
into the treasury .of Porto Rico, but that no statutory 
provision is made for payment of drawbacks out of the 
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treasury of Porto Rico. (31 Stat. 78.) If section 313 of 
the Tariff Act of 1922 requires payment on the exporta- 
tion of goods manufactured in Porto Rico with the use of 
imported duty-paid merchandise, the drawback must be 
paid out of the Treasury of the United States pursuant 
to sections 3048 and 3689, Revised Statutes. In other re- 
spects than payment of a drawback the finances of Porto 
Rico are independent of the Treasury of the United 
States. (Sec. 6, Organic Act of Porto Rico of 1917, 39 
Stat. 953.) This situation further suggests that no draw- 
back is given by section 313 of the Tariff Act with re- 
spect to exportations from Porto Rico. 

I am of the opinion that section 313 of the Tariff Act 
of 1922 is not in force in Porto Rico, and that no draw- 
back is payable upon the exportation of articles manu- 
factured in Porto Rico with the use of imported duty- 
paid merchandise. 

Respectfully, 
A. T. SEYMOUR, 
Acting Attorney General. 
To the SECRETARY OF THE TREASURY. 


POWER OF FEDERAL INTERMEDIATE CREDIT BANKS TO 
DISCOUNT COMMERCIAL PAPER. 


It was not the intent of Congress that Federal Intermediate Credit 
Banks shall discount for, or purchase from, National Agri- 
cultural Credit Corporations, notes, drafts, and other com- 
mercial paper mentioned in paragraph (1) of section 202 (a) 
of the Agricultural Credits Act, 1923 (42 Stat. 1455). 


DEPARTMENT OF JUSTICE, 
May 29, 1923. 

Sm: I have the honor to acknowledge receipt of your 
letter of April 25, 1923, requesting my opinion on whether, 
under the provisions of section 202 (a) of the Agricul- 
tural Credits Act of 1923, the Federal Intermediate Credit 
Banks may discount for, or purchase from, National Agri- 
cultural Credit Corporations, organized under the pro- 
visions of Title II of said Act. The Agricultural Credits 
Act of 1923, approved March 4, 1923 (42 Stat. 1454), 
provides for the establishment of 12 institutions to be 
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known as Federal Intermediate Credit Banks. Section 
202 (a) provides that said Federal Intermediate Credit 
Banks shall have power, subject to the restrictions, limita- 
tions, and conditions prescribed by the Federal Farm Loan 
Loard, not inconsistent with the provisions of the Act— 

“(1) To discount for, or purchase from, any national 
bank, and/or any State bank, trust company, agricultural 
credit corporation, incorporated live-stock loan company, 
Savings institution, cooperative bank, cooperative credit 
or marketing association of agricultural producers, or- 
ganized under the laws of any State, and/or any other 
Federal Intermediate Credit Bank, with its indorsement, 
any note, draft, bill of exchange, debenture, or other such 
obligation the proceeds of which have been advanced or 
used in the first instance for any agricultural purpose or 
for the raising, breeding, fattening, or marketing of live 
stock ; 

“(2) To buy or sell, with or without recourse, deben- 
tures issued by any other Federal Intermediate Credit 
Bank; and 

“(3) To make loans or advances direct to any coopera- 
tive association organized under the laws of any State 
ana composed of persons engaged in producing, or pro- 
ducing and marketing staple agricultural products, or 
live stock, 1f the notes or other such obligations represent- 
ing such loans are secured by warehouse receipts, and/or 
shipping documents covering such products, and/or mort- 
gages on live stock: Provided, That no such loan or ad- 
vance shall exceed 15 per centum of the market value of 
the products covered by said warehouse receipts and/or 
shipping documents, or of the live stock covered by said 
mortgages.” (42 Stat. 1455.) 

In the above Act the Congress has set forth with con- 
siderable particularity the institutions with which the 
Federal Intermediate Credit Banks may deal in the dis- 
counting or purchase of notes, drafts, etc. It has not ex- 
pressly included National Agricultural Credit Corpora- 
tions, the formation of which is permitted under a sepa- 
rate part of the Act for the purpose of providing credit 
facilities for the agricultural and live-stock industries of 
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the United States. Were there no other indications of 
the intent of the Congress that National Agricultural 
Credit Corporations should not be included with the in- 
stitutions named in paragraph (1) of section 202 (a) of 
the Act, the application of the familiar rule of znclusio 
unius est exclusio alterius would exclude such credit cor- 
porations. 

The Federal Intermediate Credit Banks are placed un- 
der the jurisdiction and control of the Federal Farm Loan 
Board, while the National Agricultural Credit Corpora- 
tions are placed under the jurisdiction and control of the 
Comptroller of the Currency. Each has its field of opera- 
tions and in many respects they are competing associations. 
Although both associations are authorized in the same 
Act, it is evident that the failure to include National Agri- 
cultural Credit Corporations in paragraph (1) of section 
202 (a) was intentional. This interpretation of the Act is 
strengthened by reference to its legislative history as dis- 
closed by the Congressional Record. 

As the Act makes no express provision for, or prohibi- 
tion of, the Federal Intermediate Credit Banks discount- 
ing for, or purchasing from, National Agricultural Credit 
Corporations, notes, drafts, and other commercial paper 
mentioned in the Act, we may look to the reports of the 
committees having the bill (S. 4280) under consideration 
and the statements of those having the bill in charge. 

The Act is the result of agreements reached by the con- 
ferees, and the conference report is the bill as finally 
enacted into law. (Cong. Rec., March 38, 1923, p. 5377 
et seq.) 

The statement accompanying the report of the con- 
ferees throws no light on the construction to be given 
paragraph (1) of section 202 (a). However, in support 
of the conference report and the bill as agreed upon, 
speeches explaining the bill were made by Hon. Louis T. 
McFadden, chairman of the House Committee on Bank- 
ing and Currency; Hon. Henry D. Steagall, and Hon. 
Otis Wingo, all members of the conference committee on 
this bill 
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Mr. McFadden explaining the bill as brought in by the 
conferees said: 

* Now, in the few minutes that I have, I want, if pos- 
sible, to explain to the House the purposes and operation 
of these two institutions that are provided for in this bill. 
The first portion of the bill provides for the establishment 
of the Federal intermediate credit banks, a system which 
is an adjunct to the Federal farm-loan system; it creates 
12 separate individual reservoirs of intermediate credits 
which are under the management and control of the Fed- 
eral Farm Loan Board in the 12 Federal land-bank dis- 
tricts. 

e ° * t & 

“ Just a moment to the other kind of banks which we 
have been pleased to call ‘national agriculture credit 
associations’ in this measure. The theory of this system 
has been based largely upon the experience of the opera- 
tions of the War Finance Corporation during the past 
few years and is patterned very much after the national 
bank act. Therefore, the conferees thought best to pro- 
vide for the management of these institutions in the office 
of the Comptroller of the Currency, because of the fact 
that the supervision provided in that office at this time is 
perhaps better fitted and more capable of handling that 
class of business than other offices. These institutions are 
to be organized and operated witn private capital. 

e * * * * 

“The other institutions are provided with Government 
capital and have the right to issue tax-exempt securities. 

“We have tried to create institutions which would 
function independently of each other and meet fully the 
requirements of the agricultural interests of the country, 
and at the same time provide sufficient safeguards in the 
way of supervision and security to keep them in the in- 
vestment channels when their securities were long-time 
securities rather than to get these new securities into the 
liquid channels of the Federal reserve system.” (Cong. 
Rec., March 5, 1923, p. 5559.) 

Mr. Steagall, speaking in support of the bill, said: 

“The only other objection that can be substantiated 
and sustained is that the measure, to some extent at least, 
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is not scientifically drawn, is not drawn in an orderly 
manner, and sets up two systems—one in competition with 
the other. But you all know the circumstances under 
which this legislation has been prepared, and I may say 
to you that the Committee on Banking and Currency of 
the House, after having reported the Strong bill and its 
passage through this body, took up the Capper bill and 
had that ready to submit to the House. Just as we had 
finished that work the suggestion was submitted to us that 
we must have the Lenroot-Anderson bill and put them 
both in one measure, and the Strong bill was to be in- 
cluded—making three bills in one. So when we took up 
that task we were forced to go about it without sufficient 
time, and I am frank to confess that there is something 
of inconsistency in attempting to set up in the same 
measure the two systems under the bill passed by the 
House.” (Cong. Rec., March 3, 19238, p. 5388.) 

Mr. Wingo, in speaking on the bill and explaining its 
purpose, said: 

“They contended that the House bill left the Capper 
corporations, the Capper banks, the private banks, with 
the only recourse for a workabk capital other than their 
capital stock, to go to these intermediate credit banks. 
This is the position of the Senate. They said that they 
should have had the right to have a separate and inde- 
pendent control, just like national banks had, to be under 
the same control as national banks; that is, the Comp- 
troller of the Currency; that they should be permitted to 
issue debentures as originally provided by the Capper bill 
when it passed the Senate. In these two propositions a 
majority of the House conferees yielded to the Senate, so 
the bill as we bring it back to you to-night restores the 
independence of the Capper corporations. They will have 
absolutely no connection, legally or otherwise, through 
rediscounts, or anything else, with the intermediate credit 
banks created under the Lenroot-Anderson Government- 
aided corporations, but they will be under the control of 
the Comptroller of the Currency. They furnish their 
own capital stock by private subscription. They may issue 
debentures to the extent of ten times their capital stock. 
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They are identical] with the original national banks with 
two exceptions, or almost identical. The skeleton outline 
of the formation of the small corporations, the $250.000 
corporations, are identical with the original plan of the 
national banks with two exceptions. One is they do not 
have the right of note issue, and the other is that they do 
not have the right to receive demand deposits. They get 
their funds only in two ways, either by borrowing on bills 
payable, or issuing debentures. That is the change that 
was made in conference with respect to the Capper cor- 
porations.” (Cong. Rec., March 3, 1923, p. 5788.) 

The only discussion of the ponferces! report in the Sen- 
ate appears to have been a short explanatory statement by 
Senator McLean, one of the Senate conferees. Senator 
McLean made no reference to the provisions of section 
202 (a) or to the discount or purchase of commercial 
paper. He stated: 

“The Capper bill was incorporated in every substantial 
feature. * * * It also contains the Lenroot bill in 
substance. I think it is satisfactory to the authors of both 
the Capper and Lenroot bills. * * * I will say to the 
Senator from Utah that any attempt to go into a detailed 
explanation of the bill would be useless at this time, and 
I hope the Senator will not press for any long explana- 
tion.” (Cong. Rec., March 3, 1923, p. 5333.) 

The report was then agreed to by the Senate. 

The remarks of the conferees are cited to show the pur- 
pose and intent of those who formulated the bill and who 
sponsored it before the House and Senate. As the bill 
brought in by the conferees was accepted by both Houses 
of Congress without amendment, it must be conceded that 
the explanations of the bill offered by the conferees were 
accepted and adopted by the Congress. 

It is my opinion, therefore, that the Congress pur- 
posely omitted from paragraph (1) of section 202 (a) the 
National Agricultural Credit Corporations, and that it 
was not the intent of Congress that Federal Intermediate 
Credit Banks shall discount for, or purchase from, Na- 
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tional Agricultural Credit Corporations, notes, drafts, 
and other commercial paper mentioned in paragraph (1) 
of said section. 
Respectfully, 
A. T. SEYMOUR, 
Acting Attorney General. 
To the SECRETARY OF THE TREASURY. | 


ISSUANCE OF TREASURY CERTIFICATES OF INDEBTED- 
NESS WITHOUT EXEMPTIONS FROM TAXES. 


The Secretary of the Treasury is authorized to issue Treasury 
certificates of indebtedness, having only the exemptions specifi- 
cally prescribed for notes under the provisions of section 
18 (b) (4) of the Act of March 3, 1919 (40 Stat. 1309). 


DEPARTMENT OF JUSTICE, 
May 29, 1923. 

Sir: Your letter of March 15, 1923, submits for my 
opinion the following question: 

“Whether the Secretary of the Treasury would be au- 
thorized under the terms of section 11 of the Second Lib- 
erty Bond Act, approved September 24, 1917, as amended, 
to issue Treasury certificates of indebtedness without ex- 
emptions from Federal income or profits taxes, notwith- 
standing the provisions of section 7 of said Act, as 
amended.” 

Section 2 of the Act of February 4. 1910 (36 Stat. 192), 
entitled “An Act prescribing certain provisions and condi- 
tions under which bonds and certificates of indebtedness 
of the United States may be issued and for other purposes,” 
was amended by section 11 of the Act of September 24, 
1917, to read as follows: 

“That any certificates of indebtedness hereafter issued 
shall be exempt from all taxes or duties of the United 
States (but, in the case of certificates issued after Sep- 
tember first, nineteen hundred and seventeen, only if and 
to the extent provided in connection with the issue thereof), 
as well as from taxation in any form by or under State, 
municipal, or loca] authority; and that a sum not exceed- 
ing one-tenth of one per centum of the amount of any cer- 
tificates of indebtedness issued is hereby appropriated, out 
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of any money in the Treasury not otherwise appropriated, 
to pay the expenses of preparing, advertising, and issuing 
the same.” (40 Stat. 293.) 

This provision was amended by a new section (18-a) of 
the Act approved March 3, 1919 (40 Stat. 1309), which 
reads, in part, as follows: 

“That in addition to the bonds and certificates of in- 
debtedness and war-saving certificates authorized by this 
Act and amendments thereto, the Secretary of the Treas- 
ury, with the approval of the President, is authorized 
to borrow from time to time on the credit of the United 
States for the purposes of this Act, and to meet public 
expenditures authorized by law, not exceeding in the 
aggregate $7,000,000,000, and to issue therefor notes of 
the United States at not less than par in such form or 
forms and denomination or denominations, containing 
such terms and conditions, and at such rate or rates 
of interest, as the Secretary of the Treasury may pre- 
scribe, and each series of notes so issued shall be payable 
at such time not less than one year nor more than five 
years from the date of its issue as he may prescribe, and 
may be redeemable before maturity (at the option of the 
United States) in whole or in part, upon not more than 
one year’s nor less than four months’ notice, and under 
such rules and regulations and during such period as he 
may prescribe.” 
and is followed by a provision that: 

“(b) The notes herein authorized may be issued in any 
one or more of the following series as the Secretary of the 
Treasury may prescribe in connection with the issue 


thereof: 
* ” ” S ” % ” 


“(4) Exempt, both as to principal and interest, from all 
taxation now or hereafter imposed by the United States, 
any State, or any of the possessions of the United States, 
or by any local taxing authority, except (a) estate or in- 
heritance taxes, and (b) all income, excess profits, and war- 
profits taxes, now or hereafter imposed by the United 
States, upon the income or profits of individuals, partner- 
ships, associations, or corporations.” (40 Stat. 1310.) 
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It is apparent that certificates of indebtedness issued 
under the amended Act of 1910, after September 1, 1917, 
shall be free from all taxation unless otherwise provided 
for “in connection with the issue thereof.” By section 18 
of the Act of March 3, 1919, the Secretary of the Treas- 
ury 1s empowered to make the issue “in such form or 
forms and denomination or denominations, containing 
such terms and conditions, and at such rate or rates of 
interest ” as he may prescribe. 

I am therefore of the opinion that the Secretary of the 
Treasury is authorized to make the issue, having only the 
exemptions specifically prescribed for notes under the pro- 
visions of section 18(b) (4) of the Act approved March 3, . 
1919. 

Respectfully, 
A. T. SEYMOUR, 
Acting Attorney General. 
To the SECRETARY OF THE TREASURY. 


STATE-OWNED VESSELS.—FEDERAL INSPECTION LAWS. 


Public vessels of the State of New York used upon navigable waters, 
as defined in section 4400 of the Revised Statutes, are subject to 
the steamboat-inspection laws of the United States. 


DEPARTMENT OF JUSTICE, 
| June 6, 1928. 

Sir: Your letter of May 14, 1923, advises me that the 
attorney general of New York has taken the position that 
vessels owned by the State of New York and operated 
upon navigable waters of the United States within the 
State of New York by the State superintendent of public 
works are not subject to the steamboat-inspection laws of 
the United States. You have asked my opinion upon the 
correctness of this contention. 

The steamboat inspection laws of the United States are 
found in Title 52 of the Revised Statutes. Section 4400, 
Revised Statutes, which is part of this title, provides: 

“All steam vessels navigating any waters of the United 
States which are common highways of commerce, or open 
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to general or competitive navigation, excepting public 
vessels of the United States, vessels of other countries, and 
boats propelled in whole or in part by steam for navigat- 
ing canals, shall be subject to the provisions of this Title.” 

The lower Federal courts have frequently ruled that 
the steamboat-inspection laws of the United States apply 
to boats plying navigable waters of the United States be- 
tween points wholly within a State and not themselves 
engaged in interstate commerce. The validity of the Fed- 
eral inspection laws as applied to such vessels has been 
sustained under the clause of the Constitution extending 
the judicial power of the United States to all cases of ad- 
miralty jurisdiction (United States v. Burlington Ferry 
Co., 21 Fed. 331; The Garden City, 26 Fed. 766), and under 
the interstate-commerce clause of the Constitution (The 
Oyster Police Steamers of Md., 31 Fed. 763; The City of 
Salem, 37 Fed. 846), and under both these clauses (The 
Hazel Kirke, 25 Fed. 601; United States v. Banister Realty 
Co., 155 Fed. 583; The Scow No. 1, 169 Fed. 717). Where 
the inspection laws have been based upon the interstate- 
commerce clause the court has reasoned that a vessel not 
herself engaged in interstate commerce may be a source of 
danger to such commerce and that to guard against this 
danger Congress may regulate the personnel and equip- 
ment of all boats navigating waters on which interstate 
commerce moves. 

The attorney general of New York has not protested 
against Federal inspection upon the ground that the ves- 
sels in question are operated solely within the territorial 
jurisdiction of New York. His contention is that a sover- 
eign is free from outside interference and that, accordingly, 
the Federal Government can not enforce regulations with 
respect to property or employees of a sovereign State 
while they are engaged in its public service. 

The Federal steamboat-inspection laws by their terms 
apply to boats notwithstanding the fact that they are de- 
voted to the public service of a State. By section 4400, 
Revised Statutes, the laws cover “ a// steam vessels navigat- 


ing any waters of the United States which are common 
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highways of commerce or open to general or competitive 
navigation.” The section excepts “public vessels of the 
United States.” In view of this express exception, which 
is not extended to the public vessels of the several States, 
it can not be said that the public vessels of all sovereigns 
are impliedly excepted from the requirements of the law. 
The contention of the attorney general of New York must 
necessarily be that it is unconstitutional for Congress to 
subject the public vessels of a State to inspection laws of 
the United States. 

The plenary authority of Congress over interstate com- 
merce will not be denied. Where Congress has exercised 
its power by appropriate legislation any inconsistent State 
statute is void. If State legislation must fall before the 
superior authority of Congress, it is not apparent to me 
why State property as such is entitled to immunity from 
Federal regulation. It would scarcely be suggested that 
a State could, without permission of Congress, erect a 
permanent obstruction to navigable waters of the United 
States. But a State-owned vessel operating in defiance of 
steamboat-inspection laws passed by Congress to protect 
interstate commerce 1s an obstruction to interstate com- 
merce differing only in degree from the obstruction caused 
by a permanent structure encroaching upon navigable 
waters. 

In my opinion the contention of the attorney general of 
New York can not be supported either upon principle or 
upon authority. The Oyster Police Steamers of Md., 31 
Fed. 763; 35 Fed. 926, squarely held that steamers owned 
by a State and used in its public service are subject to the 
steamboat-inspection laws of the United States. The case 
also held that such State-owned and operated steamers 
could be libeled for the recovery of the penalties prescribed 
for a violation of the inspection laws. 

In support of his claim of immunity the attorney general 
of New York cites Fz parte State of New York, No. 1, 
256 U. S. 490, and Ex parte State of New York, No. @, 
256 U. S. 503. The first of these cases decided that a 
private individual can not sue a State in personam in ad- 
miralty if the State has not consented to such suit. The 
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second case decided that a private litigant can not proceed 
In rem in admiralty against the property of a State which 
it is using in its public service. 

The present issue does not concern a suit in personam 
by a private litigant against a State. Neither does it 
concern a suit in rem against State property by a private 
litigant. The rule of public policy which holds that the 
public property of a sovereign is immune from process in 
ordinary litigation may fall before an express enactment 
of Congress permitting process against State public prop- 
erty as a method of enforcing constitutional laws of the 
United States. Section 4499, Revised Statutes, makes 
“any vessel” failing to comply with the requirements of 
Title 52 of the Revised Statutes subject to seizure for the 

penalty provided by the section. 
In The Oyster Police Steamers of Md., supra, the court 
said (pp. 766-767) : 

“The exemption from seizure by private suitors, both at 
common law and in the admiralty, of the proper instru- 
ments of government, when not the result of special legis- 
lation, is based entirely upon that rule of public policy 
established by the courts, which upon grounds of public 
welfare and necessity protects from private sequestration 
property required for the exercise of governmental pow- 
ers, either inherent or delegated. But I can find but little 
analogy between this exemption and the claim to be ex- 
empt from a penal forfeiture inflicted by a valid law 
enacted by a sovereign power having express power 
granted to it to make the law. * * * This granted 
power to enact the law implies the power to make the law 
effective, and to prescribe and enforce penalties for its 
infraction.” 

But even if Fa parte State of New York, No. 2, means 
that the public property of a State can never be proceeded 
against in rem, the case would still not be authority for 
the proposition that the Federal steamboat-inspection laws 
do not apply to State public property. Even if given this 
interpretation, the case would concern only the method of 
enforcing the penalties prescribed for violation of the 
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Federal law; it would not touch the primary question of 
the extent and scope of those laws. 

The question of the proper method to enforce a penalty 
against a State if it refuses to permit proper Federal in- 
spection of its steam vessels while operating on navigable 
waters of the United States is not now in issue. With 
respect to the substantative question submitted to me I am 
of the opinion that public vessels of the State of New York 
used upon navigable waters as defined in section 4400, 
Revised Statutes, are subject to the steamboat inspection 
laws of the United States, 

Respectfully, 
A. T. SEYMOUR, 
Acting Attorney General. 
To the Secretary OF CoMMERCE. 


INCOME TAX—DISTRIBUTION OF EARNINGS OF CORPORA- 
TIONS ACCUMULATED PRIOR TO MARCH 1, 1913. 


Where one corporation has received from another corporation dis- 
tributions out of earnings or profits accumulated by such other 
corporation prior to March 1, 1913, or out of increase in value of 
its property accrued prior to March 1, 1913, the receiving corpora- 
tion may, after having first distributed all of its earnings and 
profits accumulated since February 28, 1913, distribute to its stock- 
holders, exempt from tax, the amount so received by it from such 
other corporation, 

DEPARTMENT OF JUSTICE, 
June 21, 1923. 

Sir: Receipt is acknowledged of your letter under date 
of May 15, 1923, in which you request my opinion on the 
following question: 

“In cases where one corporation has received from an- 
other corporation distributions out of earnings or profits 
accumulated by such other corporation prior to March 1, 
1913, or out of increase in value of its property accrued 
prior to March 1, 1913, may the receiving corporation, 
after having first distributed all of its earnings and profits 
accumulated since February 28, 1913, distribute to its 
stockholders, exempt from tax, the amount so received by 
it from such other corporation ?” 
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For the purposes of this opinion it is necessary to go 
back beyond the Revenue Act of 1916 only to state condi- 
tions then existing. In the Act of 1913 (38 Stat. 166), net 
income was defined as including “dividends” without 
qualification of that term in any way. The case of Lynch 
v. Hornby was pending in the Supreme Court at the time 
the Act of 1916 was passed. The Supreme Court in the 
case of Lynch v. Hornby (247 U. S. 339) decided that, 
under the Act of 1913, the income upon which the tax was 
imposed was a statutory income and as Congress specifi- 
cally included dividends and did not limit the definition 
of that term, it would be assumed to have the broadest 
significance and that an ordinary dividend paid in the 
ordinary course of business by a going corporation to a 
stockholder after March 1, 1913, even although out of the 
earnings accumulated prior to that date, was statutory 
taxable income. 

The Act of 1916 was approved September 8, 1916, Sec- 
tion 2(a) of that Act (39 Stat. 757) providing: 

“ That, subject only to such exemptions and deductions 
as are hereinafter allowed, the net income of a taxable 
person shall include gains, profits, and income derived 
from salaries, wages, or compensation for personal service 
of whatever kind and in whatever form paid, or from pro- 
fessions, vocations, businesses, trade, commerce, or sales, 
or dealings in property, whether real or personal, growing 
out of the ownership or use of or interest in real or per- 
sonal property, also from interest, rent, dividends, securi- 
ties, or the transaction of any business carried on for gain 
or profit, or gains or profits and income derived from any 
source whatever: Provided, That the term ‘dividends’ 
as used in this title shall be held to mean any distribution 
made or ordered to be made by a corporation, joint-stock 
company, association, or insurance company, out of its 
earnings or profits accrued since March first, nineteen hun- 
dred and thirteen, and payable to its shareholders, whether 
in cash or in stock of the corporation, joint-stock company, 
association, or insurance company, which stock dividend 
shall be considered income, to the amount of its cash value.” 
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The Act of 1918 was approved February 24, 1919, and 
again Congress gave clear expression of its intention to fix 
a date beyond which undistributed earnings or profits 
should not be treated as income. 

“Sec. 201. (a) .That the term ‘dividend’ when used in 
this title (except in paragraph (10) of subdivision (a) of 
section 234) means (1) any distribution made by a corpo- 
ration, other than a personal service corporation, to its 
shareholders or members, whether in cash or in other prop- 
erty or in stock of the corporation, out of its earnings or 
profits accumulated since February 28, 1913, or (2) any 
such distribution made by a personal service corporation 
out of its earnings or profits accumulated since February 
28, 1913, and prior to January 1, 1918. | 

“(b) Any distribution shall be deemed to have been made 
from earnings or profits unless all earnings and profits 
have first been distributed. Any distribution made in the 
year 1918 or any year thereafter shall be deemed to have 
been made from earnings or profits accumulated since Feb- 
ruary 28, 1913, or, in the case of a personal service corpora- 
tion, from the most recently accumulated earnings or 
profits; but any earnings or profits accumulated prior to 
March 1, 1913, may be distributed in stock dividends or 
otherwise, exempt from the tax, after the earnings and 
profits accumulated since February 28, 1913, have been dis- 
tributed.” (40 Stat. 1059.) 

The Revenue Act of 1921 became effective on November 
93, 1921 (unless otherwise provided), and under Title IT, 
Part I, “dividends” were thus defined (the exceptions 
not being applicable) : 

“Src. 201. (a) * * * any distribution made by a 
corporation to its shareholders or members, whether in 
cash or in other property, out of its earnings or profits 
accumulated since February 28,1913. * * *.” (42 Stat. 
298.) 

In each of subsections a, b, c, and d the same clear 
intent is manifested. That this intent was fully under- 
stood is illustrated by article 1543 of Regulations 62 (1922 
edition) of internal revenue, which reads as follows: 
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“Any distribution by a corporation out of earnings or 
profits accumulated prior to March 1, 1913, or out of in- 
crease of value of property accrued prior to March 1, 
1913 (whether or not realized by sale or other disposition), 
is not a dividend within the meaning of the Act. The 
provisions of the preceding sentence shall be applied uni- 
formly to.cases arising under the Revenue Act of 1916. 
the Revenue Act of 1917, the Revenue Act of 1918, as well 
as the Revenue Act of 1921. 

“A corporation can not distribute earnings or profits ac- 
cumulated or increase in value of property accrued prior 
to March 1, 1913, unless and until all earnings or profits 
accumulated since February 28, 1913, have been distributed. 
In determining whether a dividend is out of earnings or 
profits accumulated prior or subsequent to March 1, 1913, 
due consideration must be given to the facts, and mere 
bookkeeping entries increasing or decreasing surplus will 
not be conclusive.” 

The precise effect of an amendment similar to that made 
by Congress in 1916 has been decided by the Supreme 
Court of Wisconsin. 

The Wisconsin income tax law, as amended by chap. 247, 
Laws 1917, in defining net income included (Sub. 2, sec. 
1087m-2, Stats.). 

“(b) All dividends derived from stocks and all interest 
derived from money loaned or invested in notes, mort- 
gages, bonds or other evidence of debt of any kind what- 
soever.” 

The word “ dividend ” as used in this subsection (prior 
to the amendment hereafter referred to) was construed, in 
Van Dyke v. Milwaukee, 159 Wis. 460, to mean that “ all 
ordinary dividends paid by a going corporation, including 
mining corporations, will be conclusively presumed as 
against stockholders to be from earnings and profits for 
purpose of income taxation.” The contention of the tax- 
payer in this latter case was like that of the taxpayer in 
Lynch v. Hornby, supra, and the decision was substantially 
based on the same reasoning as was used by the Supreme 
Court in the latter case. See also State, etc. v. Widule, 166 
Wis., 48; State, etc. v. Wisconsin Tax Commission, 166 
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Wis., 287, both of which cases raised substantially the same 
question with substantially similar decisions. 

But by chapter 247, Laws 1917 of Wisconsin, there was 
added to the subsection above quoted the following: 

“ Provided that the term dividends as used in this sec- 
tion shall be held to mean any distribution made by a cor- 
poration, joint-stock company or association out of its 
earnings or profits accrued since January 1, 1911, and paid 
to its shareholders whether in cash or in stock of the cor- 
poration, joint company or association.” 

It will be observed that the original law was substan- 
tially identical] with the United States Revenue Act of 
1913, and that the amendment of 1917 was substantially 
identical with the amendment made by Congress in the 
Revenue Act of 1916. Also that the Wisconsin Supreme 
Court had construed the original Act before amendment 
just as the United States Supreme Court in Lynch vy. 
Hornby, supra, construed the Act of 1913. 

The precise question thereafter arose and was decided 
in State ex rel. Moon v. Nygaard, 170 Wis. 415. 

The facts were these: In 1916 and 1917 Northwestern 
Lumber Co. paid to Sallie F. Moon Co., a holding com- 
pany and one of its shareholders, dividends not out of 
earnings or profits accrued subsequent to January 1, 1911, 
for it had none, but out of surplus accrued prior to Jan- 
uary 1, 1911. In 1917, after the amendment of the Wis- 
consin law, Sallie F. Moon Co. distributed a part of this 
same fund so received by it from Northwestern Lumber 
Co. to its stockholders. The individual stockholders 
claimed that this last-described dividend was nontaxable— 
not to be included by them in their own individual return 
of income. The contention of the taxpayers was sustained 
in the lower court, and the taxing authorities (Nygaard) 
appealed. The court said: 

“The appellant contends that the money paid to the 
plaintiffs as stockholders of the Sallie F. Moon Company 
and designated as dividends 1s taxable income of the re- 
lators although the source of such dividends is a surplus 
accumulated prior to 1911 by the Northwestern Lumber 
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Company and paid out by it to the Sallie F. Moon Com- 
pany in 1917 as a result of severally declared dividends by 
the Northwestern Lumber Company in 1916.” 

(The court then reviewed its former decisions, see supra, 
and the change in the law.) 

“We construe the legislative definition now applicable 
to the term ‘dividend’ as it stands in the amended Sec. 
1087 m-2 as intended to now permit the opening of the 
door of enquiry as to the source from which came the 
money paid by a corporation to its stockholders, although 
designated by it as dividends, the door which was in effect 
declared in the prior cases completely closed. The result 
now is that a stockholder in any corporation to whom, as 
stockholder, there has been paid a sum of money under 
the designation of dividends has the right to show that 
such payment of dividends was made out of capital or 
surplus and therefore not taxable, instead of out of earn- 
ings or profits accrued since January 1, 1911, which 
would be taxable. That the fund in question passes 
through the treasury of the Sallie F. Moon Company 
after leaving that of the Northwestern Lumber Company 
and before reaching the hands of the relators does not 
change the nature of the transaction. At no time on its 
passage from the first company to the relators does it meet 
the present definition of the dividend which is to be con- 
sidered as part of the taxable income of an individual.” 

* * s * & 

“ Giving the words ‘earnings’ and ‘ profits’ their plain, 
everyday meaning, the payments in question here are not 
profits or earnings accrued since January 1, 1911, to the 
Sallie F. Moon Company and therefore do not meet the 
present statutory definition of taxable income.” 

I am, therefore, of the opinion that the distrbution made 
under conditions detailed in your question is exempt from 
tax. 

Respectfully, 
HARRY M. DAUGHERTY. 

To the SecreTary OF THE TREASURY, 
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CUSTOMS DUTIES—CLASSIFICATION OF ARTIFICIAL 
FLOWERS—ATTORNEY. GENERAL'S OPINION. 


The Attorney General declines to express an opinion as to whether 
artificial flowers suitable for trimmings or ornaments, when com- 
posed wholly or in chief value of yarns, threads, filaments, etc., 
are dutiable at the rate of 90 per cent ad valorem under paragraph 
1430 of the Tariff Act of 1922, or are dutiable at 60 per cent ad 
valorem under paragraph 1419 of said Tariff Act, for the reason 
that litigation involving the construction of these paragraphs, 
supra, is now pending before the Board of General Appraisers. 


DEPARTMENT OF JUSTICE, 
June 25, 1923. 


Sir: I have the honor to acknowledge receipt of your 
letter of June 9, 1923, stating that your Department, 
although at first ruling that artificial flowers suitable for 
trimmings and ornaments, when composed wholly or in 
chief value of yarns, threads, filaments, etc., are dutiable 
at the rate of 90 per cent ad valorem under paragraph 
1430 of the Tariff Act of 1922 (c. 356, 42 Stat. 918), has 
now reached the conclusion that such articles are dutiable 
at 60 per cent ad valorem under paragraph 1419 (c. 356, 
42 Stat. 915). In accordance with paragraph (b) of 
section 502 of the Act,? you request my opinion whether 
artificial flowers of the kind mentioned are duitable under 
paragraph 1419, and whether I concur in the proposed 
change. 

I am advised that litigation involving the construction 
of these two paragraphs is now pending before the Board 
of General Appraisers. Within a short time, I am told, a 
decision will doubtless be reached by that board on certain 
contested matters which will probably be determinative 
of the very questions you propound, even if the identical 
article is not under review. It has long been the policy 
of this Department to decline rendering an cpinion, except 
possibly under unusual conditions not present here, on a 


1**No ruling or decision once made by the Secretary of the Treasury, 
giving construction to any law imposing customs duties, shall be reversed or 
moditied adversely to the United States, by the same or a succeeding Secre- 
tary, except in concurrence with an opinion of the Attorney General recom- 
mending the same, or a final decision of the Board of General Appraisers.” 
(C. 856, 42 Stat. 967.) 
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matter which is the subject of judicial investigation. (13 
Op. 160; 23 Op. 221; 23 Op. 585; 32 Op. 472.) I think, 
under the circumstances noted, that you will readily agree 
that I should refrain from expressing any opinion at the 
present time. If I am wrong in assuming litigation of the 
character mentioned is pending, I shall be glad to have 
you advise me. 
Respectfully, 
A. T. SEYMOUR, 
_ Acting Attorney General. 


To the SECRETARY OF THE TREASURY. 


INCOMD TAX—PROPERTY OF ENEMY ALIENS IN THE 
CUSTODY OF THE ALIEN PROPERTY CUSTODIAN, 


Under an amendment to the Trading with the Enemy Act (42 Stat. 
1516), the Commissioner of Internal Revenue may demand of 
the Alien Property Custodian the payment of the income taxes 
properly due upon the income accruing from the property of 
alien enemies while such property is in the custody of the Alien 
Property Custodian. 

The opinion of June 21, 1920 (32 Op. 249), as to the legal status 
of the Alien Property Custodian, is reaffirmed. 


DEPARTMENT OF JUSTICE, 
July 7, 1923. 

Sm: Receipt is acknowledged of your letter under date 
of April 7, 1923, in which you request an opinion upon the 
question of whether the Commissioner of Internal Revenue 
may demand of the Alien Property Custodian the payment 
of the income taxes properly due upon the income accruing 
from the property of alien enemies while such property is 
in the custody of the Alien Property Custodian. 

You state: 

“This question was heretofore considered by the At- 
torney General in an opinion reported in 32 Opinions At- 
torneys General 249. It appears to the Treasury, however, 
that this opinion is no longer controlling in view of sec- 
tion 24 of the Act approved March 4, 1923, to amend the 
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Trading with the Enemy Act, which authorizes the Alien 
Property Custodian to pay all taxes assessed against the 
money or property of alien enemies held by him or by the 
Treasurer of the United States.” 

The Trading with the Enemy Act was amended on 
March 4, 1923, and the following paragraph was added: 

“The Alien Property Custodian is authorized to pay all 
taxes (including special assessments) heretofore or here- 
after lawfully assessed by any body politic against any 
money or other property held by him or by the Treasurer 
of the United States under this Act and to pay the neces- 
sary expenses incurred by him or by any depositary for 
him in securing the possession, collection or control of any 
such money or other property, or in protecting or adminis- 
tering the same. Such taxes and expenses shall be paid 
out of the money or other property against which such 
taxes are assessed or in respect of which such expenses are 
incurred or (if such money or other property is insut- 
cient) out of any other money or property held for tle 
same person notwithstanding the fact that a claim may 
have been filed or suit instituted under this Act.” (42 Stat. 
1516.) 

The amendment above quoted unquestionably imposes 
upon the Alien Property Custodian the duty “to pay all 
taxes, including special assessments, heretofore or hereafter 
lawfully assessed by the body politic against any money or 
other property held by him or by the Treasurer of the 
United States under this Act and to pay the necessary ex- 
penses incurred by him or by any depositary for him in 
securing the possession, collection or control of any such 
money or other property or in protecting or administering 
the same” (Op. of W. H. Taft, Acting Attorney General, 
19 Op. 575 and cases there cited), but the imposition of this 
additional duty does not constitute the Alien Property 
Custodian a trustee within the meaning of the Revenue 
Act of 1921, and there is nothing in that Act which would 
in any way alter the opinion of the Attorney General ren- 
dered under the Revenue Act of 1918 (40 Stat. 1057) (32 


Op. 249). 
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Your question is answered in the affirmative and the 
opinion of this office rendered June 21, 1920 (32 Op. 249) 
as to the legal status of the Alien Property Custodian is 
reaffirmed. 

Respectfully, 
A. T. SEYMOUR, 
Acting Attorney General. 
To the SecreTary OF THE TREASURY. 


COTTON STANDARDS ACT—SHIPMENTS OF COTTON MADE 
ON OR AFTER AUGUST 1, 1923. 


The United States Cotton Standards Act invokes a legitimate 
power of Congress over interstate commerce, and its provisions 
apply to any shipment of cotton made on or after August 1, 1923, 
regardless of when the contract was made. 

DEPARTMENT OF JUSTICE, 
July 9, 1923. 

Sm: I beg to acknowledge the receipt of your letter 
dated April 10, 1923, requesting an opinion whether the 
United States Cotton Standards Act (approved March 4, 
1923, Public No. 539—67th Congress) applies to a ship- 
ment of cotton made after August 1, 1923, in fulfillment 
of a contract made (1) after March 4, 1923, and (2) prior 
to that date, with which you inclosed the memorandum 
opinion of the Solicitor of the Department of Agriculture. 

From the report of the Committee on Agriculture to the 
House of Representatives with reference to the above Act 
it appears that “it is the purpose of the bill to improve 
conditions and methods of classification and arbitration in 
the buying and selling of spot cotton to the end that cer- 
tain existing commercial risks may be lessened and that 
transactions may be safely consummated at lower net cost.” 

The provisions of the Act (42 Stat. 1517), in brief, are 
as follows: 

Section 1, that it shall be known as “ United States 
Cotton Standards Act”; section 2 prohibits the use in 
interstate or foreign commerce of any other than the cotton 
standards provided by the Act: section 3 provides for cot- 
ton classifiers; section 4, submission of sample cotton to 
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the Agriculture Department for determination of classifi- 
cation; section 5, license ‘fees for classifiers; section 6, 
authorization of the Secretary of Agriculture to establish 
standards to become effective not less than a year after 
the change of the order—adoption of standards of the 
United States Cotton Futures Act to become effective 
August 1, 1923; section 7, inspection, etc.; section 8, provi- 
sion against counterfeiting or altering official standards; 
section 9, penalty clause; section 10, requirement of Secre- 
tary of Agriculture to provide regulations, cause investiga- 
tions, tests, etc.; section 11, definition of terms including 
“commerce”; section 12, appropration of expenses and 
provision for appointment of officers and employees; sec- 
tion 18, validity clause; section 14, operative clause. 

Pertinent provisions of the Act set forth in full are as 
follows: 

“ Sec. 2. That it shall be unlawful (a) in or in connec- 
tion with any transaction or shipment in commerce made 
after this Act shall become effective, or (b) in any publica- 
tion of a price or quotation determined in or in connection 
with any transaction or shipment in commerce after this 
Act shall become effective, or (c) in any classification for 
the purposes of or in connection with a transaction or ship- 
ment in commerce after this Act shall become effective, for 
any person to indicate for any cotton a grade or other class 
which is of or within the official cotton standards of the 
United States then in effect under this Act by a name, de- 
scription, or designation, or any system of names, descrip- 
tion, or designation not used in said standards: Provided, 
That nothing herein shall prevent a transaction otherwise 
lawful by actual sample or on the basis of a private type 
which is used in good faith and not in evasion of or sub- 
stitution for said standards.” (42 Stat. 1517.) 

“ Sec. 6. That the Secretary of Agriculture is authorized 
to establish from time to time standards for the classifica- 
tion of cotton by which its quality or value may be judged 
or determined for commercial purposes, which shall be 
known as the official cotton standards of the United States. . 
Any such standard or change or replacement thereof shall 
become effective only on and after a date specified in the 
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order of the Secretary of Agriculture establishing the 
same, which date shall be not less than one year after the 
date of such order: Provided, That the official cotton stand- 
ards established, effective August 1, 1923, under the United 
States Cotton Futures Act shall be at the same time the 
official cotton standards for the purpose of this Act unless 
and until changed or replaced under this Act. Whenever 
any standard or change or replacement thereof shall be- 
come effective under this Act, it shall also, when so speci- 
fied in the order of the Secretary of Agriculture, become 
effective for the purposes of the United States Cotton 
Futures Act and supersede any inconsistent standard estab- 
lished under said Act. Whenever the official cotton stand- 
ards of the United States established under this Act shall 
be represented by practical forms the Department of Agri- 
culture shall furnish copies thereof, upon request to any 
person, and the cost thereof, as determined by the Secre- 
tary of Agriculture, shall be paid by the person making 
the request. The Secretary of Agriculture may cause 
such copies to be certified under the seal of the Depart- 
ment of Agriculture and may attach such conditions to 
the purchase and use thereof, including provision for the 
inspection, condemnation, and exchange thereof by duly 
authorized representatives of the Department of Agricul- 
ture, as he may find to be necessary to the proper applica- 
tion of the official cotton standards of the United States. 
Any moneys received from or in connection with the sale 
of cotton purchased for the preparation of such copies and 
condemned as unsuitable for such use or with the sale of 
such copies may be expended for the purchase of other 
cotton for such use.” (42 Stat. 1518.) 

“Sec. 7. That in order to carry out the provisions of this 
Act, the Secretary of Agriculture is authorized to cause 
the inspection, including the sampling, of any cotton in- 
volved in any transaction or shipment in commerce, wher- 
ever such cotton may be found, or of any cotton with re- 
spect to which a determination of the true classification is 
requested under section 4 of this Act.” (42 Stat. 1518.) 

“Sec. 10. That for the purposes of this Act the Secretary 
of Agriculture shall cause to be promulgated such regula- 
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tions, may cause such investigations, tests, demonstrations, 
and publications to be made, including the investigation 
and determination of some practical method whereby re- 
peated and unnecessary sampling and classification of cot- 
ton may be avoided, and may cooperate with any depart- 
ment or agency of the Government, any State, Territory. 
District, or possession, or department, agency, or political 
subdivision thereof, or any person, as he shall find to be 
necessary.” (42 Stat. 1519.) 

“ Sec. 11. That wherever used in this Act, (a) the word 
‘person’ imports the plural or the singular, as the case 
demands, and includes an individual, a partnership, a cor- 
poration, or two or more persons having a joint or common 
interest; (0) the word ‘commerce’ means commerce be- 
tween any State or the District of Columbia and any place 
outside thereof, or between points within the same State 
or the District of Columbia but through any place outside 
thereof, or within the District of Columbia; and (c) the 
word ‘ cotton ’ means cotton of any variety produced within 
the continental United States, including linters. When 
construing and enforcing the provisions of this Act, the 
act, omission, or failure of any agent, officer, or other per- 
son acting for or employed by any person, within the scope 
of his employment or office, shall in every case be deemed 
also the act, omission, or failure of such person as well as 
that of such agent, officer, or other person.” (42 Stat. 
1519.) 

“ Sec. 14. That this Act shall become effective on and 
after August 1, 1923. 

“ Approved, March 4, 1923.” (42 Stat. 1520.) 

Therefore, the Act is intended prohibit the use in or in 
connection with any transaction or shipment in interstate 
or foreign commerce after August 1, 1923, of any other 
than the cotton standards provided for by the Act. The 
authority for and validity of the Act rest upon the power 
of Congress to regulate interstate and foreign commerce. 

“ Interstate commerce consists of intercourse and traffic 
between the citizens or inhabitants of different States, and 
includes not only the transportation of persons and prop- 
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erty and the navigation of public waters for that purpose, 
but also the purchase, sale and exchange of commodi- 
ties, * * *” Addyston Pipe and Steel Co. v. United 
States, 175 U. S. 211, 241. 

It has become thoroughly established in our constitu- 
tional jurisprudence that the power granted to Congress to 
regulate commerce among the States and with foreign na- 
tions is complete in itself and unrestricted except by the 
limitation upon its authority to be found in the Constitu- 
tion. Gibbons v. Ogden, 9 Wheat. 1; Addyston Pipe and 
Steel Co. v. United States, 175 U.S. 211, 228; Scranton v. 
Wheeler, 179 U.S. 162. 

The individual’s ownership of property is subject to the 
lawful demands of the sovereign power, and therefore con- 
tracts with reference to same must be understood as sub- 
servient to the rightful authority of the Government. 
Legal Tender Cases, 12 Wall. 550, 551; Addyston Pipe and 
Steel Co. v. United States, 175 U.S. 211. 

Contracts are made subject to the possibility that even 
if valid when made Congress may, by exercising its power, 
render them invalid. Louisville & Nashville R. R. v. Mott- 
ley, 219 U.S. 467, 478, e¢ seq. 

It was held that the railroad company rightfully refused 
after the passage of the Act of June 29, 1906 (34 St. 584), 
which became effective August 28, 1906 (34 Stat. 838, J. R., 
No. 47), to issue interstate transportation in pursuance to 
prior existing contract to do so. Philadelphia, Baltimore 
and Washington R. R. v. Schubert, 224 U. S. 603, 615. 

All contracts made after March 4, 1923, relative to the 
subject matter embraced in the provisions of the United 
States Cotton Standards Act are entered into with the 
knowledge of and subject to the provisions of that Act. 

And all contracts entered into before March 4, 1923, 
relative to the subject matter to which the Cotton Stand- 
ards Act applies are subject to the provisions of that Act. 

“Such commerce is solely regulated by Congress, and 
when parties make contracts to engage in interstate com- 
merce they are held to do so upon the basis and with the 
understanding that changes in the law applicable to their 
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contracts may be made. There can, in the nature of things, 
be no vested right in an existing law which precludes its 
change or repeal, nor vested right in the omission to legis- 
late upon a particular subject which exempts a contract 
from the effect of subsequent legislation upon its subject 
matter by competent legislative authority.” Louwzsville & 
Nashville R. R. v. Mottley, 219 U. S. 467, 484 (quoted from 
Fitzgerald v. Grand Trunk Ry. Co., 63 Vt. 169). 
Therefore, my conclusion is that the United States Cot- 
ton Standards Act invokes a legitimate power of Congress 
over interstate commerce, and its provisions apply to ship- 
ments made on or after August 1, 1923, regardless when 
the contract was made. 
Respectfully, 
A. T. SEYMOUR, 
Acting Attorney General. 


To the SECRETARY OF AGRICULTURE. 


CHARTERING OF JOINT-STOCK LAND BANKS. 


The Federal Farm Loan Act does not permit the Federal Farm 
Loan Board to refuse to charter a joint-stock land bank on the 
ground that the board believes that the territory in which the 
bank will operate is adequately served by existing banks. 


DEPARTMENT OF JUSTICE, 
July 9, 1923. 

Sir: I have the honor to acknowledge receipt of your 
letter of June 12, 1923, asking my opinion upon the ques- 
tion of whether the Federal Farm Loan Board has dis- 
cretionary power under the Federal Farm Loan Act to 
refuse to charter a joint-stock land bank when, in the judg- 
ment of the board, the territory in which the bank is 
located is already adequately served. 

The Federal Farm Loan Board was created by the Fed- 
eral Farm Loan Act of July 17, 1916 (39 Stat. 360). 
The Act directs the board to organize and charter 12 
Federal land banks located in different parts of the country 
for the purpose of lending money at a low rate of interest 
to farmers and prospective farmers. Money borrowed 
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from these banks can be used only for farm purposes, and 
loans can be made by the banks only to members of some 
national farm-loan association, or, where no such associa- 
tion exists, through an agent approved by the Federal 
Farm Loan Board. Prospective borrowers are authorized 
to organize national farm-loan associations and to apply 
thereupon to the Federal Farm Loan Board for charters 
for the associations. Each member of a national farm-loan 
association is required to subscribe to the stock of the asso- 
ciation to the extent of 5 per cent of his borrowings and 
the association in turn is required to subscribe to stock in 
the Federal land bank of its district to the extent of 5 
per cent of all loans made by the bank to its members. 
The stock thus subscribed is held as collateral security for 
loans. 

Section 16 of the Federal Farm Loan Act authorizes the 
organization of joint-stock land banks for the purpose of 
making loans to farmers similar to those made by Federal 
land banks. The Act does not permit the United States 
to subscribe to the stock of joint-stock land banks, although 
the United States is required to subscribe to stock of Fed- 
eral land banks not otherwise taken. The Act gives joint- 
stock land banks greater freedom than Federal land banks 
with respect to the interest to be charged on loans and 
with respect to the nature of the security that is to be 
exacted, and under the Act a borrower from a joint-stock 
land bank need not be a member of a national farm-loan 
association. Under section 6 of the Act both joint-stock 
land banks and Federal land banks may be designated as 
Government depositaries, and both classes of banks may, 
with the approval of the Federal Farm Loan Board, issue 
tax-exempt bonds. 

Section 16 (par. 1) of the Federal Farm Loan Act pro- 
vides that joint-stock land banks “ shall be organized sub- 
ject to the requirements and under the conditions set forth 
in section 4 of this Act, so far as the same may be applhi- 
cable.” (39 Stat. 374.) Section 16 (par. 5) provides that 
no joint-stock land bank shall do business until a charter 
has been granted it by the Federal Farm Loan Board. 
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Section 17 (a) empowers the Farm Loan Board “ to organ- 
ize and charter Federal land banks, and to charter na- 
tional farm-loan associations and joint-stock land banks 
subject to the provisions of this Act.” (89 Stat. 375.) 

Section 4 of the Act deals with the organization and 
chartering of Federal land banks. The Federal Farm 
Loan Board is to divide the continental United States, 
excluding Alaska, into 12 Federal land-bank districts, 
“apportioned with due regard to the farm-loan needs of 
the country,” and the board is to organize a Federal land 
bank in each of these districts. The section specifies the 
corporate powers of these banks, and further specifies the 
method of selecting their directors. 

The provision in section 4 that there shall be one Fed- 
eral land bank in each Federal Jand-bank district is not 
applicable to joint-stock land banks which, under section 
16 (par. 8), are authorized to lend only on the security of 
land situated in the State in which the bank has its princi- 
pal office, or situated in some contiguous State. No other 
provision in section 4 suggests that the Federal Farm 
Loan Board may refuse to charter a joint-stock land bank 
on the ground that the board believes that the territory in 
which the bank will operate is already adequately served. 

Section 7 (par. 9) of the Federal Farm Loan Act pro- 
vides that the Federa] Farm Loan Board, in passing upon 
an application for a charter to a national farm-loan asso- 
ciation, “may for good cause shown in any case refuse to 
grant a charter.” (39 Stat. 367.) The fact that the Farm 
Loan Board was expressly given discretionary power to 
withhold a charter sought for a national farm-loan asso- 
ciation, while no such power was expressly given in the 
case of charters sought for joint-stock land banks, strength- 
ens the view that Congress did not intend to vest such 
authority in the Federal Farm Loan Board. 

It is my view that the Federal Farm Loan Act does not 
permit the Federal Farm Loan Board to refuse to charter 
a joint-stock land bank on the ground that the board be- 
lieves that the territory in which the bank will operate 
is adequately served™by existing banks. C. f., Daniels v. 
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Wagner, 237 U. S. 547; Payne v. Central Pacific Railway 
Co., 255 U. S. 228; Payne v. New Mewico, 255 U. S. 367; 
Wyoming v. United States, 255 U. S. 489. 
Respectfully, 
A. T. SEYMOUR, 
Acting Attorney General. 
To the Secrerary or THE TREASURY. 


CONSOLIDATED BONDS OF FEDERAL LAND BANKS— 
VALIDITY—TAX EXEMPTIONS. 


Consolidated bonds issued by Federal Land Banks under section 
808 of the Agricultural Credits Act of March 4, 1923 (42 Stat. 
1476), would be valid and such bonds would have the same tax 
exemptions as attach to farm loan bonds issued by individual 
Federal Land Banks, 


DEPARTMENT OF JUSTICE, 
July 25, 1988. 

Sm: I have the honor to acknowledge receipt of your 
letter of July 10, 1923, asking my opinion upon the ques- 
tion whether consolidated bonds issued by the Federal 
Land Banks under section 308 of the Agricultural Credits 
Act of March 4, 1923, 42 Stat. 1476, would be valid and 
would have the same tax exemptions as attach to farm 
loan bonds issued by individual Federal Land Banks. 

Section 13 of the Farm Loan Act of July 17, 1916, 39 
Stat. 872, empowers every Federal Land Bank “ to issue, 
subject to the approval of the Federal Farm Loan Board, 
and to sell farm loan bonds of the kinds authorized in 
this Act.” Section 18 regulates applications for the issue 
of farm loan bonds; section 19 regulates their issue; 
section 20 prescribes their denominations, maturities, and 
interest rates; and section 21 states the joint and several 
liabilities thereunder of issuing banks. Section 26 makes 
“ farm loan bonds issued under the provisions of this Act ” 
instrumentalities of the Government of the United States, 
and as such completely tax exempt. 

Section 308 of the Agricultural Credits Act amends 
section 21 of the Farm Loan Act of 1916 by adding to it 
certain paragraphs authorizing the issue of consolidated 
bonds of the 12 Federal Land Banks. Since the authority 
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to issue consolidated bonds is incorporated in the Farm 
Loan Act of 1916, all the provisions of that Act relative to 
farm loan bonds attach to consolidated bonds unless super- 
seded by the new paragraphs dealing with consolidated 
bonds. That these bonds enjoy the tax exemptions given 
to farm loan bonds by section 26 of the Farm Loan Act is 
made evident by the following provision in the amenda- 
tory Act: 

“Every farm loan bond issued hereunder shall con- 
tain on the face thereof a certificate signed by the Farm 
Loan Commissioner to the effect * * * that it 1s not 
taxable by National, State, municipal, or local authority.” 

Smith v. Kansas City Title and Trust Company, 255 
U. S. 180, held that Congress had constitutional power 
to authorize Federal Land Banks to issue tax-exempt farm 
loan bonds. This decision determines the constitutionality 
of the tax-exempt consolidated bonds authorized by the 
amendment of 1923, since essentially the same terms govern 
the issue of these bonds as govern the issue of farm 
loan bonds by individual Federal Land Banks. In both 
cases every Federal Land Bank issuing bonds is ulti- 
mately liable for the principal and interest of the farm 
loan bonds of all other Federal Land Banks. In case 
of default on consolidated bonds the liability is more 
immediate than where there is default on farm loan bonds 
issued by an individual Federal Land Bank, and when 
there is a consolidated issue solvent land banks are 
assessed in proportion to their capital stock instead of in 
proportion to their outstanding farm loan bonds. 

I am convinced that consolidated bonds issued by Fed- 
eral Land Banks would be valid and that they would have 
the same tax exemptions as attach to farm loan bonds 
issued by individual Federal Land Banks. 

Respectfully, 
A. T. SEYMOUR, 
Acting Attorney General. 
To THE SECRETARY OF THE TREASURY, 
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RIGHT TO TERMINATE LEASE OF GOVERNMENT BARGES 
AND TOWBOATS. 


Under the contract entered into between the Secretary of War, 
as lessor, and Edward F. Goltra, as lessee, wherein the Gov- 
ernment chartered and leased unto the said lessee, for a term 
of five years, 19 barges and 4 towboats, property of the United 
States Government, it is clearly within the rights of the Sec- 
retary of War, in order to protect the interests of the United 
States, to declare that within his Judgment the lessee has failed 
to comply with his terms of the contract and that said lease is 
terminated and held void. 


‘ 


DEPARTMENT OF JUSTICE, 
February 20, 1923. 


Sm: In reply to your letter of January 26, 1923, con- 
cerning the contract entered into on the 25th day of May, 
1919, by and between the Secretary of War, for and on 
behalf of the United States of America, as lessor, and 
Edward F. Goltra, of the city of St. Louis, State of Mis- 
sourl, aS lessee, wherein the Government chartered and 
leased unto the said lessee, for a term of five years, 19 
barges and 4 towboats, property of the United States 
Government. ; 

In your letter you state certain facts and suggest that 
additional facts can be procured from Col. T. Q. Ashburn, 
Chief of the Inland and Coastwise Waterway Service, and 
T note your request for informal and early advice as to the 
proper procedure by your Department. 

It appears that the Government on the Ist day of April, 
1922, tendered to the lessee, under the terms of said lease. 
the 19 barges and 4 towboats above referred to, fully com- 
pleted and ready for use, but that the lessee did not accept 
such barges and towboats, and had not accepted same 
on June 30, 1922, when the War Department notified 
Mr. Goltra that the United States was ready then, and had 
been ready for some time, to turn over and deliver such 
barges to him, under the terms of said contract, and the 
Department further notified him that unless he accepted 
and took charge of such equipment on the 15th of July, 
1922, the Department would turn such equipment over to 
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the Inland and Coastwise Waterway Service. That on 
the 15th day of July the said lessee did accept and did 
take charge of such equipment. 

From the terms of the contract it appears that when the 
United States delivered to the lessee the equipment above 
referred to it fully complied with its part of said contract. 
Section 2-A of said contract provides: 

“That the said lessee shall operate as a common carrier, 
the said fleet of 4 towboats and 19 barges upon the Mis- 
sissippi River and its tributaries for the period of the 
lease,” 
which, under the contract, began July 15, 1922. The con- 
tract clearly contemplates the continued operation of the 
equipment and provides in section 3: 

“ That the net earnings above the operating expenses and 
maintenance for each and every ton of cargo moved, and 
all other net earnings, shall be turned over to the Secre- 
tary of War as soon as practicable after each determina- 
tion of the amount thereof, but at least every 90 days there- 
after, for deposit in the Treasury of the United States 
to the credit of the Secretary of. War.” 

Mutuality is the essence of every contract. The mu- 
tuality of this contract is, on the part of the United States, 
the furnishing of the fleet; on the part of the lessee, Mr. 
Goltra, the operation of the same and the paying into the 
Treasury the revenue which the contract clearly contem- 
plates should be earned from the continuous operation of 
such equipment. The facts presented show that the Gov- 
ernment has fully complied with its terms of the contract, 
but that the lessee, Mr. Goltra, has failed for more than 
seven months to either operate the boats as a common car- 
rier or to make any substantial effort to produce revenue 
or to pay into the Treasury any net earnings at the end of 
either of the 90-day periods which have already expired. 

- And his failure to operate as a common carrier alone 
would justify the Secretary of War in terminating this 
contract. 

“A common carrier 1s one who holds himself out in 
common, that is, to all people alike, that he is engaged 
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in the business of transporting persons, or certain kinds 
of property, and is prepared and ready to carry for all 
who apply, on the same terms.” 
C.C.C. & St. L. Ry. Co. v. Henry, 83 N. E. 710. 
Cyc. Vol. 6, page 366; The Cape Charles, 198 Fed. 
046. 

The facts presented further show that Mr. Goltra has 
taken no practical steps to perform his obligations under 
the contract by filing rates with the Interstate Commerce 
Commission, or by publishing to the world a tariff, or by 
affording to the shipper any bona fide opportunity to de- 
liver him freight as a common carrier. 

The contract fixes no financial liability upon Mr. Goltra 
because of his failure to operate such equipment, or to pay 
any revenue into the Treasury in the event of his failure 
to operate such equipment. The only remedy left to the 
Government. under the contract, in the event of Mr. Gol- 
tra’s failure to operate same, is provided in section 8 of 
said contract, which reads in part as follows: 

“The lessor reserves the right to inspect the plant, fleet, 
and work at any time, to see that all said terms and condi- 
tions of this lease are fulfilled, and that the crews and 
other emplovees are promptly paid, monthly or oftener; 
and noncompliance, in his judgment, with any of the 
terms or conditions will justify his terminating the lease 
and returning the plant and said barges and towboats to 
the lessor.” 

The foregoing clause furnishes ample grounds for the 
following statement in your letter: “It, therefore, seems | 
to me that the Government should at once demand the re- 
turn of the Government’s property in Mr. Goltra’s posses- 
sion, on the ground that he has violated his contract, and 
in case of his refusal so to do, which may be anticipated, 
that Federal proceedings be started.” 

In view of the facts, herein above set forth, it appears 
that the lessee has violated his part of the contract and 
that it is clearly within the rights of the Secretary of War, 
in order to protect the interests of the United States. to 
declare that within his judgment the lessee has failed to 


§26 Accountability for Postal Savings Funds. 


comply with his terms of the contract, and that said 
lease 1s terminated and held void. 
Respectfully, 
A.T.SEYMOUR, 
Acting Attorney General. 
To the Secrerary oF War. 


ACCOUNTABILITY FOR POSTAL SAVINGS FUNDS. 


Where payment was erroneously made by a postal employee to the 
forger of postal savings certificates, no authority exists, either 
on the part of the Postmaster General or the Board of Trustees 
of the Postal Savings System, to relieve said postal employee 
from accountability therefor. 


DEPARTMENT OF JUSTICE, 
August 4, 1993. 


Sir: I have the honor to reply to your letter of July 
24, 1923, stating that John M. Dorn, Finance Clerk of 
Ewalt Station, Pittsburgh, on February 2, 1923, paid out 
$530.00 to a forger of postal savings certificates, and re- 
questing my opinion in regard to the authority of the 
Board of Trustees of the Postal Savings System to re- 
lieve Mr. Dorn of responsibility for the erroneous payment. 

The Act approved June 25, 1910, c. 386, 36 Stat. 814, - 
provides for the establishment and administration of a 
Postal Savings System. Section 1 creates a Board of 
Trustees, composed of the Postmaster General, the Secre- 
tary of the Treasury and the Attorney General, for the 
control, supervision, and administration of the postal sav- 
ings depository offices, and of the funds received as de- 
posits. Section 12 relates to accountability for postal sav- 
ings funds and provides that postmasters and other officers 
shall be held to the same accountability under their bonds 
for such funds as for public moneys, and makes applicable 
all statutes relating to the safeguarding of and proper ac- 
counting for postal receipts. Section 14 authorizes the 
Postmaster General, with the approval of the Board, to 
promulgate rules and regulations not in conflict with law 
to carry the provisions of the Act into effect. Section 16 
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makes applicable to postal savings funds all safeguards 
provided by law for the protection of public moneys. 

Section 10 of the Act of August 24, 1912, c. 389, 37 Stat. 
559, further authorizes the Postmaster General to make 
rules and regulations with respect to deposits in and with- 
drawals of moneys from postal savings depositories. In — 
pursuance of this authority the Postmaster General has — 
promulgated rules and regulations in regard to withdrawal 
of funds and payment of certificates of deposit, whereby 
responsibility for payment to the proper person has been 
placed upon the postmasters and other accountable officers. 
(Regulations, sec. 1280, par. 2; sec. 1281, pars. 1, 5, and 6.) 

These statutes indicate that postal savings funds are 
to be accounted for in like manner as public moneys, and 
that those responsible for the safe-keeping of such funds 
are to be held to the same degree of accountability as pro-: 
vided by law for postal receipts and other public moneys. 
There is no provision in the Postal Savings Act which, 
either expressly or by implication, confers authority upon 
the Board of Trustees to relieve from accountability those 
responsible for the safe-keeping and proper disposition of 
postal savings funds. 

Postmasters having custody of postal savings funds may, 
however, be relieved of accountability for such funds by 
the Postmaster General when the loss is due to burglary, 
fire or other unavoidable casualty, resulting from no fault 
or negligence on their part. (Act January 21, 1914, 
c. 12, 38 Stat. 278.) 

As the loss of the postal savings funds in question was 
not due to burglary, fire or other unavoidable casualty, no 
authority exists, either on the part of the Postmaster Gen- 
eral or the Board of Trustees, to relieve Mr. Dorn from 
accountability therefor. 

Respectfully, 
A. T. SEYMOUR, 
Acting Attorney General. 


To the PostrmMASTER GENERAL 
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CLAIM OF BATH IRON WORKS (LTD.). 


Where certain contracts were entered into between the Secretary 
of the Navy and the Bath Iron Works (Ltd.), of Maine, calling 
for the construction of torpedo-boat destroyers and providing 
for payment thereof on the basis of actual cost plus a profit 
of 10 per cent, the actual cost should not include income and 
excess-profits taxes, 


DEPARTMENT OF JUSTICE, 
August 16, 1928. 

Sir: In August, 1917, eight contracts, identical in 
phraseology, were entered into between the Secretary of 
the Navy, acting for the President, and the Bath Iron 
Works (Ltd.), of Maine, each calling for the construction 
of a torpedo-boat destroyer. They all contain a clause 
that if any dispute should arise as to their meaning the 

‘matter shall be referred to the Secretary of the Navy for 
his determination, with a right of appeal te the President. 
A dispute as to the true meaning of the contracts having 
arisen, the Secretary of the Navy, on February 17, 1922, 
rendered a decision adverse to that company. It there- 
after duly appealed to the President, who, under date of 
February 9, 1923, requested my opinion on the question 
involved. I now have the honor to comply with this re- 
quest. 

These contracts provide that the Bath Iron Works 
(Ltd.) should be paid on the basis of actual cost plus a 
profit of 10 per cent. Actual cost was defined in a para- 
graph which, so far as material, is copied in the margin.? 
The clauses of importance here are those referring to taxes. 


1The price to be paid for the vessel to be constructed and furnished 
in accordance with this contract, including authorized changes therein, 
shall be the actual cost plus 10 per cent for profit. For the purpose of 
this contract actual cost shall be generally as defined in the revenue bill 
approved September 8, 1916, section 302, in so far as the requirements of 
said revenue bill are applicable to and not inconsistent herewith. * & ® 

The actual cost shall include the following, and items similar thereto in 
principle: 

(a) The cost of labor and materials, etc. 

(6) A proper proportion of running expenses, ete 

(c) A proper proportion of interest, etc. 

(d) A proper proportion of taxes of all kinds accrued during the taxable 
year with respect to the business or property. 

(e) A proper proportion of physical losses, etc. 

(f{) A reasonable allowance, according to the conditions, for deprecia- 
tion, ete. 
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At one place it is provided that “ actual cost shall be gen- 
erally as defined in the revenue bill approved September 
8, 1916, section 302, in so far as the requirements of said 
revenue bill are applicable to and not inconsistent here- 
with”; at another place, that “actual cost shall in- 
clude * * * (d) A proper proportion of taxes of all 
kinds accrued during the taxable year with respect to the 
business or property.” During the years 1917, 1918, 1919, 
and 1920 the Bath Iron Works (Ltd.) paid income and 
excess-profits taxes to the extent of $535,936.95. It claims 
that $334,999.21 of this amount represents the portion de- 
rived from the contracts above mentioned, and it now asks 
that the Government reimburse it to this extent, asserting 
that this was a part of actual cost within the meaning of 
the contracts. The Secretary of the Navy disallowed this 
claim in whole, and the question you are now called upon 
to determine on this appeal is whether he was right or 
wrong. _ 

Section 302% of the Act of September 8, 1916, 39 Stat. 
781, mentioned above, merely attempts to enumerate the 
items which are to be deducted from the gross amount re- 
ceived in determining the net profits which form the basis 
for computing the excise tax imposed upon munition 
manufacturers. It provides that taxes of all kinds paid 
during the taxable year with respect to the business or 
property relating to the manufacture are to be deducted 
along with other enumerated items. 

The contracts, it will be observed, provide that the Bath 
Iron Works (Ltd.) is to be paid on the basis of actual 
cost. For every dollar thus expended it is to be paid back. 


That in computing net profits under the provisions of this title, for 
the purpose of the tax there shall be allowed as deductions from the gross 
amount received or accrued for the taxable year from the sale or disposi- 
tion of such articles manufactured within the United States the follow- 
ing items: 

(a) The cost of raw materials entering into the manufacture; 

(db) Running expenses, etc. ; 

(c) Interest paid within the taxable year, etc.; 

(d) Taxes of all kinds paid during the taxable year with respect to the 
business or property reluting to the manufacture; 

(e) Losses actually sustained within the taxable year {n connection with 
the business of manufacturing such articles, etc.; and 

(f) A reasonable allowance, according to the conditions peculiar to each 
concern, for amortization of the values of buildings and machinery, ete. 
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Its profit is to be 10 per cent of actual cost. It is obvious 
that it became subject to no income or excess-profits tax 
until it had realized a profit. It could realize no profit 
until it was paid 10 per cent of actual cost. The income 
tax as well as the excess-profits tax is a tax not against 
the business or property but a tax on the profits realized 
at the end of the taxable year after the business has been 
carried on. Neither the business nor the property itself 
is taxed, If the business yields no profits, no liability for 
an income or excess-profits tax arises. The realization 
of a profit is an indispensable prerequisite to the imposi- 
tion of the tax. To say that an income or excess-profits 
tax, imposed as it is on the profits which the company 
earns, 1s a part of the actual cost upon which the 10 per 
cent as a profit is to be paid, is a contradiction in terms. 

This is made obvious when we stop to consider the very 
process of computing actual cost. Actual cost must first 
be determined before the 10 per cent can be pfid. The 
tax itself can not be computed until the profit is ascer- 
tained. But it is an utter impossibility to determine what 
actua! cost is if income and excess-profits taxes are to be 
included as a basis of determining what the 10 per cent 
profit is. If, for example, actual cost, exclusive of any 
figure supposed to represent income and excess-profits 
taxes, amounts to $10,000,000, the profit the company is 
entitled to receive is $1,000,000. It then becomes neces- 
sary to determine what the income and excess-profits taxes 
amount to on the $1,000,000 profit realized. If we assume 
these to be $100,000, it then becomes necessary to add 
$100,000 to the previous figure of $10,000,000 to determine 
what actual cost is if income and excess-profits taxes are to 
be included, as the company contends, in actual cost. In 
other words, it is necessary to say that actual cost is not 
$10,000,000, as at first supposed, but $10,100,000, and that 
the profit the company is to receive is not 10 per cent of 
$10,000,000 but 10 per cent of $10,100,000. But if the 
profit is 10 per cent of the last-named sum, the income and 
excess-profits taxes must again be computed on the basis 
not of $10,000,000 but of $10,100,000. The result of course 
ends in confusion and contradiction. 
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I am not sure that the Bath Iron Works (Ltd.) is in- 
tending to claim not merely that it be reimbursed for its 
income and excess-profits taxes but 10 per cent in addition. 
If, however, these taxes are to be included as a part of 
actual cost, it logically follows that it is entitled to a 10 
per cent profit on this item along with'the other items of 
cost. I should infer, however, from its written argument 
in support of its appeal, that it is merely insisting that its 
income and excess-profits taxes be paid back, without, how- 
ever, claiming that the amount be added to the other items 
of cost upon which the 10 per cent profit is to be com- 
puted. In other words, I should infer that in computing 
actual cost as a basis for determining its 10 per cent profit 
it has made no attempt to include these taxes, but, on the 
contrary, has excluded them from the figures representing 
actual cost. With actual cost thus ascertained, it has then 
computed its income and excess-profits taxes on the basis 
of 10 per cent of that amount, and now asks reimburse- 
ment merely for the amount thus computed, without, how- 
ever, insisting that the amount of the taxes be added to 
the other items of actual cost upon whith the 10 per cent 
is to be computed. All this strikingly emphasizes the fact 
that the parties to the contract never intended that income 
and excess-profits taxes should be included in determin- 
ing actual cost, which, of course, forms the basis for de- 
termining what the 10 per cent profit is to be. 

Furthermore, in the contracts, as well as in section 302 
of the Act of September 8, 1916, to which the contracts 
refer, the words “taxes of all kinds” are qualified by the 
words “ with respect to the business or property.” These 
are unquestionably words of limitation. They can not be 
words of expansion, because the phrase “taxes of all 
kinds” would by itself include taxes of all possible descrip- 
tions. Remembering that the basic purpose of the contracts 
was to return actual cost with 10 per cent for profit, it is 
clear that no part of profit was intended to be included in 
cost. If, however, the words “taxes of all kinds” are held 
to include income and excess taxes, such taxes, being 
wholly upon profits, would, 1f considered as part of the 
costs, make this provision contrary to the basic purpose of 
the contracts. Accordingly, it would seem that the words 
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of limitation, namely, “with respect to the business or 
property,” would so limit the provision as to exclude any 
portion of taxes on profits. 

The tax upon property used in the business would 
necessarily be an element of cost. A tax with respect to 
the business would naturally and primarily mean a tax 
incident to carrying out the business which the contracts 
called for, such, for example, as a tax paid to the rail- 
road carrier on freight transported, and would be pay- 
able whether a profit was realized or not. Such a tax 
would of course be an element of actual cost. 

If the words of limitation are thus construed, it makes 
this part of the definition of actual cost harmonious with 
the basic provision; while, if the whole paragraph is to be 
taken as including income and excess-profits taxes, 1t would 
be wholly inconsistent with the basic provision, because 
profits are the absolute antithesis of costs. I am per- 
suaded, therefore, that the words of limitation must be 
held to exclude taxes on profits; and it is clear that the 
income tax as applied to corporations is essentially a tax 
on profits. The excess-profits tax is of course a tax on 
profits only. 

Support is given to this construction by the Act of 
September 8, 1916, itself. In Part II of that Act relating 
to taxes upon corporations, under the heading of deduc- 
tions, it is provided that there shall be deducted from 
gross-income taxes paid within the year imposed by the 
authority of the United States, or its Territories or pos- 
sessions, or any foreign country, or under the authority 
of any State, county, school district, or municipality, or 
other taxing subdivision of any State, not including those 
against local benefits. (39 Stat. 769.) 

Comparing this with the provision relating to deduction 
of taxes in the case of the munition manufacturer’s tax, 
we see that there is a very essential difference in the word- 
ing. Again quoting the latter, “ Taxes of all kinds paid 
during the taxable year with respect to the business or 
property relating to the manufacture,” it is apparent that 
these two deductions, used in the same Act, were not in- 
tended to mean the same thing; otherwise, there would 
have been no difference in the phraseology. The former is 
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all-comprehensive, with the single exception of taxes as- 
sessed against local benefits, while the latter is limited to 
taxes paid “with respect to the business or property.” 
The latter is clearly the narrower provision, and I think 
must have been intended in the same sense as the like pro- 
vision in the contract, namely, to exclude such taxes as 
were not elements of cost or expense. Cf. Ashton Gas 
Co. v. Attorney General, (1906) A. C. 10; In re Saillard, 
(1917) 2 Ch. 401; Jn re Loveless, (1918) 2 Ch. 1. 

Moreover, it seems to me that if these contracts are to be 
construed as imposing on the Government the duty of 
paying the claim in question, then in substance and effect 
they amount to an exemption from taxation. In form, 
of course, the taxes have in fact been paid; but if the Gov- 
ernment under these contracts is required to pay back to 
the company whatever income and excess-profits taxes the 
latter is called upon to pay, the result in its ultimate 
analysis is to exempt the company from taxation. Well- 
settled rules of construction demand that in case of doubt 
this result must, if possible, be avoided. Zucker v. Fer- 
guson, 22 Wall. 527; Yazoo, etc., v. Thomas, 182 U.S. 174; 
Ford v. Delia & Pine Land Co., 164 U. S. 662; Berryman 
v. Whitman College, 222 U.S. 334; Durham Public Serv- 
ice Co. v. City of Durham, 261 U.S. 149. 

I might add that if the contracts are to be interpreted 
in accordance with the contention of the Bath Iron Works 
(Ltd.) a grave question is at once presented as to the 
power of the President, either directly or, as in this in- 
stance, through the head of an executive department, to 
enter into an agreement which in effect releases a taxpayer 
from the payment of income and excess-profits taxes. For 
in their ultimate analysis that is what these contracts, if so 
construed, would do. These circumstances, it seems to me, 
call for the application of the rule that where two pos- 
sible constructions exist, one of which will raise a grave 
question of power to enter into the contract, while the 
other will be free from any such embarrassment, the lat- 
ter should be adopted. United States v. Delaware & Hud- 
son Co., 213 U.S. 366. 

I accordingly have the honor to advise you that in my 
opinion the Secretary of the Navy was right in disallow- 
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ing the claim in question, and I recommend that you 
affirm his decision. 
Very respectfully, 
HARRY M. DAUGHERTY. 


To the PresipEntT. 


APPOINTMENT OF ARCHITECT OF THE CAPITOL. 


The power to appoint a person to the position of Architect of the 
Capitol rests alone with the President, and it is for him alone 
to determine whether any particular person possesses the neces- 
sary skill to discharge the duties attaching to that position. 


DEPARTMENT OF JUSTICE, 
August 18, 1923. 

Sm: I have the honor to comply with your oral request 
for an opinion on the question whether a person must in 
fact be an architect before he can be appointed to the 
position of Architect of the Capitol. A brief history of 
the office and a consideration of the duties the incumbent is 
called upon to perform will be helpful. The first men- 
tion that is inade of this position seems to have been in 
1850. By the Act of September 30, 1850, 9 Stat. 538, 
Congress appropriated $100,000 for the extension of the 
Capitol according to such plans as the President might 
approve, “to be expended under his direction, by such 
architect as he may appoint to execute the same.” Con- 
gress continued for many years thereafter to appropriate 
various sums for the construction of what was designated 
as the Capitol extension. Speaking generally, these vari- 
ous appropriation acts contain provisions conferring upon 
the Architect of the Capitol Extension, as he was then 
called, the power of doing certain things in connection 
with the work then in progress. Section 1816 of the Re- 
vised Statutes provides that all improvements, alterations, 
additions, and repairs of the Capitol Building shall be 
made by the direction and under the supervision of this 
architect. His salary was apparently paid for many years 
out of the lump sums yearly appropriated for carrying on 
the work of extending the Capitol Building. But by the 
Act of August 5, 1882, 22 Stat. 250, Congress for the 
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first time determined what his yearly compensation should 
be. and this practice has been continued ever since. 

By the Act of February 14, 1902, 32 Stat. 20, which is 
copied in the margin, the name of the office was changed 
to Superintendent of the Capitol Building and Grounds. 
The name was, however, changed back to Architect of the 
Capitol by the Act of March 3, 1921, 41 Stat. 1291, which 
is also copied in the margin.’ 

There can be no doubt that when the office was first 
created the work which Congress contemplated the in- 
cumbent should do was of a strictly architectural nature. 
But Congress has by various Acts added many duties 
wholly unrelated to architectural skill. ($1821, 1833, 
R. S.; Act of March 3, 1875, 18 Stat. 376; Act of August 
15, 1876, 19 Stat. 147; Act of March 3, 1877, 19 Stat. 298; 
Act of March 3, 1877, 19 Stat. 348; Act of March 3. 1881, 
21 Stat. 388; Act of July 11, 1888, 25 Stat. 258: Act of 
April 28, 1902, 32 Stat. 125; Act of March 4, 1907, 34 
Stat. 1865; Act of June 25, 1910, 36 Stat. 738; Act of 
August 26, 1912, 37 Stat. 605; Act of Julv 16, 1914, 38 
Stat. 458; Act of June 29, 1922, 42 Stat. 715.) 

The legislation passed by Congress, covering as it does a 
period of many years, plainly contemplates that a person 
holding this position is expected to do many things re- 
quiring for their proper performance a knowledge of 
architectural matters. And, as just indicated, other duties 
are imposed requiring no such training. But the power of 
appointment rests alone with the President. It is for him, 
and for him alone, to determine whether any particular 
person possesses the necessary skill to discharge the duties 
attaching to the position. 

I might add that when the bill to restore the old title 
of Architect of the Capitol was under consideration in 
the House of Representatives. an interesting debate took 
place on January 13, 1921. One of the Members stated 


1 Hereafter the office of Architect of the Capitol shall be designated as 
Superintendent of the Capitol Building and Grounds, and the Superin- 
tendent of the Capitol Building and Grounds shall hereafter exercise al] 
the power and authority heretofore exercised by the Architect of the Cap- 
itol, and he shall be appointed by the President. 

7 The title of “ Superintendent of the Capitol Building and Grounds” is 
hereby changed to “ Architect of the Capitol,” but this change shall not 
affect the status of the present incumbent or require his reappotntment. 
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that President Roosevelt had indicated his unwillingness 
to appoint to the office anyone who was not in fact an 
architect, and that the title was accordingly changed to 
Superintendent of the Capitol Building and Grounds 
(Act of February 14, 1902, swpyra), in order to obviate 
President Roosevelt’s objection (60, pt. 2, Cong. Rec., 
66th Cong., 3rd sess., p. 1388 e¢ seq.). 
Respectfully, 
W. D. RITER, 
Acting Attorney General. 
To the Present. 


CUSTOMS LAWS—DRAWBACK ON BLENDED FLOUR. 


Section 818 of the Tariff Act of 1922 (42 Stat. 940) permits a 
drawback upon the exportation of flour produced by mixing 
flour from domestic wheat and flour from imported wheat, both 
of which are ground within the United States, when the pro- 
portions of the respective wheats prescribed by the statute are 
used. 

Furthermore, the right to such drawback is not defeated because 
the person who grinds the imported wheat may purchase the 
domestic flour used in such blending, provided the flour is also 
ground in the United States. 


DEPARTMENT OF JUSTICE, 
August 20, 1928. 

Sr: I have the honor to reply to your letter of March 
20, 1923, asking my opinion as to the construction of 
§ 313 of the Tariff Act of 1922, c. 356, 42 Stat. 940, which 
reads in part as follows: 

“That upon the exportation of articles manufactured 
or produced in the United States with the use of imported 
merchandise, the full amount of the duties paid upon the 
merchandise so used shall be refunded as drawback, less 
1 per centum of such duties, except that such duties shall 
not be so refunded upon the exportation of flour or by- 
products produced from imported wheat unless an amount 
of wheat grown in the United States equa] to not less than 
$0 per centum of the amount of such imported wheat has 
been mixed with such imported wheat.” 

You ask whether the drawback provided for in this sec- 
tion may be allowed on blended flour produced from im- 
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ported and domestic wheat ground separately and mixed 
after grinding; and if so, whether the domestic flour may 
be purchased from firms other than the one by whom the 
imported wheat is ground. 

The enclosures transmitted with your letter show that 
the concrete case pending in your Department which raises 
this question involves the importation into the United 
States for milling here of wheat grown in Canada and the 
exportation of the flour produced therefrom. The en- 
closures also state that the wheat grown in Canada mixed 
with wheat grown in certain parts of the United States 
can be efficiently milled together; but that if wheat grown 
in certain other parts of the United States is mixed with 
wheat grown in Canada and the two are ground together, 
the resultant flour will be of poor quality, while the re- 
sultant flours of the wheats ground separately can be 
blended into a good composite flour. 

The purpose of the Tariff Act of 1922 is clearly and 
concisely stated in its title: 

“An Act to provide a revenue, to regulate commerce with 
foreign countries, to encourage the industries of the United 
States, and for other purposes.” (42 Stat. 858.) 

The manifest purpose of Congress, as thus stated by it, 
was to raise, and not to cut off, revenue; to protect, and not 
to prohibit, to promote, and not to destroy, business. The 
drawback upon the exportation of commodities manufac- 
tured in the United States from imported articles is al- 
lowed for the purpose of encouraging manufacture in the 
United States, thus giving American industry the benefits 
which accrue from the manufacture in this country of 
products from imported merchandise which, when so 
manufactured, are exported and sold in foreign lands. 
Campbell v. United States, 107 U. S. 407; Tide Water Oil 
Co. v. United States, 171 U. S. 210; Swan & Finch Co. 
v. United States, 190 U. S. 148. The Act, with respect to 
the manufacture of flour, is intended to benefit not alone 
the manufacturing but the agricultural industry of the 
United States as well. This benefit is brought about by 
placing a duty upon the importation of wheat and by the 
provision of § 313, which requires, as above shown, the 
utilization of a certain percentage of wheat grown in 
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the United States in the manufacture of flour from im- 
ported wheat before any drawback will be allowed. 

Any construction of this law which would hinder or 
interfere with the use of the wheat grown in the United 
States or with the manufacture in the United States of 
such flour would defeat the purposes of the Act. To re- 
quire the mixing of the wheat before grinding would, in 
view of the practical difficulties above stated, produce this 
very result. It would deprive the agricultural industry 
of the United States of this additional use of its wheat 
and at the same time deprive the manufacturing industry 
of this country of the benefits which Congress intended it 
should derive. The blending of the resultant flours from 
the separate grinding of the wheat grown in the United 
States and the wheat grown in Canada will fully accom- 
plish all of the purposes of the Act and carry out the 
manifest intention of Congress. The Act does not spe- 
cifically say that the wheat must be mixed before grinding, 
although an implication to that effect may arise from a 
strict and literal construction of the statute. But such an 
implication, as before stated, would be contrary to and 
defeat the objects, the purposes, and the intent of the 
statute. 

The intent of Congress is made all the plainer, it seems 
to me, by a consideration of the first part of the section 
now under review. That part provides, in the broadest 
terms, for a drawback upon the exportation of articles 
manufactured or produced in the United States with the 
use of imported merchandise. Congress was not concerned 
with the manner in which the exported articles might be 
manufactured or produced. The drawback is given to all 
articles manufactured or produced in this country with the 
use of imported merchandise, regardless of the method of 
manufacture or production. It 1s, therefore, not to be 
supposed that Congress in dealing with a drawback on 
exported flour intended the drawback to apply only to 
exported flour made by first mixing domestic with im- 
ported wheat. 

I am not unmindful of the rule that in dealing with 
drawbacks any doubt as to the construction of the statute 
must be resolved in favor of the United States. Swan 


The Secretary of the Treasury. 539 


Finch Co. v. United States, 190 U. S. 143. But the pur- 
pose of Congress in enacting the section under considera- 
tion is, it seems to me, too plain to permit of the applica- 
tion of this rule. 

I am, therefore, of the opinion that $ 313 permits a draw- 
back upon the exportation of flour produced by mixing 
flour from domestic wheat and flour from imported wheat, 
both of which are ground within the United States, when 
the proportions of the respective wheats prescribed by 
the statute are used. Furthermore, the right to such draw- 
back is not, in my opinion, defeated because the person 
who grinds the imported wheat may purchase the domestic 
flour used in such blending, provided the flour is also 
ground in the United States. 

Respectfully, 
W. D. RITER, 
Acting Attorney General. 


To the SECRETARY OF THE TREASURY. 


RELEASE OF COLLATERAL SECURITIES COVERING LOAN 
TO GULF, MOBILE & NORTHERN RAILROAD COMPANY. 


After a loan has been made by the United States, under section 
210 of the Transportation Act, 1920, as amended, to a carrier 
in accordance with the certificate of the Interstate Commerce 
Commission, the Secretary of the Treasury has, without exact- 
ing payment of any part of the principal, the power to release 
a portion of the security upon a finding by the Commission that 
the release is warranted and upon the issuance of q@ formal 
certificate under its seal authorizing the same. 


DEPARTMENT OF JUSTICE, 
August 21, 1928. 

Srr: I have the honor to reply to your letter of August 
6, 1923, in which vou request my opinion as to whether 
the Secretary of the Treasury is authorized to release 
$257,000 out of a total of $1,030,000 principal amount of 
First Mortgage 6% Series “A” Gold Bonds, due 1950, is- 
sued by the Gulf, Mobile & Northern Railroad Company 
under an indenture of mortgage dated October 1, 1920, 
executed and delivered to the United States Mortgage & 
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Trust Company of New York, as Trustee, and pledged 
as collateral security for a loan of $515,000 by the United 
States to that company under § 210 of the Transportation 
Act, 1920, 41 Stat. 468, as amended by the Act of June 
5, 1920, 41 Stat. 946. 

The papers submitted with your letter show that under 
date of November 15, 1920, the Interstate Commerce Com- 
mission issued to you its certificate No. 44, and later a sup- 
plemental certificate of the same number dated February 
3, 1921, concerning a loan of $515,000 made by the United 
States under this Act to the Gulf, Mobile & Northern Rail- 
road Company. These certificates certify to the making 
of the loan and state that the security to be given consists 
of the bonds above described, in the principal amount of 
$1,030,000. Under date of July 17, 1923, the Interstate 
Commerce Commission issued an amendment to certificate 
No. 44, the effect of which is an authorization for the re- 
lease of $257,000 principal amount of the bonds. 

Section 210 of the Transportation Act, 1920, as amended, 
defines the respective powers of the Commission and the 
Secretary of the Treasury with respect to these loans. So 
far as material here it is copied in the margin.’ In sub- 
stance it provides that the Commission and not the Secre- 
tary of the Treasury is to determine what the security shall 
be, and imposes on the latter the duty of accepting the 
security prescribed by the former. The terms and condi- 
tions of the loan are also to be those which the Commission 
may prescribe, but the form of obligation to be entered 
into is left to the determination of the Secretary. 

The question to be determined is whether after a loan 
has once been made in accordance with the certificate of the 
Commission, the Secretary of the Treasury has, without 


2Upon receipt of such certificate from the Commission the Secretary of 
the Trensury shall immediately, or as soon as practicable, make a loan of 
the amount recommended in such certificate out of any funds in the re- 
volving fund provided for in this section and accept the security prescribed 
therefor by the Commission. All sucb loans shall bear interest at the 
rate of 6 per centum per annum, payable semiannually, to the Secretary 
of the Treasury, and to be placed to the credit of said revolving fund. 
The form of obligation to be entered into shall be prescribed by the Secre- 
tary of the Treasury, but the time, not exceeding fifteen years from the 
making thereof, within which such loan is to be repaid, the security which 
is to be taken therefcr, and the terms and the conditions of the Joan shall 
be in accordance witb the findings and the certiticate of the Commission. 
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exacting payment of any part of the principal, the power 
to release a portion of the security upon a finding by the 
Commission that the release is warranted and upon the 
issuance of a formal certificate under its seal authorizing 
the same. 

In my opinion the power exists. I am not unmindful 
of the rule that an officer who has once entered into a 
contract on behalf of the United States pursuant to statu- 
tory authority, is thereafter powerless to change the con- 
tract by agreeing to new conditions which impose an added 
burden on the Government or operate to its disadvantage. 
But this rule is not applicable here, for in my opinion 
Congress intended, in passing the legislation now under 
review, to give the Commission and the Secretary full 
authority to act as they deem best in the public interests. 
The declared purpose of Congress in providing that loans 
should be made to carriers was to enable the latter properly 
to serve the public during the transition period following 
the termination of Federal control. Provision was ac- 
cordingly made for governmental loans to enable them to 
meet maturing indebtedness, to provide additions and 
betterments, and to secure equipment. Upon being satis- 
fied that the proposed loan for one of the enumerated pur- 
poses is necessary to enable the carrier properly to meet 
the transportation needs of the public and that its earning 
power and the value and character of the security are such 
as to afford reasonable assurance that the loan will be 
repaid, the Commission is authorized to proceed with the 
issuance of the necessary certificate. The authority thus 
given is, I think, a continuing one. In this instance the 
Commission, from the very fact that it issued the certificate 
mentioned, is apparently convinced that the release of a 
part of the security is desirable to enable the railroad to 
provide itself with additional funds for legitimate carrier 
purposes; that the value of the property back of the se- 
curity is greater now than when the loan was made; and 
that the security to be retained is reasonably sufficient to 
protect the Government. In short, that no disadvantage 
will accrue by the action proposed to be taken. 

Under date of June 13, 1921, I advised you that in my 
opinion you had authority under the section in question to 
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permit a carrier to whom a loan secured by certain col- 
lateral had been made to substitute other security in lieu 
of that originally given, the Commission having issued its 
certificate authorizing this to be done (32 Op. 574). That 
opinion, of course, proceeded on the assumption that the 
substitution there mentioned would not, in the opinion of 
the Commission, operate to the disadvantage of the United 
States. The same principle is applicable here. 

What is now proposed to be done is not to change the 
contract in a material sense or to release the railroad from 
the obligation it assumed, but merely, in the exercise of 
sound business discretion, to permit the return of a por- 
tion of the security pledged no longer needed to satisfy 
the requirements of the statute that the security must be 
such as will furnish reasonable assurance of the railroad’s 
ability to repay. I think the intent of Congress was to 
give a continued jurisdiction over this matter and to au- 
thorize the Commission and the Secretary to act as new 
conditions might warrant. 

What I have said, however, should not be construed to 
mean that in my opinion you mus¢ release the security 
mentioned. That question is not before me. It is sufficient 
to say in reply to your question that you have the author- 
ity, on a certificate such as the Commission has issued 
to order the release. 

In reply to your inquiry as to the conditions to be im- 
posed if the power to release exists, I have the honor to 
advise you that the Commission, in giving its authoriza- 
tion to release, has not deemed it necessary to exact any 
further conditions. There would accordingly seem to be 
no need of imposing new ones, the evident intent of the 
Commission being that all the terms and conditions attach- 
ing to the loan when originally made should stand unim- 
paired. | 

Respectfully, 
W. D. RITER, 
Acting Attorney General. 
To the SECRETARY OF THE TREASURY, 
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LIABILITY OF NAVAL OFFICERS FOR COAL FURNISHED 
BY THE NAVY. 


Prior to the passage of the Act of March 2, 1923 (42 Stat. 1377, 
1385), naval officers, while receiving rental allowances in accord- 
ance with the provisions of section 6 of the Act of June 10, 1922 
(42 Stat. 628), were not liable for coal furnished them by the 
Navy. 


DEPARTMENT OF JUSTICE, 
August 29, 1923. 

Sir: I have before me your letter of August 11, 1923, 
requesting my opinion as to the hability of certain naval 
officers for fuel (coal) furnished them by the Navy between 
July 1, 1922, and March 2, 1923. The question in the main 
turns on the construction to be given to two Acts of Con- 
gress now to be considered. 7 

First. The Act of June 10, 1922, ¢. 212, 42 Stat. 625, 
contains a new and comprehensive plan for determining 
the pay and allowances of the officers and enlisted men of 
the Army, Navy, Marine Corps, Coast Guard, Coast and 
Geodetic Survey, and Public Health Service. Of its 22 
sections only three, sections 6, 15, and 21, demand special 
consideration here. Section 6! provides in substance that 
officers on the active list below the grade of brigadier gen- 
eral or the equivalent of this grade in the other branches 
of services, shall, if public quarters are not available, be 
entitled at all times, in addition to their pay, to a money 
allowance for whiat is designated as rental of quarters. 
The maximum to be allowed is $20 per room a month, and 
this amount is to govern for the fiscal year 1923. The 
Secretary of Labor is directed to furmish yearly to the 
President a certificate showing the comparative cost of 
rents throughout the United States during the preceding 
calendar year, and if this certificate, as compared with the 
rental cost in 1922, shows a change, the President is to 
adjust the allowance accordingly. The amount per room 
being thus fixed, the total allowance is to be determined by 
multiplying that amount by the number of rooms which 


— 


1That each commissioned officer on the active list or on active duty below 
the grade of brigadier general or its equivalent, in any of the services 
mentioned in the title of this Act, if public quarters are not available, shall 
be entitled at all times, in addition to his pay, to a money allowance for 
rental of quarters, the amount of such allowance to be determined by the 
rate for one room fixed by the President, etc. (42 Stat. 628.) 
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the officer is entitled to; and the number of rooms is in 
turn determined by the base pay which the officer receives. 

Section 15? provides that existing laws authorizing 
commutation of quarters, heat and light are repealed, effec- 
tive July 1, 1922; and section 21* declares that nothing 
in the Act shall operate to change in any way existing 
laws or regulations thereunder governing allowances in 
kind for quarters, heat, and light. 

In view of the fact that all laws authorizing commuta- 
tion of quarters, heat, and light are repealed, while all 
laws and regulations governing allowances in kind for 
quarters, heat, and light are declared to remain unchanged, 
it becomes important to consider what laws and regulations 
are embraced in the latter category. An officer is furnished 
quarters, heat, and light in kind when these things are 
provided by the Government itself. When not so fur- 
nished, the officer is given a money allowance, called com- 
mutation, which is supposed to be the equivalent of what 
the Government is obliged but is unable to furnish. 
United States v. Phisterer, 94 U.S. 219. 

The practice of allowing commutation of quarters has long 
been in vogue and it is significant that Congress in dealing 
with ths subject has used the term, not as comprehending 
heat and light, but as merely embracing, what the name 
plainly implies, a place to live. By the Act of July 15, 1870, 
c. 294, 16 Stat. 320, it was provided that the pay therein 
prescribed for officers should be in full of all commutation 
of quarters, fuel, forage, servants’ wages and clothing, lon- 
gevity rations, and all allowances of every name and nature 
whatever. But this was followed by a proviso that fuel, 
quarters, and forage in kind might be furnished as allowed 
by law and regulations. These provisions were afterwards 
carried into the Revised Statutes (secs. 1269, 1270). The 
prohibition against commutation of quarters remained un- 
impaired until changed by the Act of June 18, 1878, c. 263, 
20 Stat. 151, which, after prescribing that officers should be 


2That existing laws authorizing increase of pay for foreign service and 
commutation of quarters, heat, and light are hereby repealed, effective July 
1, 1922. (42 Stat. 632.) 

*That nothing in this Act shall operate to change in any way existing 
laws, or regulations made in pursuance of law, governing pay and allow- 
ances of the General of the Armies, . ..; nor allowances in kind for quar- 
ters, heat, and Hight for officers and warrant officers; ... (42 Stat. 638.) 
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furnished quarters in kind, expressly made provision for 
commutation of quarters, in case public quarters were not 
available, at a rate not exceeding $10 per month per room, 
which was afterwards increased to $12. Act of June 23, 
1879, c. 35, 21 Stat. 31; Act of Mar. 2, 1907, c. 2511, 34 Stat. 
1168; Act of Mar. 4, 1915, c. 143, 38 Stat. 1069. 

The Act of July 15, 1870, supra (sec. 1270, R. S.), ex- 
pressly provided, as we have just seen, that fuel in kind 
might be furnished officers according to law and regula- 
tions. But by the Act of June 18, 1878, c. 263, 20 Stat. 
150, the “allowance of or commutation for fuel to com- 
missioned officers ” was prohibited. It was, however, pro- 
vided that fuel might be purchased at a designated price; 
and by the Act of June 12, 1906, c. 3078, 34 Stat. 250, it 
was again provided that fuel might be purchased at a 
designated price, the amount, however, being limited to the 
actual personal necessities of the officers. 

By the Act of March 2, 1907, c. 2511, 34 Stat. 1167, it 
was provided: . 

“That hereafter the heat and light actually necessa 
for the authorized allowance of quarters for officers and 
enlisted men shall be furnished at the expense of the United 
States under such regulations as the Secretary of War 
may prescribe.” 

Under the power thus conferred regulations were issued 
by the Secretary of War. Paragraph 1036, Army Regula- 
tions, 1913, as amended by C. A. R. 108 of August 14, 
1920,‘ provides that officers on duty at any station and 


4a. Each officer or enlisted man entitled to and occupying public quarters, 
or quarters other than public where public quarters are not available, 
when commutation of heat is not paid by the Government, will be furnished 
at the expense of the United States with the necessary quantity of 
fuel. ... 0. The foregoing provisions of this paragraph will not be con- 
strued as precluding an officer or enlisted man, who is occupying quarters 
other than public, from being furnished fuel in kind, within the authorized 
allowance, in lieu of commutation of heat, when authorized by the command. 
ing officer of the station at which the officer or enlisted man ig on 
duty... . c¢. When an officer or enlisted man ts occupying quarters other 
than public, the Quartermaster Corps will pay commutation ... or, in lieu 
thereof, furnish fuel in kind on the basis prescribed above where practicable 
to do so. The commanding officer of each station will decide whether 
commutation or fuel in kind will be furnished to officers and enlisted men 
on duty at his station and occupying quarters other than public Alj 
officers and enlisted men on duty at any station and occupying quarters 
other than public will draw either commutation of fuel or fuel in kind, as 
determined by the commanding officer of the station in each individual cage. 
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occupying nonpublic quarters because of the unavailability 
of public quarters, are entitled either to commutation of 
fuel or to fuel in kind, as the commanding officer may 
determine. Paragraph 1057,5 Army Regulations, 1913, 
deals with light, and provides in substance that officers 
occupying nonpublic quarters are entitled to commuta- 
tion of light. 

Furthermore, ever since the passage of the Act of 
March 2, 1907, supra, directing that heat and light neces- 
sary for the authorized allowance of quarters for officers 
and enlisted men should be furnished at the expense of 
the United States the various Army appropriation acts 
disclose that Congress has always recognized the broad 
difference between quarters on the one hand and heat and 
light on the other, thus plainly evincing that in using 
quarters in section 6 of the Act of June 10, 1922, it in- 
tended to give that word its well-recognized meaning. 
Mar. 2, 1907, c. 2511, 34 Stat. 1158, 1163, 1167; May 11, 
1908, c. 163, 35 Stat. 106, 113, 117, 119; Mar. 3, 1909, c. 
252, 35 Stat. 732, 739, 742, 744; Mar. 23, 1910, c. 115, 36 
Stat. 243, 249, 252, 255; Mar. 3, 1911, c. 209, 36 Stat. 1037, 
1043, 1047, 1049; Aug. 24, 1912, c. 391, 37 Stat. 569, 575, 
579, 581; Mar. 2, 1913, c. 93, 37 Stat. 704, 709, 712, 714; 
Apr. 27, 1914, c. 72, 38 Stat. 351, 358, 361, 364; Mar. 4, 
1915, c. 143, 38 Stat. 1062, 1069, 1073, 1076; Aug. 29, 1916, 
c. 418, 39 Stat. 619, 628, 631, 636; May 12, 1917, c. 12, 40 
Stat. 40, 48, 51, 56; June 15, 1917, c. 29. 40 Stat. 182, 190, 
191, 195; Oct. 6, 1917, c. 79, 40 Stat. 345, 357, 358, 363; 
July 9, 1918, c. 143, 40 Stat. 845, 854, 856, 861; July 11, 
1919, c. 8, 41 Stat. 104, 112, 114, 118; June 5, 1920, c. 240, 
41 Stat. 948, 956, 958, 963; June 50, 1921, c. 33, 42 Stat. 68, 
75, 77, 83; June 30, 1922, c. 253, 42 Stat. 716, 724, 797. 

In the light of all this legislation I now pass to a con- 
sideration of the question whether Congress, in providing, 
as it did in section 6 of the Act of June 10, 1922, that offi- 
cers not provided with public quarters should be paid a 
designated sum for rental of quarters, intended this allow- 


8 Where an officer or enlisted man occupies quarters other than public, the 
Quartermaster Corps will pay commutation of light to such officer or enlisted 
man. ... (This was amended by C. A. R. 81 of October 1, 1918, but in 
particulars not important here.) 
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ance to cover fuel and light as well. If we confine our- 
selves to an examination of the language of the Act itself, 
no ambiguity as to its meaning can arise. It is to my 
mind plain that Congress did not employ the phrase 
“rental of quarters” as including heat and light. Indeed, 
the very word “rental,” while entirely proper when used 
in connection with “quarters,” is altogether out of place 
when associated with heat and light, which are not rented 
hut purchased. But the fact that Congress in the Act now 
under consideration refers not alone to quarters but to 
heat and light as well shows that it regarded quarters as 
something entirely different from fuel and light. In sec- 
tion 6 it deals alone with rental of quarters. That this 
phrase was not used as including heat and light is empha- 
sized by the fact that the Secretary of Labor is directed 
yearly to report to the President merely the “ comparative 
cost of rents,” a report on the comparative cost of fuel 
and light not being required. 

The Act then on its face seems free from any doubt. It 
makes an allowance for rental of quarters if no public 
quarters are available; all existing laws relating to com- 
mutation of quarters, heat, and light are abolished; but in 
emphatic and unequivocal language Congress declares that 
nothing in the Act shall operate to change in any way 
existing laws or regulations governing allowances in kind 
for quarters, heat, and light. If, therefore, existing laws 
and regulations authorized, as the foregoing review shows 
they did, the furnishing of fuel in kind to an officer re- 
ceiving commutation of quarters because of the unavail- 
ability of public quarters, it would seem clear that Con- 
gress intended this right to remain unimpaired. 

The only doubt as to what it intended arises not from the 
Act itself but from a remark made on the floor of the 
Senate by the chairman of the joint committee of both 
Houses in explaining the features of the bill which this 
committee, under the Act of May 18, 1920, c. 190, 42 Stat. 
604, was authorized to draft. The chairman (Wadsworth, 
of New York) said: 

“ Under the existing law the officers of all these services 
receive certain allowances under certain circumstances. 
For example, officers who are not housed in Government 
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quarters but are compelled to rent quarters for themselves 
and their families are paid by the Government an al- 
lowance known as commutation of quarters.... In ad- 
dition to that, under present law, officers of these services 
receive allowances for heat and light when they are not 
housed in Government quarters. 

“This bill abolishes those three allowances and sub- 
stitutes one allowance, called the rental allowance; .. .” 
(Cong. Rec., vol. 62, pt. 7, p. 7348.) 

Even if this language can be construed as including al- 
lowance in /ind, which is not free from doubt, the situation 
is not altered. Although debates in Congress expressive 
of the views and motives of individual members may not be 
resorted to in ascertaining the meaning and purpose of 
the lawmaking body, it is nevertheless true that committee 
reports and explanatory statements made by a committee 
member in charge of a bill in course of passage may, in 
case of obscurity, be examined. Duplex Co. v. Deering, 
254 U.S. 443. But where an Act is clear upon its face this 
practice may not be indulged, the purpose of such a rule 
being to solve doubt and not to create it. Wisconsin R. R. 
Comm. v. C.B.& Q. R. R. Co., 257 U.S. 568; Standard Co. 
v. Magrane-Houston Co., 258 U.S. 346. Cf. Russell Motor 
Co. v. United States, 261 U. S. —.® 

Second. The Army Appropriation Act of March 2, 1923, 
c. 178, 42 Stat. 1385, after appropriating an amount for 
rental allowances, goes on to provide: 

“Nothing contained in any existing laws, or regula- 
tions or orders promulgated in pursuance of law, shall 
authorize on or after July 1, 1922, the issue of heat or 
light in kind to any person in the Army, Navy, Marine 
Corps, Coast Guard, Coast and Geodetic Survey, and Pub- 
lic Health Service while such person is receiving an al- 
lowance for rental of quarters under the provisions of the 
Act entitled ‘An Act to readjust the pay and allowances 


¢ While the bill was being considered in the House, McKenzie, of Illinois, 
one of the members of the joint committee, said by way of explanation: 
“The committee recommends the repeal of all existing Jaws governing the 
commutation for rooms, heat, and light, and in lieu thereof the adoption of 
section 6 of the pending bill." (Cong. Rec., vol. 62, pt. 6, p. 6548.) But 
this is not the equivalent of saving that sec. 6 was intended to prohibit 
the furnishing of fuel and light in kind, to an officer receiving a rental 
allowance. 
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of the commissioned and enlisted personnel of the Army, 
Navy, Marine Corps, Coast Guard, Coast and Geodetic 
Survey, and Public Health Service,’ approved June 10, 
1922.” 

In view of this legislation it is, of course, clear that the 
issuance of heat and light in kind to an officer drawing 
commutation of quarters is now prohibited. But the en- 
actment of this law indicates that Congress at least was 
doubtful as to the scope of the earlier one. United States 
v. Field, 255 U. S.. 257. And the enactment of the later 
statute is possibly a legislative interpretation that the 
earlier law did not embrace what the later law is intended 
to cover. Smietanka v. First Trust & Savings Bank, 257 
U. S. 602. 

There can be no question that Congress possesses the 
power to change the future compensation of an officer, 
United States v. Fisher, 109 U. S. 148, United States v. 
McDonald, 128 U. S. 471, Fisk v. Jefferson Police Jury, 
116 U. S. 131; or to abolish the office altogether, Crenshaw 
v. United States, 134 U. S. 99. But the question here to be 
considered is whether, after the officer has performed the 
service pertaining to his office, the power exists to compel 
him to refund what has lawfully been paid him for serv- 
ices performed; for allowances to military and naval offi- 
cers are a part of their compensation. Sherburne v. United 
States, 16 Ct. Cls. 491. 

The existence of the power is doubtful. It would seem 
that when an officer receives an allowance, lawful when 
made, a vested right accrues which can not, consistently 
with constitutional provisions, be disturbed. Forbes Boat 
Line v. Board of Commrs., 258 U.S. 338; United States v. 
Northern Pac. Ry. Co., 256 U.S. 51; Payne v. Central Pac. 
Ry. Co., 255 U. S. 228; Payne v. New Mexico, 255 U. S. 
367; Wyoming v. United States, 255 U. 8. 489; United 
States v. Rowell, 243 U. S. 464; Httor v. Tacoma, 228 U.S. 
148; Choate v. Trapp, 224 U. 8S. 665; Fisk v. Jefferson 
Police Jury, 116 U.S. 181; Sinking Fund Cases, 99 U.S. 
700. 

But it is unnecessary to determine this question. It is a 
familiar rule of statutory construction that where two 


possible interpretations may be indulged, one of which 
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will sustain the statute as against constitutional attack 
while the other will lead to its destruction, the former is 
to be followed. St. Louis S. W. Ry. Co. v. Arkansas, 235 
U. S. 350, et passim. And the rule has been broadened. 
If two possible interpretations may be given, one of which 
will raise grave doubts of constitutional validity while 
the other will be free from that embarrassment, the latter 
is to be adopted. United States v. Delaware & Hudson 
Co., 218 U. S. 366; United States v. Jim Fuey Moy, 241 
U. S. 394; Baender v. Barnett, 255 U. S. 224; Texas v. 
Eastern Texas Rk. R. Co., 258 U. S. 204. Applying this 
principle I conclude that when Congress prohibited, as it 
did in the Act of March 2, 1923, the issuance after July 1, 
1922, of heat and light in kind to officers drawing commu- 
tation of quarters, it did not intend that officers drawing 
such commutation to whom fuel in kind had been law- 
fully supplied before the Act of March 2, 1923, was passed, 
should be called upon to pay back the value of the coal. 
So construed a field still exists, although possibly a narrow 
one, for the statute to operate. 

Third. The remaining question relates to the allowances 
to which naval officers are entitled. The Act of March 3, 
1899, c. 413, sec. 18, 30 Stat. 1007, provides: 

“That, after June thirtieth, eighteen hundred and 
ninety-nine, commissioned officers of the line of the Navy 
and of the Medical and Pay Corps shall receive the same 
pay and allowances, except forage, as are or may be pro- 
vided by or in pursuance of law for the officers of corre- 
sponding rank in the Army: .. .” 

The Act of May 13, 1908, c. 166, sec. 1, 35 Stat. 127, 
provides: 

“ Hereafter all commissioned officers of the active list 
of the Navy shall receive the same pay and allowances 
according to rank and length of service, and the annual 
pay of each grade shall be as follows: 

Inasmuch as officers of the Army drawing commutation 
of quarters were allowed, during the period in question, 
to be furnished with fuel in kind, it follows that officers 
of the Navy were, under like circumstances, given the 
same right. 15 Comp. Dec. 809; 27 Op. 261. 
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Your letter does not specifically state whether the offi- 
cers to whom you refer received a rental allowance in 
accordance with the provisions of section 6 of the Act of 
June 10, 1922; but the Judge Advocate General of the 
Navy, to whose opinion you refer, in effect states that to 
be the fact, and I have proceeded on that assumption. I 
accordingly have the honor to advise you that in my opin- 
ion the naval officers are not liable for the coal furnished. 

Respectfully, 
W. D. RITER, 
Acting Attorney General. 
To the SECRETARY OF THE Navy. 


GOVERNMENT CONTRACT WITH ALABAMA POWER CO. 


By the terms of a certain contract, herein set forth, which was en- 
tered into between the United States and the Alabama Power 
Co., it will be the duty of the United States to remove its build- 
ings, machinery, and equipment from the lands and right of 
way of the Alabama Power Co., unless the United States elects 
to sell the property to said company under the general power 
vested in the Secretary of War within the time fixed by the notice 
from the company. 

The United States has the power, however, to condemn for public 
purposes the lands of the Alabama Power Co., including those 
upon which the Government structures have been placed, if funds 
are available to pay the award. 


DEPARTMENT OF JUSTICE, 
August 4, 1928. 


Sm: I am in receipt of your letter of July 21, 1923, in 
which, after referring to my opinion of May 24, 1922 (33 
Op. 160), you ask my advice upon another question aris- 
ing in connection with the contract made during the World 
War with the Alabama Power Co. 

The general scope and some particular features of that 
contract were described in my former opinion. For pres- 
ent purposes it seems sufficient to say that at the tirne 
negotiations were begun the Alabama Power Co. was a 
public-service corporation organized under the laws of 


Notre.—This opinion was temporarily withheld from publication and later 
released. 
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Alabama and then engaged in generating and distributing 
power from a hydroelectric plant on the Coosa River and 
also from a steam reserve plant located on the Warrior 
River near the mouth of certain coal mines and about 88 

miles from Muscle Shoals, where the Government was 
- about to erect nitrate plants mainly for war purposes. The 
company then owned aright of way for a transmission 
line extending 20 miles toward Muscle Shoals. By the 
contract it agreed to acquire at its own expense a right of 
way for a transmission line for the remaining distance. It 
was then to build at the expense of the United States on 
its own lands an additional steam generating plant or unit 
and a substation connected therewith designated, respec- 
tively, as the Warrior extension and the Warrior sub- 
station. It was also to erect at the Government’s expense 
on its own right of way a transmission line to the Gov- 
ernment’s plants at Muscle Shoals. The Government was 
to acquire no title to the land or right of way, and it was 
specifically provided that the structures erected at the Gov- 
ernment’s expense were to be treated as personal property 
of the United States. When completed and tested the com- 
pany was to operate at its own expense the Warrior ex- 
tension, the substation, and the transmission line, and 
deliver electric power to the United States at its nitrate 
plants at a price of 63 mills per kilowatt hour for a 
period of 10 years from the date of the contract. Two 
mills per kilowatt hour of the 64 mills agreed to be paid 
were, however, to be retained by the United States as an 
accumulating fund to be ultimately applied as payment by 
the company, so far as it would go, for the Government’s 
property in the Warrior extension and Warrior substa- 
tion in case the company should finally purchase the same 
under one of several alternative provisions stated below. 
The structures provided for were erected in accordance 
with the contract, and the Government paid therefor as 
provided. Actual warfare was ended by the armistice be- 
fore the commencement of operations, and the plants were 
never operated except for a short test run thereafter made, 
and of course no fund was accumulated in the hands of the 
Government. 
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The contract, in Article XXII, contained a number of 
provisions in the alternative for the sale or disposition of 
the Government’s plants and equipments placed upon the 
lunds of the company. Stated in substance and effect and 
omitting unnecessary details, these provisions were-sub- 
stantially as follows: 

1. At any time after three years from the termination 
of the war the United States had the option to sell to the 
company, and, on the Government’s demand, the company 
was required to buy, the Warrior extension and substation 
at a value to be fixed by arbitration. 

2. When the accumulated fund should be equal to or 
greater than the actual cost to the United States of the 
Warrior extension and Warrior substation, the company 
could demand that the United States convey these prop- 
erties to it. 

3. The company could at any time demand that the 
United States convey the same properties to it upon pay- 
ment by the company of any excess of the actual cost 
thereof over the amount of the fund then accumulated. 

4, At any time after December 1, 1926, or at such earlier 
time as the United States should finally cease to take energy 
under the contract, the company could demand that the 
value of the Warrior extension and substation be fixed by 
arbitration and could then buy them at the arbitrated 
value. 

5. If the company should fail or refuse, on the demand 
of the Government, to purchase under any of the foregoing 
provisions the Government could sell the Warrior exten- 
sion and Warrior substation to another, but the purchaser 
would acquire no right to operate them but only the right 
to remove them from the company’s land within six 
months. 

6. If the Warrior extension and Warrior substation were 
not sold to the company as above provided within a period 
of 10 years, or, said properties not having been so sold, the 
United States or its successor in interest should cease for 
365 consecutive days to take energy from the Warrior ex- 
tension, the United States, upon six months’ notice in writ- 
ing from the company, was required to remove the Warrior 
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extension and substation from the lands of the company 
unless within 90 days after receipt of such notice the Gov- 
ernment should exercise its option to require the company 
to purchase at a price to be fixed by arbitration. 

All the foregoing provisions related only to the Warrior 
extension and substation and not to the transmission line. 
As to the transmission line, it was provided— 

7. If the United States or its successor should for two 
consecutive years fail to take energy from the Warrior 
extension, and in any event at the expiration of 10 years 
the United States should, upon six months’ written notice 
from the company, remove the transmission line and ap- 
purtenances from the right of way, provided, however, 
that upon receipt of such notice the Government might re- 
quire the company to purchase the same at their fair value 
to be fixed by arbitration. 

8. If at any time within 10 years from the date of the 
contract the United States should sell or lease its nitrate 
plants, it’ could assign and transfer to the purchaser or 
lessee thereof the right to demand and receive electric 
energy under the contract to the extent of the capacity of 
the Warrior extension at that time and any other rights 
under the contract as might be agreed upon between the 
purchaser or lessee and the United States, excluding, how- 
ever, certain specific rights enumerated, and with a further 
condition that the successor of the United States should 
not, without the consent of the company, sell or dispose 
of any energy supplied by it except to tenants on the prop- 
erties of the successor. 

At the time negotiations were begun there was probably 
no authority for any Government official to enter into a 
contract for the use of the lands of another for the erection 
of structures, etc., thereon by the Government. However, 
before the contract was signed Congress passed the Act of 
April 11, 1918, 40 Stat. 518, amending the provisions of the 
Act of July 2, 1917, 40 Stat. 241. As amended, the statute 
reads as follows: 

“That hereafter the Secretary of War may cause pro- 
ceedings to be instituted in the name of the United States, 
in any court having jurisdiction of such proceedings for 
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the acquirement by condemnation of any land, temporary 
use thereof or other interest therein, or right pertaining 
thereto, needed for the site, location, construction, or prose- 
cution of works for fortifications, coast defenses, military 
training camps, and for the construction and operation of 
plants for the production of nitrate and other compounds 
and the manufacture of explosives and other munitions of 
war and for the development and transmission of power 
for the operations of such plants; such proceedings to be 
prosecuted in accordance with the laws relating to suits for 
the condemnation of property of the States wherein the 
proceedings may be instituted: Provided, That when the 
owner of such land, interest, or rights pertaining thereto 
shall ffx a price for the same, which in the opinion of the 
Secretary of War shall be reasonable, he may purchase or 
enter into a contract for the use of the same at such price 
without further delay; * * *.” 

It seems clear that under this statute the Secretary of 
War was authorized to purchase a reght to use temporarily 
the lands of another for the purpose of erecting plants and 
structures thereon for the development and transmission of 
power for operating nitrate plants. 

After the Warrior extension, Warrior substation, and 
transmission line were completed by the company and paid 
for by the United States, the armistice having intervened, 
the United States gave notice (March 24, 1919), under an- 
other provision of the contract, that it would suspend its 
demand for energy under the contract. The suspension 
has continued to this time. 

The United States never attempted to exercise its option 
to require the company to purchase at an arbitrated value. 
The company, on its part, has never attempted to exercise 
its option to buy the plants at their cost to the United 
States, or demanded that the value of the properties be 
fixed by arbitration and offered to buy them at such value. 

In my opinion of May 24 I held that the provisions giv- 
ing to the company an option to purchase and the pro- 
visions by which the Government was to sell at an arbi- 
trated value were invalid for want of power in the Secre- 


556 Government Contract with Alabama Power Co. 


tary of War to give an option or to agree to sell at values 
to be determined by arbitration. 

You now request a further opinion ag to whether, in view 
of the fact that those provisions of the contract were in- 
valid, and in case the United States should determine not 
to sell the property to the Alabama Power Co. under the 
general power vested in the Secretary of War within the 
time fixed by the notice from the company, it will be the 
duty of the United States to comply with the provisions 
of the contract with reference to removal. 

The answer to your question seems to depend mainly on 
the further question whether the fact that the option and 
arbitration features, which are invalid, are so related to the 
contract as a whole as to make it entirely invalid, or in 
any even to make invalid the provision for removal in case 
none of the options is exercised. 

It will be noted, in the first place, that the option and 
arbitration provisions are not z/egal in the sense that they 
are immoral or malum prohibitum. They are merely void 
for want of power in the Secretary to enter into them. In 
the second place, all the provisions for disposal are merely 
alternatives (a) to meet different contingencies which 
might or might not arise, or (0) to enable the parties, re- 
spectively, to secure results which they might or might not 
wish to secure when the time came. If any one of these 
alternative provisions were invoked by the party having 
the initiative under it, and the other responded by doing 
the thing required, all the other provisions would be super- 
seded and wholly eliminated. 

Apparently the United States did not desire to sell at an 
arbitrated price, for it did not attempt to proceed under 
its option, but, instead, raised the question of its power to 
do so. | 

The options to buy at cost or at an arbitrated value may 
have been among the considerations moving the company 
to enter into the contract, but when the time came it re- 
frained from any attempt to proceed thereunder and is not. 
now relying thereon, but solely on the provision for re- 
moval. It seems clear, therefore, that none of the option 
or arbitration features is so interwoven with other parts 
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of the contract that its elimination affects the validity 
of other provisions not in themselves invalid. They have, 
in fact, been eliminated by the omission of the parties to 
act under them, as well as by the fact that they have been 
found invalid. 

The contract then must be considered at the present time 
simply as a contract for the temporary use of the com- 
pany’s lands and right of way, with an obligation on the 
part of the Government to remove its buildings, machinery, 
and equipment from the lands and right of way of the 
company when it finally ceases to use them. 

There can be no doubt, I think, that statutory authority 
in the Secretary of War to contract for the “temporary ” 
use of the lands of another by placing Government build- 
ings and machinery upon them, carries with it authority to 
stipulate for the removal thereof and the restoration of the 
lands to the owner in their former condition. 

If, therefore, we look to the contract alone, your question 
must be answered in the affirmative. 

I deem it proper to say, however, that, in one respect at 
least, this contract does not control the relation of the 
United States to the Alabama Power Co. and the proper- 
ties with which the contract deals. The United States has 
the power to condemn for public purposes the lands of the 
company, including those upon which the Government 
structures have been placed. This is a sovereign attribute 
which no officer of the Government can waive or impair by 
contract or otherwise; so that, if there is now in force 
any legislation authorizing you as an officer of the Gov- 
ernment to condemn these lands for public purposes, you 
are free to initiate proceedings notwithstanding the con- 
tract. There is no doubt that under the Act of July 2, 
1917, already set forth, you were authorized to condemn 
this land, and the only question is whether that authority 
has since been revoked. By the Act of February 28, 1920 
(41 Stat. 453), a provision contained in the Army Appro- 
priation Act of July 11, 1919 (41 Stat. 104, 125), was modi- 
tied and amended so as to read in part as follows: 

“That no part of any of the appropriations made herein 
nor any of the unexpended balances of appropriations 
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heretofore made for the support and maintenance of the 
Army or the Military Establishment shall be expended 
for the purchase of real estate * * * except where in- 
dustrial plants have been constructed or taken over by the 
Government for war purposes, and the purchase of land 
is necessary in order to protect the interest of the Govern- 
ment ; s 8 *€) 

It seems clear that the exception made in this Act is 
broad enough to continue in you the authority to condemn 
the lands here involved, if funds are available to pay the 
award. A finding by you that the acquisition of such lands 
is necessary In order to protect the Government’s interests 
is all that 1s needed to the maintenance of a condemnation 
suit. (United States v. Forbes, 259 Fed. 585; affirmed by 
the Circuit Court of Appeals, 268 Fed. 273.) A like de- 
cision was recently made by the District Court, Eastern 
Division of Virginia, in United States v. Old Dominion 
Land Co. et al. In both cases it was further held that it 
was Immaterial that the property was no longer needed for 
war purposes. <A formal finding, of course, is unnecessary. 
The institution of a suit by your direction would be suf- 
ficient. 

Respectfully, 
A. T. SEYMOTR, 
Acting Attorney General. 
To the SecreTary oF War. 


PORTO RICO—LEGALITY OF BOND ISSUE. 


The proposed issuance by the Government of Porto Rico of 
$1,000,000 of public improvement bonds, being authorized by Act 
No. 62 of the Legislature of Porto Rico of July 16, 1921, and 
not being in excess of the limit of indebtedness authorized by 
Congress, the bonds, when issued in the form and in the amount 
proposed, will be valid and binding obligations of the people of 
Porto Rico. 


DEPARTMENT OF JUSTICE, 
September 7, 1928. 
Srr: I have the honor to acknowledge the receipt of 
your letter of August 29, 1923, stating that you have been 
authorized to issue and sell for the account of the Govern- 
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ment of Porto Rico public improvement bonds to be dated 
January 1, 1923, to the amount of $1,000,000. These 
bonds are to be issued under authority of Act No. 62, 
Legislature of Porto Rico, approved July 16, 1921. My 
opinion is requested as to the legality of the proposed 
issue. . 

By the Act of March 2, 1917, « 145, &3, 39 Stat. 953, 
as amended by the Act of February 3, 1921, c. 34, 41 
Stat. 1096, authority is granted to Porto Rico, when neces- 
sary to anticipate taxes and revenue and to protect the 
public credit, to issue bonds and other obligations, but the 
public indebtedness must not exceed ten per centum of the 
sxgeregate tax valuation of its property. The bonds are 
exempt from taxation by the Governments of Porto Rico, 
the United States, and the several States, or any political 
or municipal subdivision thereof. 

It is stated in the certificate of the Treasurer of Porto 
Rico, inclosed with your letter, that the aggregate as- 
sessed valuation of the real and personal property of the 
Island of Porto Rico on April 380, 1923, was $301,802,296, 
and that the present total outstanding bonded indebted- 
ness of Porto Rico is $12,694,000. The proposed issue 
will not therefore increase its public indebtedness beyond 
the maximum authorized by law. 

Section 1 of Act No. 62 of the Legislature of Porto 
Rico, approved July 16, 1921, authorizes the Treasurer of 
Porto Rico to issue bonds in the sum of $2,000,000 for the 
purpose of continuing the construction of roads and 
bridges. Section 2 provides that the bonds shall bear 
interest at a rate not to exceed 6 per cent per annum, and 
that they shall be issued in series, the period of maturity 
to be fixed by the Treasurer of Porto Rico with the ap- 
proval of the Governor. Section 4 provides that both 
principal and interest shall be payable at the Treasury of 
the United States, at the office of the Treasurer of Porto 
Rico, or at the office of such fiscal agent of the Government 
of Porto Rico as the Treasurer may designate with the 
approval of the Governor. 

The Treasurer of Porto Rico with the approval of the 
Governor has fixed the rate of interest at 5 per cent per 


560 Halibut Fisheries in the Pacifte. 


annum and has designated the Treasury of the United 
States as fiscal agent for the registration and transfer 
of the bonds when issued and for the payment of prin- 
cipal and interest when due. 

While Act No. 62 of the Legislature of Porto Rico 
authorizes the issuance of bonds in the amount of $2.,- 
000,000, only $1,000,000 have been issued. The proposed 
bonds therefore come within the authority provided by 
the Legislature. 

The sample of the proposed bonds transmitted with 
your letter is in substantial compliance with the law. It 
is my opinion, therefore, that when issued in the form 
and in the amount proposed they will be valid and bind- 
ing obligations of the people of Porto Rico. See 33 Op. 
260. 

Respectfully, 
W. D. RITER, 
Acting Attorney General. 
To the Secrerary or War. 


HALIBUT FISHERIES IN THE PACIFIC, 


Until the proposed treaty, relating to the establishment of «a 
close season for halibut fishing in the territorial waters and in 
the high seas off the western coasts of the United States and 
the Dominion of Canada, becomes effective by the exchange of 
ratifications and the enactment of laws by Congress to carry it 
into effect, the President has no power to impose restrictions 
upon halibut fishing in the Pacific. 

DEPARTMENT OF JUSTICE, 
September 8, 1928. 


Sir: In your letter of August 28, 1923, you ask whether 
there is any law under which the President by Executive 
order, or the department by regulation, can act to protect 
the halibut fisheries in the Pacific, which you say are no~ 
threatened with destruction through overfishing. 

It appears from the documents submitted with your let- 
ter that on March 2, 1923, a convention was signed on be- 
half of the United States and Great Britain, to become 
effective upon the exchange of ratifications. By its terms 
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the nationals of the United States and of the Dominion of 
Canada are prohibited from fishing for halibut in the ter- 
ritorial waters and on the high seas off the western coasts 
of the United States and Canada, including the Bering 
Sea, each year from November 16 to the 15th of the follow- 
jug February. 

On March 2, 1923, the treaty was ratified by the Senate 
on the understanding, however, that “ none of the nationals 
and inhabitants and vessels and boats of any other part 
of Great Britain shall engage in halibut fishing contrary 
to any of the provisions of this treaty.” It is stated that 
on June 27, 1923, an Act to make the treaty effective was 
adopted by the Canadian Government. The concrete ques- 
tion now presented is whether the executive department 
has authority to take any action to restrain halibut fish- 
ing before the treaty becomes effective by exchange of 
ratifications and the enactment of laws by Congress to 
carry it into effect. 

The President can not act officially except as authorized 
by the Constitution and laws. (17 Op. 523; 22 Op. 566.) _ 

The only statute which confers upon the Department of 
Commerce express authority broad enough to include 
halibut fishing in the Pacific falls far short of authorizing 
regulations restraining such fishing in these waters. Sec- 
tion 4396 of the Revised Statutes requires the Commis- 
sioner of Fish and Fisheries to prosecute investigations 
and inquiries to determine whether and what diminution 
in the number of food fishes off the coasts of the United 
States has taken place, and, 1f so, the causes thereof, as 
well as whether any and what protective, prohibitory, or 
precautionary measures should be adopted, and to report 
upon the same to Congress. The power conferred by this 
section is advisory only and clearly excludes the existence 
of any affirmative power in the executive department to 
make and enforce regulations of a protective, prohibitory, 
or precautionary character. 

The procedure provided by this statute only partially 
covers the situation which you desire to correct and there 
is no other law which authorizes any Executive action to 
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limit such overfishing. There has been no grant to the 
United States of power over the fisheries. A/cCready v. 
Virginia, 94 U. S. 3891, 395. 

“The Pacific Ocean belongs to no one nation, but is the 
common property of all.” Lord v. Steamship Co., 102 
U. S. 541. Since international relations will be affected, 
it is only by treaty that halibut fishing in the waters off the 
western coasts of the United States and Canada can be 
effectively regulated. Afissouri v. Holland, 252 U.S. 416, 
435; United States v. Rockefeller, 260 Fed. 346. 

The regulation of halibut fishing is a proper subject for 
international agreement (22 Op. 216), and the treaty- 
making power is the only one adequate to prevent the de- 
struction of these fish in the territorial waters and the high 
seas. Until the protective measures initiated by the Presi- 
dent under the treaty-making power are concluded by the 
exchange of ratifications, and Congress adopts appropriate 
legislation and confers regulatory authority upon the 
executive department, it is my opinion that you have no 
power to impose restrictions upon halibut fishing in the 
Pacific. 

Respectfully, 
W. D. RITER, 
Acting Attorney General. 


To THE SECRETARY OF COMMERCE. 


USE OF NAVAL FORCES IN THE ENFORCEMENT OF THE 
NATIONAL PROHIBITION ACT. 


The President has no authority to use the naval forces in the en- 
forcement of the National Prohibition Act when no emergency 
exists. 

There can be no emergency authorizing the President to call out the 
naval forces to enforce civil and criminal laws until the courts 
and civil departments of the Government are no longer able to 
enforce them. 

There are no unlawful obstructions, combinations, or assemblages 
of persons or rebellion against the authority of the Government 
of the United States in the enforcement of the National Prohi- 
bition Act and of the revenue laws of the United States such 
as to render it impracticable to continue to enforce these laws 
by the ordinary course of executive and judicial proceedings. 
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DEPARTMENT OF JUSTICE, 
September 13, 1923. 

Sm: I have the honor to acknowledge receipt of your 
letter requesting my opinion as to whether it lies within 
your power to use the naval forces of the United States 
in the enforcement of the National Prohibition Act, in the 
absence of a national emergency, and whether, if such 
question is answered in the negative, an emergency now 
exists such as to authorize you to call upon the Navy to 
help enforce the civil and criminal laws of the United 
States. 

The constitutional powers of the President are expressed 
in article 2, section 1, of the Constitution of the United 
States as follows: 

(1) The Executive Power shal] be vested in a President 
of the United States of America, * * * 

“Section 2. (1) The President shall be Commander- 
in-Chief of the Army and Navy of the United States, and 
of the Militia of the several States, when called into actual 
service of the United States; * * * 

“Secrion 3. * * * He shall take care that the laws 
be faithfully executed; * * *.” 

The constitutional powers of Congress are expressed in 
article 1, section 8, of the Constitution of the United States 
as follows: 

“Section 8. (1) The Congress shall have power to lay 
and collect taxes, duties, imposts and excises, to pay the 
debts and provide for the common defense and general 
welfare of the United States; * * * 

“(11) To declare war, grant letters of Marque and Re- 
prisal, and make rules concerning captures on land and 
water ; : 

“(12) To raise and support Armies, * * * 

“(13) To provide and maintaina Navy; * * * 

“(14) To make rules for the government and regulation 
of the land and naval forces; * * * 

“(15) To provide for calling forth the Militia to execute 
the laws of the Union, suppress insurrections and repel in- 
vasions; * * * 

“(18) To make all laws which shall be necessary and 
proper for carrying into execution the foregoing powers, 
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and all other powers vested by this Constitution in the 
government of the United States, or in any Department or 
officer thereof. 

“Secrion 9. (7) No money shall be drawn from the 
Treasury, but in consequence of appropriations made by 
law; * * *” 

In pursuance of its constitutional powers, the Congress 
at an early date in the history of our Government estab- 
lished a Navy as one of the war arms of the Government 
and a Department of the Navy to administer the naval 
power authorized by the Constitution. 

Revised Statutes, sections 415 and 417, taken from the 
Act of Congress of April 30, 1798 (1 Stat. 553), provides— 

“ Sec. 415. There shall be at the seat of Government an 
Executive Department, to be known as the Department of 
the Navy, and a Secretary of the Navy, who shall be the 
head thereof; * * * 

“ Sec. 417. The Secretary of the Navy shall execute such 
orders as he shall receive from the President relative to the 
procurement of naval stores and materials, and the con- 
struction, armament, equipment, and employment of ves- 
sels of war, as well as all other matters connected with the 
naval establishment.” 

Under article 1, section 9, of the Constitution, supra, 
by Act of Congress, the heads of departments of the Gov- 
ernment are required annually to communicate estimates of 
expenditures and appropriations needed for the various 
branches of the Government for the following fiscal year 
to the Secretary of the Treasury and to the President, who 
shall transmit the same to Congress with information on 
the state of the Union, making such recommendations as 
he may deem appropriate. 

Section 3678 of the Revised Statutes, relating to appro- 
priations by Congress, provides: 

“All sums appropriated for the various branches of ex- 
penditure in the public service shall be applied solely to 
the objects for which they are respectively made, and for 
no others.” 

In accord with the statutes providing for the estimates 
of the expenses of the Departinent of the Navy and the 


The President, 565 


maintenance of the Navy, the Congress on January 22, 
1923, passed an Act appropriating for the fiscal year end- 
ing June 30, 1924 (42 Stat. 1134) : 

“For all emergencies and extraordinary expenses, ex- 
clusive of personal services in the Navy Department or any 
of its subordinate Bureaus or offices at Washington, Dis- 
trict of Columbia, arising at home or abroad, but im- 
possible to be anticipated or classified, to be expended on 
the approval and authority of the Secretary of the Navy, 
and for such purposes as he may deem proper, $40,000.” 

Naval vessels are men of war and in time of war are 
used for war purposes. In time of peace, section 1534 of 
the Revised Statutes provides— 

“The President is authorized to keep in actual service in 
time of peace, such of the public armed vessels a8, in his 
Opinion, may be required by the nature of the service, and 
to cause the residue thereof to be laid up in ordinary in 
convenient ports.” 

In the light of the above review of the constitutional 
provisions and statutory regulations necessary for con- 
sideration of the subject, your two questions will be con. 
sidered in their order following: 

(1) May the President of the United States use the naval 
forces to enforce the National Prohibition Act when there 
is no emergency ¢ 

(2) Are there conditions of violations of the National 
Prohibition Act authorizing him to lawfully declare an 
emergency of law enforcement to exist and to call forth 
the naval forces to enforce the National Prohibition Act 
and Revanue Laws of the United States in our territorial 
waters ¢ 

The Congress has passed no special statute authorizing 
the President to use naval vessels to enforce the National 
Prohibition Act within our territorial waters, nor to exe- 
cute the civil or criminal laws of the United States, except 
in cases of emergency as provided for in sections 5298 and 
5318 of the Revised Statutes of the United States. 

There seems to have been but one instance in the history 
of our country in times of profound peace when Congress 
did authorize the use of naval vessels to enforce the civil 
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or criminal statutes of the United States directed against 
individuals and when and where no emergency existed. 

Article 1, section 9, of the Constitution permitted the 
importation of slaves into the United States up to January 
1, 1808. 

March 2, 1807, the Congress passed an Act to prohibit 
the importation of slaves into any port or place within 
the jurisdiction of the United States from the 1st day of 
January, 1808, and provided that it should be lawful for 
the President of the United States to use the naval forces 
for the purposes of enforcing said Act against the slave 
trade (2 Stat. 426, 428). Under authority of said statute 
the President of the United States used naval vessels to 
enforce the Act of Congress against the slave trade. 

July 13, 1861, the Congress passed an emergent Act (12 
Stat. 255, 257) providing that where the collection of duties 
on imports at ports of the United States where insurrec- 
tion existed were resisted by force or by combination or 
assemblages of persons too great to be overcome by officers 
of customs it should be lawful for the President to employ 
such part of the Army, Navy, or Militia of the United 
States as might be deemed necessary for the purpose of 
enforcing the customs laws. 

It would therefore seem that Congress did not consider 
that the President of the United States possessed the power 
to use the naval forces in time of peace for the execution of 
civil or criminal laws without its expressed authorization. 

There are some statutes authorizing the President to use 
the naval forces under certain circumstances, such as to 
execute processes of courts when officers of the United 
States are unlawfully obstructed from doing so; to pro- 
tect the timber of the United States; to execute the quaran- 
tine laws; to protect extradited prisoners; to observe the 
neutrality of our country; to expel foreign offensive ves- 
sels; to suppress insurrections and rebellions, and robbery 
on the high seas; to aid distressed navigators, salvage ves- 
sels, and remove derelicts; and to prevent the slave and 
coolie trade. However, none of these special statutes con- 
fer authority for the use of the naval vessels to enforce 
ordinary civil and criminal statutes such as the National 
Prohibition Act and the revenue laws. 
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Instances have been cited where naval vessels have been 
sent by the President to protect national rights and citizens 
in foreign countries and to perform missions of mercy for 
people in distress, but the power to put the Navy to such 
uses is found in special appropriation bills, such as the 
Act of January 22, 1923, supra, providing for unforeseen 
contingencies. Enforcing the civil and criminal laws of 
the United States can hardly be classed as unforeseen con- 
tingencies, 

It has been suggested that the President by virtue of his 
combined constitutional powers, as Commander in Chief 
of the Army, Navy, and Militia, when in the service of the 
United States, and the duty that rests upon him to see that 
the laws are enforced, may use the Navy to enforce the 
Eighteenth Amendment and the National Prohibition Act 
within our territorial waters. 

The Supreme Court of the United States in the case of 
Johnson v. Sayre (158 U. S. 109, 114) quoted the clauses 
of the Constitution empowering Congress to provide and 
maintain a Navy and to make rules for the government and 
regulation of the land and naval forces of the United 
States, and, commenting thereon, said: 

“Congress is thus expressly vested with the power to 
make rules for the government of the whole regular army 
and navy at all times; and to provide for governing such 
part only of the militia of the several States, as, having 
been called forth to execute the laws of the Union, to sup- 
press insurrections, or to repel invasions, 1s employed in 
the service of the United States.” 

While the particular clause of the Constitution in issue 
in that case was that authorizing the Congress “to make 
rules for the government of the land and naval forces,” 
the Supreme Court declared that Congress is thus expressly 
vested with the power to make rules for the government of 
the whole Regular Army and Navy at all times. The 
clause of the Constitution authorizing Congress “to pro- 
vide and maintain a Navy” confers on it the power of de- 
termining when and for what purpose the naval forces 
of the United States may be used. It follows that the 
constitutional provision constituting the President the 
Commander in Chief of the Army, Navy, and Militia would 
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not give power to use the Navy in a manner other than as 
authorized by Congress. — 

The appropriations made by Congress for the fiscal year 
ending June 30, 1924, are specially allotted for specific 
objects with the exception of the appropriation of $40,000, 
which is to cover emergencies and extraordinary expenses 
arising at home or abroad impossible to be anticipated or 
classified. Surely expenses incident to the enforcement of 
prohibition and internal revenue laws could not come under 
such designation. 

Congress having thus expressly limited the uses of public 
funds, the Executive may not disregard such limitations 
when interposed within constitutional powers. I am of the 
opinion, therefore, that you have no authority to use the 
naval forces in the enforcement of the National Prohibition 
Act, when no emergency exists. 

The second question presented is— 

Are there such violations of the National Prohibition 
Act and of the Revenue Laws within the territorial waters 
of the United States as authorize the President to declare 
en emergency to exist and call out the naval forces to exe- 
cute the civil and criminal laws? 

Section 5298 of the Revised Statutes provides— 

‘Whenever, by reason of unlawful obstructions, combi- 
nations, or assemblages of persons, or rebellion against the 
authority of the Government of the United States, it shall 
become impracticable, in the judgment of the President, 
to enforce, by the ordinary course of judicial proceedings, 
the laws of the United States within any State or Terri- 
tory, it shall be lawful for the President to call forth the 
militia of any or all the States, and to employ such parts 
of the land and naval forces of the United States as he may 
deem necessary to enforce the faithful execution of the 
laws of the United States, or to suppress such rebellion, in 
whatever State or Territory thereof the laws of the United 
States may be forcibly opposed, or the execution thereof 
forcibly obstructed.” 

And Section 5318 of the Revised Statutes provides— 

“In the execution of laws providing for the collection of 
duties on imports and tonnage, the President, in addition 
to the revenue cutters in service, may employ in aid thereof 
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such other suitable vessels as may, in his judgment, be re- 
quired.” 

Both these statutes were Civil War Acts and were passed 
to empower the President to use the naval forces in the 
States in insurrection to collect the import duties where 
their collection was unlawfully resisted and where the exe- 
cution of the laws of the United States was unlawfully 
obstructed and could not be enforced in the ordinary course 
of executive or judicial proceedings. 

An emergency authorizing the President to call the 
military and naval forces to execute the laws exists only 
when by reason of unlawful obstruction, combinations, or 
assemblages of persons, or rebellion against the authorities 
of the United States, it becomes impracticable in the judg- 
ment of the President to enforce the laws by the ordinary 
course of executive or judicial proceedings. 

There can be no emergency authorizing the President to 
call out the naval forces to enforce civil and criminal laws 
until the courts and the civil departments of the Govern- 
ment are no longer able to enforce them. 

While there have been numerous violations of the Na- 
tional Prohibition Act, both on land and within our terri- 
torial waters, there have been no unlawful obstructions of 
the functions of the courts or restraint of their processes, 
or of the Coast Guard, the Division of Customs, the Pro- 
hibition Unit, nor of the marshals and their deputies of the 
Department of Justice. All the departments of the Gov- 
ernment are functioning and making a steady advance 
against lawless elements. 

In general the Prohibition Act is being enforced. There 
are stubborn exceptions in congested localities in some of 
which local support has not been rendered. There are 
places where public opinion is unfriendly and the enforce- 
ment of this law is difficult. But I can not believe that 
such isolated cases constitute a national emergency within 
the meaning of the Act of Congress above quoted. 

I am. therefore, of the opinion that there are no unlaw- 
ful obstructions, combinations, or assemblages of persons, 
or rebellion against the authority of the Government of the 
United States in the enforcement of the prohibition stat- 
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utes, such as render it impracticable to continue to en- 
force these laws by the ordinary course of executive and 
judicial proceedings. 
Respectfully, 
HARRY M. DAUGHERTY. 


To the PRESIDENT. 


DISPOSITION OF SHIPPING BOARD VESSELS. 


The pewer does not exist to carry out the plan, herein described, 
which is suggested by the policy committee of the United States 
Shipping Board, for the disposition of vessels of the merchant 
marine under the provisions of the Merchant Marine Act of June 
5, 1920 (41 Stat. 988). ; 

The proposed plan, inter alia, contemplates the transfer of title 
to Government vessels to corporations to be chartered under 
State laws in exchange for the issuance to the Government of 
such part of the authorized capital stock ef each corporation as 
shall equal the appraised value of the vessels. 

The Merchant Marine Act authorizes a sale of Government vessels, 
but it does not authorize an exchange of title thereto in consid- 
eration of stock in a corporation. 

Congress did not intend that the power and authority vested in the 
Shipping Board should be exercised by anyone outside of the 
board itself or the Emergency Fleet Corporation. 


DEPARTMENT OF JUSTICE, 
September 19, 1928. 

Sir: I have the honor to reply to your request of August 
31, 1923, for my opinion whether the present law fur- 
nishes authority for putting into operation a plan out- 
lined in the memorandum accompanying your communica- 
tion. The plan, which is suggested by the policy com- 
mittee of the United States Shipping Board, for the dis- 
position of vessels of the merchant marine under the pro- 
visions of the Merchant Marine Act of June 5, 1920 (c. 
950, 41 Stat. 988), is referred to in the memorandum as 
plan No. 2, and may be summarized as follows: 

The board will cause to be incorporated under State 
laws corporations authorized to own and operate ships and 
after having determined what ships should be operated on 
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a given line will transfer them by bill of sale at an ap- 
praised value to the particular corporation selected to op- 
erate along that line. In exchange the corporation will 
issue to the board such part of the capital stock as will 
fairly represent the appraised value. The balance of the 
unused capital stock will be retained in the treasury of the 
corporation for such disposition as may subsequently be 
authorized. The directors of the various shipping cor- 
porations will be selected by the board and the officers in 
turn by the directors; thus insuring, it 1s suggested, com- 
plete control of the corporation by the Government. The 
operation of the ships and the maintenance of the re- 
quired service by the shipping corporations will furnish 
the consideration for a contract under which the Emer- 
gency Fleet Corporation will agree to supply the necessary 
funds, which are available, it is suggested, under the emer- 
gency shipping fund appropriation “ For expenses of the 
United States Shipping Board Emergency Fleet Cor- 
poration during the fiscal year ending June 30, 1924, for 
administrative purposes, miscellaneous adjustments, losses 
due to the maintenance and operation of ships, for the 
tie-up, reconditioning and repair of ships, and for carry- 
ing out the provisions of the Merchant Marine Act, 
1920 * © *” (Act of February 13, 1923, c 72, 42 Stat. 
1241.) 

First. Solution of the question presented must be found 
in the provisions of the Act of June 5, 1920. Sections 5, 
7, 8, and 11 of the Shipping Act of September 7, 1916 (c. 
451, 39 Stat. 728), and the emergency shipping fund pro- 
visions of the Act of June 15, 1917 (c. 29, 40 Stat. 182), as 
amended by the Act of April 22, 1918 (c. 62, 40 Stat. 535), 
and by the Act of November 4, 1918 (c. 201, 40 Stat. 1022), 
deposited in the hands of the board and of the President 
extensive authority to acquire and to dispose of ships. 
But these powers have either expired or have been repealed 
or modified by the Act of June 5, 1920.2 by which new 
provision is made for the control and disposition of the 
Government fleet. 


2The Act of July 19, 1919 (e. 24, 41 Stat. 181), providing for the dispoai- 
tfon of materials or plunts has no application here, since these terms as 
defined do bot include shipa, 
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By section 4 of this Act all vessels, with exceptions not 
pertinent here, acquired by the President through any 
agencies whatsoever, pursuant to previous legislative au- 
thority, are transferred to the’Shipping Board. All the 
vessels are the property of the United States and are under 
the control of the board. (Sloan Shipyards Corporation 
v. United States Fleet Corporation, 258 U. S. 549.) 

Under the Constitution (Art. IV, sec. 8), “ The Congress 
shall have power to dispose of and make all needful rules 
and regulations respecting the territory or other property 
belonging to the United States”; and it has become an 
axiom of administrative law that the Executive has no 
authority to dispose of the property of the United States 
or even to transfer it from one department to another ex- 
cept under statutory authority. Instances of the exercise 
of this power by Congress are given in the margin.® 

It is, moreover, obvious that when provision is made by 
Congress for the sale or other disposition of property it is 
incumbent on the executive branch clothed with such au- 
thority to pursue the terms of the statute. (Burke v. 
Southern Pacific, 234 U. S. 669; Steele v. United States, 
118 U.S. 128; Lear v. United States, 50 Fed. 65; Flores v. 
United States, 18 Ct. Cl. 352; United States v. Nicoll, 1 
Paine, 646, 27 Fed. Cas. No. 15, 879; 14 Op. 369; 20 Op. 
98; 20 Op. 284; 22 Op. 544; 22 Op. 546; 32 Op. 358.) 

Second. Since the limits of Executive authority must 
be found in the statutes, the substantial question of law 
presented here is, What is the precise extent of the power 
explicitly or by necessary inference conferred on the Ship- 
ping Board in the text of the Act of June 5, 1920? Sec- 
tion 1 of that Act declares that for the national defense 
and for the proper growth of its foreign and domestic 
commerce it is necessary that the United States shall have 

2 Rev. Stat. §§1144, 1145, 1149, 1241, 1540, 1541, 2122, 2128, 2127, 3208, 
8459, 3749, 8750, 8751, 3752, 3755, 4806; 18 Stat. 127; 20 Stat. 383, 383, 
471; 21 Stat. 412; 22 Stat. 228, 206, 330, 599; 23 Stat. 108, 159; 25 Stat. 
672; 26 Stat. 194, 400; 27 Stat. $21; 28 Stat. 604, 623, 933; 29 Stat. 445; 
80 Stat. 54, 596, 908; 31 Stat. 216; 32 Stat. 373, 480, 865, 1112; 38 Stat. 
276, 840, 986; 34 Stat. 186, 1269, 1281; 35 Stat. 125, 448, 760, 751, 768, 
858, 959, 1075; 86 Stat. 861, 902, 1047, 1344; 37 Stat. 184, 260, 274, 
296, 846, 589, 838, 1019; 88 Stat. 353, 441, 512, 627, 649, 1064, 1079, 1080 


1084, 1107, 1114; 89 Stat. 194, 204, 205, 559, 635, 643, 730; 40 Stat. 43, 65, 
356, 548, 845, 850; 43 Stat. 104, 129; 42 Stat. 690. 
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a merchant marine, ultimately to be owned and operated 
privately by its citizens; and the policy is announced of 
doing whatever is necessary to develop and encourage such ~ 
a merchant marine. The board is accordingly directed 
always to keep this end in view in the disposition of ves- 
sels, in formulating rules and regulations, and in adminis- 
tering shipping laws, so far as may not be inconsistent 
with the express provisions of the Act. 

Section 5 provides that in order to carry out the policy 
and accomplish the declared purposes of the Act, the 
board shall sell as soon as practicable the vessels under its 
jurisdiction. They must first be appraised and advertised 
for sale, which may be done either by public or by private 
competitive sale. Sales can be made only to citizens of 
the United States, with an exception presently to be noted, 
on such terms and conditions as the board may prescribe; 
but payment in full must take place within 15 vears. Sec- 
tion 6 provides that sales of unnecessary vessels may be 
made in the same manner to aliens if their sale to citizens 
of the United States is impossible, the purchase price, 
however, to be paid in full within 10 instead of 15 years, 
and deferred payments to draw a designated rate of in- 
terest. Section 7 directs the board to determine what 
steamship lines should be established, with a view of fur- 
nishing adequate and recular service, for the promotion 
and development of foreign and coastwise trade; and for 
this purpose it is authorized to sell vessels, or to charter 
them if a satisfactory sale can not be made, to citizens of 
the United States. If no citizen can be found willing to 
buy or charter, the board itself is directed to operate the 
vessels on such lines until the business is developed to such 
an extent that the vessels may be sold and the service main- 
tained, or until it 1s demonstrated that the lines can not be 
made self-sustaining. 

Section 9 provides that where a vessel is sold on time, 
the board shall require the purchaser to keep the same in- 
sured for the benefit of itself and the parties in interest. 
Section 12 provides that vessels may be kept in suitable 
repair and until sold shall be managed and operated by 
the board or chartered or leased by it on such terms and 
conditions as it shall deem wise for the promotion and 
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maintenance of an efficient merchant marine, pursuant to 
the policy and purposes declared in sections 1 and 5. The 
Emergency Fleet Corporation is to continue in existence, 
with authority to operate vessels until they shall all be 
sold in accordance with the provisions of the Act. 


Section 14 provides that the net proceeds derived by the 
board from any of its authorized activities, shall, with ex- 
ceptions not material here, be covered into the Treasury 
of the United States as miscellaneous receipts. Section 19 
authorizes the board to\make all necessary rules and regu- 
lations to carry out the provisions of the Act. Section 21 
directs the board to establish by the end of 1922 adequate 
steamship service to the island territories and possessions 
of the United States not already covered by the coastwise 
laws, and to maintain and operate such service until it can 
be taken over and operated by private capital and enter- 
prise. Section 35 provides that except as otherwise specifi- 
cally provided the power and authority vested in the board 
by the Act may be exercised directly by it or through the 
Emergency Fleet Corporation. 


The pertinent provisions of the sections just mentioned 
are copied in the margin.® 


*SecTion 1. That it is necessary for the national defense and for the proper 
growth of its foreign and domestic commerce that the United States shall 
have a merchant marine * * * ultimately to be owned and operated 
privately by the citizens of the United States; and it is hereby declared to 
be the policy of the United States to do whatever may be necessary to de 
velop and encourage the maintenance of such a merchant marine, and, in so 
far as may not be inconsistent with the express provisions of this Act, the 
United States Shipping Board shall, in the disposition of vessels and ship- 
ping property as hereinafter provided, in the making of rules and regula- 
tions, and in the administration of the shipping laws keep always in view 
this purpose and object as the primary end to be attained. (41 Stat. 988.) 

Src. 5. That in order to accomplish the declared purposes of this Act, and 
to carry out the policy declared in section 1 hereof, the board is authorized 
and directed to sell, as soon as practicable, consistent with good business 
methods and the objects and purposes to be attnined by this Act, at public 
or private competitive sale after appraisement and due advertisement, to 
persons who are citizens of the United States except as provided in section 6 
of this Act, all of the vessels *® °* *® acquired by the board. Such sale 
shall be made at such prices and on such terms and conditions as the board 
may prescribe, but the completion of the payment of the purchase price and 
interest shall not be deferred more than fifteen years after the making of the 
contract of sale. The board in fixing or accepting the sale price of such 
vessels shall take into consideration * ® * the cost of the construction 
or purchase price of the vessels to be sold, and any other facts or conditions 
that would influence a prudent, solvent business man in the sale of similar 
vessels or property which he is not forced to sell. All sales made under 
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Third. The proposal brought to my attention contem- 
plates the transfer to corporations to be chartered under 
State laws of title to Government vessels in exchange for 
the issuance to the Government of such part of the author- 
ized capital stock of each corporation as shall equal the 
appraised value of the vessels, title to which it thus 
acquires. 

An objection to this course based on sections 37 and 38 
of the Act presents itself at once. Except as provided by 
section 6, which relates to sales to aliens, sections 5 and 7 
alike provide that sales be made to persons who are citizens 
of the United States. These terms the statute defines. 
The word “ person ” includes a corporation, but a corpora- 
tion is to be deemed a citizen of the United States only 
when the prescribed proportion of its total capital stock 
is owned by a citizen of the United States. It is proposed 
that the United States shall receive in exchange for the 


the authority of this Act shall be subject to the limitations and restrictions 
of section 9 of the “Shipping Act, 1916,” as amended. (41 Stat. 990.) 

Sec. 6. That the board is authorized and empowered to sell to aliens, at 
guch prices and on such terms and conditions as it may determine, not in- 
consistent with the provisions of section 5 (except that completion of the 
payment of the purchase price and interest shall not be deferred more than 
ten years after the making of the contract of sale), such vessels as it shall, 
after careful investigation, deem unnecessary to the promotion and main- 
tenance of an efficient American merchant marine; but no such sale shall be 
made unless the board, after dilicent effort, has been unable to sell, in ac- 
cordance with the terms and conditions of section 5, such vessels to persons 
citizens of the United States. * *® © Deferred payments of purchase 
price of vessels under this section shall bear interest at the rate of not less 
than 53 per centum per annum, payable semiannually. (41 Stat. 091.) 

Sxc. 7. That the board is authorized and directed to investigate and de- 
termine * ®* ® what steamship lines should be established and put In 
operation from ports in the United States or any Territory, District, or pos- 
session thereof to such world and Uomestic markets as in its judgment are 
desirable for the promotion, development, expansion, and maintenance of the 
foreigu and coastwise trade of the United States and an adequate postal 
service * © * with a view to furnishing adequate, regular, certain, and 
permanent service. The board {1s authorized to sell, and if a satisfactory 
sale can not be made, to charter such of the vessela * © ©® acquired by 
the bourd as will meet these requirements to responsible persons who are 
citizens of the Untted States who agree to establish and maintain such 
Mnes © * *; and if any such steamship line is deemed desirable and 
necessary, and if no such citizen can be secured to supply such service by 
the purchase or charter of vessels on terms satisfactory to the board, the 
board shall operate vessels on such line until the business is developed so 
that such vessels may be sold on satisfactory terms and the service main- 
tained, or unless it shall appear within a reasonable time that such line can 
not be made self-sustaining. The Postmaster General is authorized, notwith- 
standing the Act entitled “‘An Act to provide for ocean mail service between 
the United States and foreign ports, und to promote commerce,” approved 
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transfer of ships so much of the capital stock of the ship- 
ping companies as shall fairly represent the appraised 
value of the ships so transferred. It is impossible to con- 
strue the words “citizens of the United States” as includ- 
ing the United States, and it would follow that a transfer 
of the property to a corporation whose stock is owned by 
the United States is not a transfer to a corporation which 
can be deemed a citizen of the United States as defined by 
the Act and is not authorized by it. 

Aside from this objection, which, though technical, is 
deemed substantial, I am of opinion that the statute au- 
thorizes a sale of the ships, and not an exchange of title 
thereto in consideration of stack in a corporation. (See 
14 Op. 369.) 


March 8, 1891, to contract for the carrying of the mails over such lines at 
such price as may be agreed upon by the board and the Postmaster Gen- 
eral: © * © (41 Stat. 991.) 

Szc. 9. That if the terms and conditions of any sale of a vessel made 
under the provisions of this Act include deferred payments of the purchase 
price, the board shall require, as part of such terms and conditions, that the 
purchaser of the vessel shall keep the same insured. * * * (41 Stat. 
992.) 

Sec. 12. That all vessels may be reconditioned and kept in suitable repair 
and until gold shall be managed and operated by the board or chartered or 
leased by it on such terms and conditions as the board shall deem wise for 
the promotion and maintenance of an efficient merchant marine, pursuant to 
the policy and purposes declared in sections 1 and 5 of this Act; and the 
United States Shipping Board Emergency Fieet Corporation shall continue 
in existence and have authority to operate vessels, unless otherwise directed 
by law, until all vessels are sold in accordance with the provisions of this 
Act, © * © (41 Stat. 993.) 

Suc. 14. That the net procecds derived by the board prior to July 1, 1921, 
from any activities authorized by this Act © ® © ghall be covered into 
the Treasury of the United States to the credit of the board and may be ex- 
pended by it ® ® * for the construction, requisitioning, or purchasing 
of vessels. After July 1, 1921, such net proceeds * * ©* = ghall be covered 
into the Treasury of the United States as miscellaneous receipts. ® °* * 
, (41 Siat. 993.) 

Suc. (9. (1) The board is authorized and directed in aid of the accom- 
plishment of the purpose of this Act— 

(a) To make all necessary rules and regulations to carry out the pro 
visions of this Act. © © © (41 Stat. 995.) 

Sec. 21. That from and after February 1, 1922, the coastwise laws of the 
United States shall extend to the island Territories and possessions of the 
United States not now coveced thereby, and the board is directed prior to the 
expiration of such year to have established adequate steamship service * * * 
and to maintain and operate such service until it can be taken over and op 
erated and maintained upon satisfactory terms by private capital and e@m- 
terprise: © * * (41 Stat. 997.) 

Src. 35. That the power and authority vested in the board by this Act, 
except as herein otherwise specifically provided, may be exercised directly by 
the board, or by it through the United States Shipping Board Bmergency 
Wieet Corporation, © * © (41 Stat. 1007.) 
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It was quite evidently the intention of Congress to 
authorize a sale for cash or on credits not to exceed 1d 
years from the making of the contract of sale. An ex- 
change whereby the Government receives shares of stock 
in return for its ships is not a sale and quite obviously does 
not meet the condition limiting deferred payments to 15 
years. Moreover, if the transfer of vessels to State cor- 
porations in return for the issuance of capital stock is to be 
regarded as a passing of title authorized by the sale pro- 
visions of the Act, it is obvious that section 14 must be 
ignored, for its provisions, as we have seen, contemplate 
the payment of money, and not shares of stock, into the 
Treasury of the United States as miscellaneous receipts. 

This objection is not, I think, met by the argument that 
the transfer of title is not a real transfer and that the 
United States, because of its rights as stockholder, would 
remain as before the real owner of the ships conveyed to 
these corporations. 

As pointed out in United States v. Strang (254 U. S. 
491), a corporation, notwithstanding ownership of all its 
shares by the Government, is, juristically, a separate entity. 
The stockholders have no legal title to the property and, 
in some jurisdictions at least, have no effective means of 
controlling the discretion of directors during their terms 
of office. If any weight is to be given to the long-settled 
legal principle that a corporation is a distinct juristic per- 
son, holding its property and exercising its corporate func- 
tions through its appointed agents, it must be admitted 
that under the present proposal the Government will in 
a real and substantial sense part with title to its vessels. 

The legal consequence of the participation by the Gov- 
ernment as stockholder in the proposed corporation has 
been stated with great force in Bank of the United States 
v. Planters’ Bank of Georgia (9 Wheat. 904) : 

“It is, we think, a sound principle, that when a govern- 
ment becomes a partner in any trading company, its divests 
itself, so far as concerns the transactions of that com- 
pany, of its sovereign character, and takes that of a private 
citizen. Instead of communicating to the company its 
privileges and prerogatives, it descends to a level with 
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those with whom it associates itself and takes the char- 
acter which belongs to its associates and to the business 
which is to be transacted. Thus, many States of this Union, 
who have an interest in banks, are not suable even in 
their own courts; yet they never exempt the corporation 
from being sued. The State of Georgia, by giving to the 
bank the capacity to sue and be sued, voluntarily strips 
itself of its sovereign character, so far as respects the 
transactions of the bank, and waives all the privileges of 
that character. As a member of a corporation a govern- 
ment never exercises its sovereignty. It acts merely as a 
corporator and exercises no other power in the manage- 
ment of the affairs of the corporation than are expressly 
given by the incorporating act. 

“The Government of the Union held shares in the old 
Bank of the United States; but the privileges of the 
Government were not imparted by that circumstance to the 
bank. The United States was not a party to suits brought 
by or against the bank in the sense of the Constitution. 
So with respect to the present bank. Suits brought by or 
against it are not understood to be brought by or against 
the United States. The Government, by becoming a cor- 
porator lays down its sovereignty so far as respects the 
transactions of the corporation, and exercises no power or 
privilege which is not derived from the charter.” 

These propositions apply with greater cogency to the 
Government as stockholder in a corporation created by 
another sovereign as here proposed. What I am about 
to state in the present paragraph is not to be regarded, 
for obvious reasons, as authoritative or binding as pre- 
cedent. But it can not escape attention that serious ques- 
tions would arise as a consequence of the assumption by 
the Government of the ownership of stock in a private cor- 
poration controlled by State law. It might be contended 
that under statutes imposing assessments to meet the debts 
of the corporation the Government would be liable as any 
other stockholder. The vessels transferred to the corpora- 
tion might become legally subject to State taxation. (Cf. 
Irwin v. Wright, 258 U.S. 219, 228.) Such immuity from 
suit as the Government now enjoys with respect to the 
operation of its fleet would disappear. (Cf. Sloan Ship- 
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yards v. United States Fleet Corporation, 258 U.S. 549.) 
Undoubtedly, also, the directors and officials of the pro- 
posed corporations would not be officers of the United 
States (United States v. Strang, supra), and thus the 
United States in the administration and operation of its 
shipping property would lose, except under statutes like 
that under consideration in United States v. Bowman (260 
U. S. 94), the benefits of the sanctions provided by law 
to secure the good conduct and public accountability of 
its agents. 

These considerations impel me to the opinion that it was 
not the intention of Congress to authorize the executive 
branch to organize corporations to take title to the Gov- 
ernment’s ships, and in the place of responsible Govern- 
ment control by the Shipping Board substitute a manage- 
ment by directors of private corporations amenable alone 
to the laws of another sovereignty. 

There have been instances of the formation of corpora- 
tions to aid in the discharge of administrative functions, 
but in each case, so far as I am aware, there has been un- 
mistakable legislative authority.’ It has been said that the 
United States Grain Corporation was organized by Execu- 
tive order, but the applicable statute empowered the Presi- 
dent in the broadest terms to “ create and use any agency 
or agencies ” in carrying out its objects.4 There is no lan- 
guage of like import in the statute now under consid- 
eration. , 

I conclude that the authority to transfer the ships to 
private corporations can not fairly be rested on the pro- 
visions in the Act relating to sales. 

Fourth. Is it possible to construe the provisions relating 
to the maintenance and operation of the fleet as permitting, 
as a method of operation, the proposed transfer ? 

Section 7, which relates to the establishment and opera- 
tion of steamship lines, provides that if such lines are 
deemed desirable and necessary, and if no citizen of the 
United States can be secured to supply the service by the 
purchase or charter of vessels on terms satisfactory to the 
board, “ the board shall operate vessels on such line until 


Act of August 10, 1917, ¢. 538, §2. 40 Stat. 276. Sce United States Grain 
Corporation Vv. Phillips, 261 U.S. 106. 
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the business is developed,” etc. The section further pro- 
vides that the Postmaster General is authorized to contract 
for the carrying of the mails over such lines at such price 
as may be agreed upon “ by the board and the Postmaster 
General.” Section 12 provides, as we have seen, that all 
vessels may be reconditioned and kept in suitable repair 
“and until sold managed and operated by the board or 
chartered or leased by it on such terms and conditions as 
the board shall deem wise * * * and the United States 
Shipping Board Emergency Fleet Corporation shall con- 
tinue in existence and have authority to operate vessels, 
unless otherwise directed by law, until all vessels are sold 
in accordance with the provisions of this Act * * *.” 

In case arrangements for operation under lease or charter 
are not effected, the language quoted imposes on the board, 
as officers of the Government, the duty of operating vessels 
until sold, and provides that the United States Emergency 
Fleet Corporation may be employed for the purpose. 

There is no further provision for delegation of the au- - 
thority confided to these officials. 

It is a well-settled rule that a public officer or public 
body can not delegate powers which require the exercise 
of judgment and discretion. (Mechem on Public Officers, 
sec. 567; Clark v. City of Washington, 12 Wheat. 40.) 

In Kerr v. Ross (5 App. D. C. 241, 253), Congress em- 
powered the district commissioners to pass on the qualifica- 
tions of and to license plumbers. The commissioners ap- 
pointed a board of examiners to conduct the examination 
and recommend acceptance or rejection of the application 
for license. It was held that the functions of the com- 
missioners, inasmuch as they involved discretion, could not 
be delegated to others. (Cf. Afaxwell v. Bay City Bridge 
Co., 41 Mich., 453; Commonwealth v. Smith, 141 Mass. 135; 
Lufkin v. Galveston, 56 Texas 522; 7 Op. 594; 21 Op. 
355.) 

The operation and maintenance of the fleet until sold 
was entrusted by Congress to public officials who are at 
all times subject to congressional control. It can not be 
admitted that this important trust can be put in the hands 
of the directors of a private corporation who bear no offi- 
cial relation to the Government; who are merely the trus- 
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tees of the corporation and removable as such only through 
the processes of corporate management prescribed by the 
various and varying systems of State law. 

Moreover, if the proposed plan is to be regarded not as a 
sale, but merely as a method of operation, it does not con- 
form to the program set forth in section 12. That section 
contemplates that operation shall continue only until the 
vessels are sold. And yet under the plan it is made im- 
possible to sell the ships hereafter for the reason that the 
Government will have placed the legal title to them in the 
proposed corporation and will have nothing to sell except 
the stock which it has received in exchange. 

Moreover, it can not escape notice that when the bill 
(H. R. 10378) for a Merchant Marine Act was introduced 
in the House, section 12 of that bill read (66th Cong., 2d 
sess., 1919-20, Senate Reports, Miscellaneous, vol. 1, No. 
573, p. 23): | 

“ That the power and authority vested in the board by 
this Act, except as herein otherwise provided, may be ex- 
ercised directly by the board, or by it through the United 
States Shipping Board Emergency Fleet Corporation or 
other agencies created pursuant to authority of law.” 

The italicized words were stricken out in the Senate. 
(Id.; Cong. Rec., vol. 59, pt. 7, p. 7044.) The House agreed 
to the amendment. (Cong. Rec., vol. 59, pt. 8, pp. 8589, 
8607.) With the italicized words thus stricken out the re- 
maining portion, with the exception of the insertion of a 
single word, was left intact, becoming section 35 of the 
Act as finally passed. 

This circumstance is, I think, strongly significant. It 
negatives the idea that Congress intended that the power 
and authority vested in the board should be exercised by 
any one outside of the board itself or the Emergency Fleet 
Corporation. 

In thus alluding to the history of the passage of the bill 
the implication is not to be drawn that I deem a resort 
to this method of statutory construction as necessary. 
While committee reports or the remarks of a committee 
spokesman in the nature of a supplemental report may be 
resorted to if ambiguity exists (Dupler Co. v. Deering, 
254 U. S. 443), such a practice may not be indulged if 


86519°— 24—-voL 3:3——-40 


582 Disposition of Shipping Board Vessels. 


the Act is clear on its face, the purpose of the rule being 
to solve doubt and not to create it. (Wisconsin R. R. 
Comm'n v. C. B. d& Q. R. Co., 257 U. S. 563; Standard Co. 
v. Magrane-Houston Co., 258 U. S. 346; Cf. Russell Motor 
Co. v. United States, 261 U.S. 514.) But the circumstance 
is here referred to as corroborative of the interpretation 
which I think must be given to the Act. The rejection by 
Congress of a specific provision contained in the Act as 
originally reported, is most persuasive that the Act should 
not be so construed as in effect to include that provision. 
(PennsyWwania Rh. Rk. Co. vy. International Gold Min. Co., 
230 U. S. 184.) 

Fifth. It remains to be considered whether the power to 
make rules and regulations is broad enough to authorize 
the board to put into execution the plan proposed. Sec- 
tion 19 directs the board, in aid of the accomplishment of 
the purposes of the Act, to make all necessary rules and 
regulations to carry out its provisions. This provision 
would authorize the board to promulgate rules and regula- 
tions which are not inconsistent with the Act or which are 
not unreasonable or inappropriate. (United States v. 
Morehead, 2483 U. S. 607; United States v. Smull, 236 
U. S. 405; Unzted States v. Grimaud, 220 U. S. 506; Light 
v. United States, 220 U. S. 523.) But rules and regula- 
tions not authorized by the statute would be invalid. 
(United States v. George, 228 U. S. 14; Williamson v. 
United States, 207 U. S. 425; United Statcs v. United 
Verde Copper Co., 196 U. S. 207.) The authority to 
promulgate rules and regulations can, therefore, add noth- 
ing substantial to the powers conferred. 

Sixath. Finally, the question is presented whether the 
language of section 1 confers the power proposed to be 
exercised. That section, as we have seen, announces a 
national policy. After declaring that for the national de- 
fense and for the growth of commerce it 1s necessary that 
the United States should have a merchant marine ulti- 
mately to be owned and operated privately by its citizens, 
the section provides “it is hereby declared to be the policy 
of the United States to do whatever may be necessary 
to develop and encourage the maintenance of such a mer- 
chant marine, and, in so far as may not be inconsistent 
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with the express provisions of this Act, the United States 
Shipping Board shall, in the disposition of vessels and 
shipping property as hereinafter provided, in the making 
of rules and regulations, and in the administration of the 
shipping laws keep always in view this purpose and object 
as the primary end to be attained.” 

But this adds nothing to the power conferred. The lan- 
guage is that in the disposition of vessels and shipping 
property “as hereinafter provided ” this end shall always 
be kept in view. The authority to sell and until sold to 
operate the Government vessels was conferred in subse- 
quent sections, and, within the scope of the powers given, 
the board is directed to keep in view the policy and pur- 
poses thus announced. Although the title or preamble of 
an Act may be referred to when ascertaining the meaning 
of a statute which is susceptible of different constructions, 
they can not control or restrain express provisions. ((Coo- 
saw Min. Co. v. South Carolina, 144 U. S. 550; Beard v. 
Rowan, 9 Pet. 301.) Nor can they enlarge or confer pow- 
ers. (Yazoo RB. R. Co. v. Thomas, 132 U.S. 188.) 

I accordingly have the honor to advise you that in my 
opinion the power to carry out the proposed plan does not 
exist. 

Respectfully, 
HARRY M. DAUGHERTY. 

To the PRESIDENT. 
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ACCOUNTING AND BUDGET ACT. See Bouncer Act. 
ACCOUNTING OFFICE,GENERAL. See GENERAL ACCOUNTING OFFICE. 


ACCOUNTS. 
RalILz0ap CONTINGENT FUND. See INTERSTATE OOMMEBCE 
ComMIssION, 8. 


ADMINISTRATOR. 
ASSIGNMENT OF REGISTERED Bonps. See Bonps, 1, 2. 
ADOPTION. 
DECREE OF UNITED StTaTes Count FOB CHINA. See ATTORNEY 
GENERAL, 4, 5. 


ADULTERATED BUTTER. 

1. Taxation.—Butter manufactured from sour cream, the acidity 
of which has been reduced by lime water in the manner 
herein outlined, is not adulterated butter within the mean- 
ing of section 4 of the act of May 9, 1902 (32 Stat. 194). 10. 

2. Same.— Opinion of December 31, 1920 (82 Op. 377), overruled. 
10. 

AEROPLANES. See Patents, 1, 2. 


AGENTS OF CLAIMANTS BEFORE TREASURY DEPARTMENT. See 
TREASURY DEPARTMENT, 1. 


AGRICULTURAL CREDITS ACT, 1923. 
Sec. 202. See FEDERAL INTERMEDIATE CREDIT BANKS. 
Sec, 308. See Bonps, 1. . 


AGRICULTURE, SECRETARY OF. 
Powers, ETC., UNDER PACKERS AND STOCKYARDS ACT. See 
MERGERS, 1, 2. 


AIR NITRATES CORPORATION. 
GOVERNMENT’S CONTRACT, See Contracts, 1, 4 


AIRCRAFT. See Patents, 1, 2. 


ALABAMA POWEE CO. 
GovERNMENT’s ContTRacr. See Conrracrs, 2-4. 


ALASKA, 


Cnritp Lasor Tax Law. See Cnicp Laspor Tax Law. 
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ALASKA HISTORICAL LIBRARY AND MUSEUM FUND. 

The Legislature of the Territory of Alaska has authority to 
legislate respecting the collection and disposition of certain 
fees which were by Congress allocated to the suppart of the 
Alaska Historical Library and Museum and may make such 
provision for the maintenance of that institution as it may 
deem adequate and expedient. 330. 


ALIEN ENEMIES. 
INCOME TAX ON PROPERTY HELD BY ALIEN PROPERTY CUSTO- 
DIAN. See ALIEN PROPERTY CUSTODIAN, 1. 


ALIEN PROPERTY CUSTODIAN. 

1, Income Taxes on Enemy Property in the Custody of the Alien 
Property Custodian.—Under an amendment to the trading 
with the enemy act (42 Stat.*1516), the Commissioner of 
Internal Revenue may demand of the Alien Property Cus- 
todian the payment of the income taxes properly due upon 
the income accruing from the property of alien enemies 
while such property is in the custody of the Alien Property 
Custodian. 611. 

2. Legal Status.—The opinion of June 21, 1920 (32 Op. 249), as 
to the legal status of the Alien Property Custodian, is 
reaffirmed. 511. 

8. Right to Vote Stock Acquired under Trading with the Enemy 
Act.—The Alien Property GCustodian having acquired pos- 
session, pursuant to the provisions of the Trading with the 
Enemy Act, of a majority of the stock of the Atlantic Com- 
munication Co., he had the right to vote said stock and to 
elect directors of said corporation by means of stock con- 
tro. 469. 


ALIENS. 
ADMISSION OF ALIEN CHILDREN OF RESIDENT FatTHER. See 
IMMIGRATION. 
CITIZENSHIP BY MARRIAGE. See CITIZENSHP, 1, 2. 
LANDING STATIONS. See INTERNATIONAL TOLL BRIDGES. 


ANCHORAGE. See VESSELS, 11. 


ANIMAL INDUSTRY BUREAU. 
VETERINABY INSPECTORS. See VETERINARY INSPECTORS. 


ANTITRUST LAWS. 
MERGER OF CERTAIN CORPORATIONS. See MERGERS, 4. 


APPOINTMENTS. 

ARCHITECT OF THE CaPiton. See CaAPprrot, 1. 

EXECUTIVE POWER TO FILL VACANCIES DUBING ADJOURNMENT 
or ConGREss. See RECESS APPOINTMENTS. 

STATUS OF PERSON APPOINTED BY EXECUTIVE OrDER. See Civit 
SERVICE, 4. 

StaTus OF PERSON APPOINTED WITHOUT COMPETITIVE EXAM- 
INATION, See Civit SERVICE, 8. 
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ARCHITECT OF THE CAPITOL. 
APPOINTMENT. See CAPITOL, 1 


ARMY. 

1, Enlisted Men.—Eligibility for Retirement.—In computing the 
30 years’ service required for the retirement of an enlisted 
man, under the provisions of the act of March 2, 1907 (84 
Stat. 1217), credit should not be allowed for service under 
a fraudulent enlistment where such service was terminated 
by a dishonorable discharge on account of said fraudulent 
enlistment. 404. 

2. Same.—When a soldier applies for retirement under the act 
of March 2, 1907, supra, a question is presented which is 
important in other respects than disbursement, and hence 
such question may properly be answered by the Attorney 
General. 404. 

LEASING PROPERTY ACQUIRED FOR ABMY StToRaGE, See 
Lrasgs, 1. 


ARTIFICIAL FLOWEBS. 
CLASSIFICATION, UNDER TARIFF Act, 1922. See Customs 
Laws, 1. 


ASSIGNMENT. See Bonps, 2, 3, 9, 17-20. 


ATLANTA PENITENTIARY. . 
OXDERING COTTON DUCK WITHOUT COMPETITIVE Bins. See 
CoTron Duck, 1. 


ATLANTIC COMMUNICATION CO. 

1. Conveyance of Land at Sayville, N. Y.—The Atlantic Communi- 
cation Co. was duly authorized to execute the deed, dated 
November 4, 1918, conveying to the United States a certain 
parcel of land comprising the site of its radio station at 
Sayville, N. Y. 469. 

2. Stock Control.—The Alien Property Custodian having acquired 
possession, pursuant to the provisions of the trading with 
the enemy act, of a majority of the stock of the Atlantic 
Communication Co., he had the right to vote said stock and 
to elect directors of said corporation by means of such stock 
control. 469. 


ATTORNEY GENENAL. 

1. Claim Pending Before General Appraisers Board.—The Attor- 
ney General declines to express an opinion as to whether 
artificial flowers suitable for trimmings or ornaments, when 
composed wholly or in chief value of yarns, threads, fila- 
ments, ete., are dutiable at the rate of 90 per cent ad 
valorem under paragraph 1430 of the tariff act of 1922, or 
are dutinble at 60 per cent ad valorem under paragraph 
1419 of suid tariff act, for the reason that litigation involv- 
ing the construction of these paragraphs, supra, is now 
pending before the Board of General Appraisers. 510. 
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2. Claim Pending Before Secretary of War.—Contract of Sale of 
Russian Decapod Locomotives.—The Attorney General deems 
it unnecessary to express an opinion at this time as to the 
legal effect of an alleged contract of sale of certain Russian 
decapod locomotives, because an indefinite claim for dam- 
ages for a breach of that contract is now before the Secre- 
tary of War for consideration. 354. 

3. Same.—The head of an executive department is without 
authority to settle a claim for unliquidated damages. 354. 

4, Judicial Questions.—Jurisdiction to Enter Decrees of Adoption 
and Legitimation.—The Attorney General declines to pass 
upon the jurisdiction of the United States Court for China 
to enter a decree of adoption or legitimation, such question 
being judicial in character. 86. 

5. Same.—That portion of the opinion of April 7, 1820 (32 Op. 
162), which holds that the United States Court for China 
has no jurisdiction to enter decrees of adoption and legiti- 
mation is superseded and withdrawn. 86. 

6. Same.—Whether the courts have the right to review decisions 
of the Secretary of the Treasury upon the recognition, or 
upon the suspension or disbarment, of agents or attorneys 
representing claimants before the Treasury Department is 
a judicial question and henoe the Attorney General declines 
to express an opinion thereon. 17. 

7. Legality of Mergers.—Federal Trade Commission Act.—The 
Attorney General declines to express an opinion as to 
whether the proposed merger of certain steel companies will 
violate the Federal Trade Commission act of September 26, 
1914, since the Federal Trade Commission is alone vested 
with the power of enforcing the Federal Trade Commission 
act. 225. 

8. Same.—In response to Senate Resolution No. 286 (67th Cong., 
2d sess.), the Attorney General advises the Senate that the 
proposed merger of certain steel companies will not violate 
the Sherman Antitrust Act of July 2, 1890, Clayton Act of 
October 15, 1914, or the Webb Act of April 10, 1918. 225. 

9. Questions not Arising in the Administration of Department.— 
The Attorney General is constrained to withhold reply to 
the broad inquiry as to the rights of the United States in 
the batture and river front along the marine hospital reser- 
vation at New Orleans and as to the right of the United 
States to erect structures thereon for Governmental activi- 
ties in general without permit from the State authorities, 
because these questions have not actually arisen in the 
department making the inquiry. 90. 

10. Questions of Law.—Any order given by the General Account- 
ing Office to the executive departments affecting the per- 
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ATTORNEY GENERAL—Continued. 
formance by them of executive functions independently 
confided to them necessarily involves a question of law 
which may be submitted to the Attorney General for his 
opinion. 383. 

11. Question Pending Before Court.—The Attorney General de- 
clines to express an opinion as to whether Japanese and 
Chinese serving in the military forces of the United States 
are eligible for naturalization under the provisions of the 
act of May 9, 1918 (40 Stat. 542), because this question is 
one with respect to which the United States district courts 
are in conflict, and also because the question is the subject 
of an action now pending in the United States District 
Court at Boston, Mass. 473. 

12, Repair Work for American Vessels.—Compensation.—The At- 
torney General approves the modification of Treasury Deci- 
sion 39340, dated November 25, 1922, so as to exclude from 
the ‘expenses of repairs made in a foreign country” (1) 
the cost of materials of American manufacture taken from 
the ship’s stores and utilized in repair work, and (2) any 
additional compensation paid to the regular crew of a 
vessel for repair work. 432. 

CreSSION BY UNITED STATES TO VIRGINIA OF BATTERY COVE. 
See BATTERY Cove, VA. 
QUESTION NOT FOR INTERPRETATION OF STATUTE. See Navy, 8. 


ATTORNEYS OF CLAIMANTS BEFORE TREASURY DEPARTMENT. 
See TREASURY DEPARTMENT, 1-3. 


AUTOMOBILES. 
SEIZED FOR CUSTOMS, PROCEEDS oF SALE. See Customs 
Laws, 8&8. 
BACON. ; 
SEIZED BY GOVERNMENT. See Contracts, 6, 7. 
BANKS. | 
CHARTER, FEDERAL FABM LOAN BANK. See JOINT-STOCK LAND 
BaNnks, 


FEDERAL RESERVE BANKS. See FEDERAL RESERVE BANKS. 

FEDERAL RESERVE NATIONAL BANK OF CHICAGO. Sé€e TBEAS- 
URY CERTIFICATES OF INDEBTEDNESS, 2. 

GUARANTY SAVINGS BANK. Sce DIsStTRIcT or CoLtumBia, 83. 

INTERMEDIATE CREDIT BANKS. See FEDERAL INTERMEDIATE 
CREDIT BANKS. 

Joint Stock LAanp Banks. See Jorint STocK LAaNp BANKS, 


BARGES. 
TERMINATION OF LEASE. See LEASES, 2. 


BATH IRON WORKS (LTD.), MAINE. See Contracts, 5. 
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BATTERY COVE, VA. 

Proposed Legislation Providing for Cession of Sovereignty to 
Virginia.—With respect to the bill “providing for the 
cession to the State of Virginia of sovereignty over a tract 
of land located at Battery Cove, near Alexandria, Virginia, 
and for the conveyance thereof by the Secretary of the 
Treasury” (S. 3455, 67th Cong., 2d sess.), the Attorney 
General is of the opinion that the language of said bill is 
ill advised and that a cession or sale of such land should 
not be effected, or at any rate should be postponed until 
pending and anticipated litigation shall have been ter- 
minated. 189. 


BATTURE AND SUBMERGED LANDS, NEW ORLEANS. See Licurt- 
HOUSE SERVICE, 4, 5. 


BAUDER PATENT. See FINGER Prints, 2. 
BETHLEHEM STEEL CORPORATION. See Mrnrcers, 4, 


BIDS. 
GOVERNMENT Contracts. See Cotrron DUCK, I, 2. . 
RIGHT OF AWARDING OFFICER TO REJECT LOWEST BID. See 
ConTracts, 11, 12. 
TENTATIVE ACCEPTANCE BY GOVERNMENT. See CONTRACTS, 9. 


BLENDED FLOUR. See Customs Laws, 2, 8. 
BOLLING AGREEMENT. See CLaims AGAINST UNITED StTaTEs, 1, 8. 


BONDS. 

1. Federal Land Banks.—Validity of Consolidated Bond Issue.— 
Tax exemptions.—Consolidated bonds issued by Federal land 
banks under section 308 of the agricultural credits act of 
March 4, 1923 (42 Stat. 1476), would be valid and such 
bonds would have the same tax exemptions as attach to 
farm loan bonds issued by individual Federal land banks. 
521. ‘ 

2. Liberty Loan Bonds.—Assignment of Registered Bonds for 
Redemption or Exchange by Administrator.—Where the 
owner of certain registered Liberty bonds died intestate in 
Green County, Mo., where said bonds were located at the 
time of his decease, and an administrator of his estate in 
said county was appointed by the probate court thereof, 
said administrator may legally assign said bonds for re- 
demption or exchange regardless of the assumed fact that 
the domicile of decedent was in Lee County, Miss. 454. 

8. Same. The Treasury Department will be fully protected in 
redeeming or exchanging said Liberty bonds upon such 
assignment. 454. 

4. Same.—Drplicates in Lieu of Destroyed Bonds.—The evidence 
submitted by the Studebaker Corporation of the destruction 
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of certain coupon bonds of the Fourth Liberty loan owned 

by it is clear and unequivocal in contemplation of section 

8702 of the Revised Statutes, and hence the Secretary of 

the Treasury is justified in issuing duplicates of the de- 

stroyed bonds, provided he is satisfied of the sufficiency of 

the evidence. 66. 

5. Same.—The indemnity bond in double the amount of the de- 
stroyed bonds, required by section 3703, Revised Statutes. 
is ample protection to the Government against loss through 
the issue of duplicate bonds in the place of those de 
stroyed. 66. 

6. Same.—Exchange of Registered Bond by Foreign Executor.— 
Margaret Steiner, who was the registered owner of a $500 
Fourth 4} per cent bond, died in the District of Columbia 
where she was domiciled. She left no estate in the District 
of Columbia, all property owned by her at the time of her 
death being in the Province of Ontario, Canada. The will 
of the deceased has been admitted to probate in the said 
Province of Ontario, and the executor named in the will has 
been duly appointed to administer the estate. Under such 
circumstances, said executor is legally qualified and author- 
ized to execute an assignment for exchange of the bond in 
question for a coupon bond, without letters of administra- 
tion being issued by the Supreme Court of the District of 
Columbia. 381. 

7. Same.—Transfer of Registered Bonds.—Under the circum- 
stances herein stated, where certain foreign insurance cor- 
porations, as a prerequisite to transacting business in the 
State of Georgia, deposited certain registered Liberty loan 
bonds with the treasurer and bond commissioner of that 
State and thereafter, upon said insurance companies hav- 
Ing become insolvent and being in process of liquidation 
in the State in which they were incorporated, the superior 
court of Fulton County, Ga., issued a decree appointing a 
receiver of said bonds and directing the trustee thereof to 
deliver sume to said receiver, held, 

1. That said court had jurisdiction of the subject matter 
and of the trustee. 

2. That the decree of said court operated to vest title to 
said bonds in the receiver. 

3. That the Treasury Department can properly transfer or 
exchange said bonds upon proper assignment thereof 
executed by said receiver; and, in making this transfer 
or exchange, the Treasy Department will be legally 
protected from any claim by or on behalf of the liqui- 
dator of said insurance companies in the State of New 
York or elsewhere. 133. 
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8. Same.—Transfer of Registered Bonds on Basis of Certain Court 
Proceedings.— Under the circumstances herein stated, where 
a registered Liberty loan bond was deposited with the payee 
of a note as collateral security for its payment and, upon 
default in the payment of said note, a judgment was 
entered thereon in favor of the payee and the court decreed 
that an assignment of the bond should be made, said bond 
may be transferred on the books of the Treasury Department 
without assignment of the registree. 49. 

9. Same.—Transfer of Registered Bonds upon Basis of Certain 
Judicial Proceedings.—Under the circumstances herein 
stated, where a judgment was rendered by the circuit court 
of Charles Mix County, of South Dakota, against the 
owner of certain registered Liberty loan bonds and said 
bonds were sold under execution sale, the Treasury Depart- 
ment may properly make transfer of the bonds in question 
to the purchaser without assignment by the registered 
payee or his duly authorized agent. 271. 

10. Same.—It appears from the papers herewith submitted that 
the court had jurisdiction of the parties and subject matter 
of the suit; that the judgment of the court and the pro- 
ceedings had thereunder effectively transferred the interest 
of the registered bondholder to the purchaser at the execu- 
tion sale; and that the judgment rendered in said case is 
final and conclusive. 271. 

11. Same.—Community Property.—Certain Liberty loan bonds and 
Victory notes were registered in the name of one John F. 
Rogers, the same being community property of the said 
Rogers and his wife. Rogers died intestate and, there 
being no debts, no administration was had upon his estate. 
The District Court of Grayson County, Tex., partitioned the 
estate of the decedent and by its judgment, which has now 
become final, vested the title to said bonds and notes in 
Mrs, Mary E. Reynolds, a daughter of the decedent. Under 
such circumstances, the Treasury Department may safely 
reissue said bonds and notes in the name of the said Mary 
E. Reynolds. 52. 

12. Sureties on Bonds.—Release.—The Secretary of War has no 
authority to release the sureties on a certain bond fur- 
nished by the chamber of commerce of Montgomery, Ala., 
to the Government in connection with Taylor Field, Mont- 
gomery, Ala. 441. 

18. Same.—Opinion of March 12, 1855 (7 Op. 62), adhered to. 

- 441, é 

14. Same.—Responsibility Under the Bond of Principal for Acts 
of Deputy.—Capt. Samuel Bryan (S. C.), United States 
Navy, is bonded by the American Surety Co. of New York 
in the amount of $25,000 and Cupt. Jumes E. Reich, assist- 
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ant paymaster, United States Marine Corps, who has been 

appointed to act as deputy for Capt. Bryan, is bonded by 

the same company for $10,000. Held, 

(1) That the surety on the bond of Capt. Bryan could not 
be held liable in the case of defalcation of the deputy, 
Capt. Reich, in the absence of any negligence on the 
part of the principal, Capt. Bryan; 

(2) That there is, therefore, no objection to the execution 
of the agreement between the Navy Department and 
the surety company limiting the latter’s Hability to the 
amount of the deputy’s bond, since such agreement Is 
not in conflict with any Hability {mposed by law. 223. 

15. United States Bonds and Notes Owned by Infants.—Redemp- 
tion and Payment—Where United States bonds and notes 
are owned by and registered in the name of an infant, the 
Government would not be protected in making payment 
thereof to the infant, since the infant is not estopped to 
deny such payment. 207. 

16. Same.—Opinion of June 10, 1922 (ante. p. 197), adhered to. 
207. 

17. Same.—Where United States bonds and notes are registered 
in the name of an infant, payment thereof by the Govern- 
ment to a duly appointed, qualified. and acting guardian 
of such infant, and the execution of proper releases and 
assignments by such guardian in his official capacity, and 
the assignment for redemption of such bonds and notes by 
such guardian, will fully protect the Government from fur- 
ther liability thereon. 197. 

18. Same.—Where such bonds and notes are owned by and reg- 
istered in the name of an infant, the assignment thereof 
for redemption by such infant, even though the natural 
guardian should join in the execution of the assignment, 
would not protect the Government from liability in making 
payment to such infant. 197. 

19. United States Bonds and Notes Registered in Name of Guard- 
ian of Minor.—Transfer or Exchange.—Where United States 
bonds and notes are registered in the name of a duly ap- 
pointed and qualified guardian of a minor, it would be 
proper to require duly authenticated copies of his appoint- 
ment and qualification as such guardian or of his authority 
to assign such bonds and notes for transfer or exchange. 
310. 

20. Same.—Where such bonds and notes are owned by an infant 
but are registered in the name of a natural guardian for 
the infant, payment thereof by the Government to the des- 
ignated payee and the execution by him of proper releases 
and assignments will fully protect the Government. 1597. 
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21. Same.—Where such bonds and notes are registered in the 
name of a person as natural guardian of a minor, it is not 
necessary to require any proof of his appointment and 
qualifications as such guardian, and payment to the natural 
guardian and the execution by him of proper releases and 
assignments would fully protect the Government. 310. 

22. Same.—Registered Victory Notes for Treasury Notes.—Ex- 
change or redemption.—The conclusions expressed in the 
opinions of June 10, 1922, (38 Op. 197), June 17, 1922 (33 
Op. 207), and July 20, 1922 (33 Op. 310), with reference to 
the proper method of assignment for transfer or surrender 
of registered bonds or notes registered in the name of an 
infant or a natural guardian for an infant, are fully appli- 
cable to the transfer of Victory notes in exchange for 
Treasury notes of Series B-1925 or for optional redemption 
before maturity. 366. 

LEGALITY OF IssuE. Sce PHILIPPINE IsLanps, 2-6, Porto 
Rrioo, 1-3. 

STATUS OF MANILA RAILROAD COMPANY Bonps. See PHILIP- 
PINE ISLANDS, 7-10. 

TREASURY CERTIFICATES FOUND AND PRESENTED FOR PAYMENT. 
See TREASUBY CERTIFLCATES OF INDEBTEDNESS, 2, 


BONUS. 
FEDERAL EMPLOYEES. Sce Civii SERVICE, 1, 2. 


BRIDGES. 
CONSTRUCTION OF BRIDGE OVER FLoRIDA EAST COAST CANAL. 
Sce FLorwa EAST Coast CANAL, 1, 2. 
LANDING STATIONS FOR ALIENS. See INTERNATIONAL TOLL 
BRIDGES. 


BUDGET ACT. 

Postal Service.—Administrative Examination of the Accounts 
and Vouchers.—The provisions of Title III of the budget 
act of June 10, 1921, and especially the provisions of section 
309 thereof, limit the extent of the administrative examina- 
tion of the accounts and vouchers of the Postal Service 
which the Postmaster General may direct, under section 
304 of said act, to be performed by the comptroller of the 
Post Office Department. S80. 


BUILDING AND LOAN ASSOCIATIONS. See Districr or Cotumsata, 
6, 7. 


BUTTER. Sce ADULTERATED BUTTER, 1, 2. 


CAMP CUSTER, MICH. 
CONSTRUCTION OF VETERANS’ Hosrrtat. See Contracts, 10. 
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CAMP LEWIS MILITARY RESERVATION. 

1. Use of Portion of Reservation for Veterans’ Hospital.—The use 
of a portion of the Camp Lewis Military Reservation for 
the erection and maintenance of a hospital for the veterans 
who are under the care of the Veterans’ Bureau would not 
violate the covenant or condition in the deed respecting the 
use by the United States of the land included in the reser- 
vation. 325. 

2. Same.—Permit for Use.—In order to avoid any complication 
it would be advisable not to transfer the land in question 
to the Veterans’ Bureau, but to allow its use under permit 
or sanction of the War Department, under whose jurisdic- 
tion the reservation now is administered. 325. 


CANADA. 
TREATY WITH UNITED STATES RELATING TO HALIBUT FISHING. 
See HALIBUT FISHERIES IN THE PACIFIC. 


CANALS. See Froripa East Coast CANAL, 1, 2. 


CAPITOL. 

1. Appointment of Architect.—The power to appoint a person to 
the position of Architect of the Capitol rests alone with the 
President, and it is for him alone to determine whether any 
pafticular person possesses the necessary skill to discharge 
the duties attaching to that position. 534. 

2. Enlargement of Capitol Grounds.—Responding to Senate Reso- 
lution No. 156 (67th Cong., Ist sess.), and advising what 
steps seem necessary to carry out the intention of Congress 
to acquire the lands between the Capitol and the Union 
Station for the enlargement of the Capitol Grounds, as 
expressed in the act of June 25, 1910 (36 Stat. 738). 139. 

8. Same.—The United States may discontinue and abandon con- 
demnation proceedings at any stage before payment of the 
award and, if such abandonment is in good faith, the power 
to expropriate thereafter is not lost, but may be exercised 
under appropriate legislation without regard to a former 
appraisal. 139. 

4. Same.—Quere, whether at this time the United States, in 
reliance on the decree of the Supreme Court of the District 
of Columbia entered February 24, 1913. confirming the 
award in the proceeding to condemn the lands in question, 
would now have the legal right to compel its acceptance. 
139. 


CARRIAGE BY WATER. See VESSEts, 4. 


CARRIERS. 

1. Authority of President to Sell Obligations of Carriers Acquired 
Incident to Federal Control.—Under and pursuant to the 
provisions of section 7 of the Federal control act, the 
President has the authority to sell “ at prices not less than 
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the cost thereof” any and all obligations acquired by him 
under and pursuant to the provisions of said section 7 of 
the Federal control act, and, under and pursuant to the 
provisions of section 202 of the transportation act, 1920, 
the President has the authority to sell any and all obliga- 
tions acquired by him under and pursuant to the provisions 
of sections 6 and 12 of the Federal control act, as amended, 
section 1 of the act of November 19, 1919, providing for the 
reimbursement of Federal advances to carriers for motive 
power, etc., and section 207 of the transportation act, 1920, 
as amended. 151. 

2. Authority of President to Sell Obligations of Carriers Acquired 
under Section 210 of Transportation Act.—The powers con- 
ferred on the President by section 202 of the transportation 
act, 1920, relate, and were intended to relate, only to mat- 
ters arising out of his agency under emergency legislation, 
and do not extend to matters originating in section 210 of 
said transportation act, which are to be carried out by other 
officers and agencies of the Government, and hence the 
President is not authorized by section 202 of the transporta- 
tion act, 1920, to sell the obligations of carriers acquired 
by the United States pursuant to section 210 of said act. 
423. 


CATTLE FINANCING COMPANIES. 
ADVANCES BY WAR FINANCE CORPORATION. Sce WAR FINANCE 
CoRPORATION, 1. 


CERTIFICATES OF INDEBTEDNESS. Sec PHILIPPINE ISLANDS, 1; 
TREASURY CERTIFICATES OF INDEBTEDNESS. 


CERTIFICATION FOR BONUS. See Civit Service, 1, 2. 
CESSION OF SOVEREIGNTY OF LAND. See Batrery Cove, VA. 


CHAMBER OF COMMERCE, 
MOoBILE, ALA., SURETIES ON Bonbs. See Bonps, 12. 


CHILD LABOR TAX LAW. 
Application to Alaska, Hawaii, and the District of Columbia.— 
The provisions of the child labor tax law, Title XII of the 
revenue act of 1918 (40 Stat. 1138), Title XII of the 
revenue act of 1921 (42 Stat. 306), are invalid and inopera- 
tive within the Territories of Alaska and Hawaii and the 
District of Columbia. 374. 


CHILDREN. 
DECREE OF ADOPTION, UNITED STATes Court For CHINA. See 
ATTORNEY GENERAL, 4, 5. 
RIGHT OF ALIEN CHILDREN OF RESIDENT FATHER TO ADMISSION 
Tro Unirep States. Sce IMMIGRATION. 
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CHINA. 
JURISDICTION OF UNITED STATES CourT FOR CHINA. See 
ATTORNEY GENERAL, 4, 5. 


CHINA, STEAMSHIP. 
CoOASTWISE TRADE. See VESSELS, 5. 


CHINESE. 
ELIGIBILITY FOR FLEET NAVAL RESERVE. See FLEET NAVAL 
RESERVE. 
SERVING IN MILITARY Forces OF THE UNITED States. See 
ATTORNEY GENERAL, 11. 


CHINESE EXCLUSION LAWS. 

Entry into United States of Chinese Student Who Thereafter 
Performs Manual Labor.—Where the labor performed by a 
Chinese person who enters the United States as a student 
is only in.connection with or in furtherance of the main- 
tenance of the status of student, there is no provision of 
law for the exclusion or deportation of such person. 108. 


CITIZENSHIP. 

1. Marriage of Deported Alien Woman to an American Citizen.— 
Bona fide marriage to an American citizen of an alien 
woman contracted three years after her deportation for 
immorality would invest such woman with United States 
citizenship in accordance with section 1994 of the Revised 
Statutes. 398. 

2. Same.—The proviso in section 19 of the immigration act of 
February 5, 1917 (39 Stat. S89), which relates to the mar- 
riage of immoral alien women to American citizens, was 
designed to prevent evasion of deportation by a marriage 
contracted during the pendency of deportation proceedings 
or approximate thereto. 398. 

ADOPTION, ETC., UNITED STATES CourRT FoR CHINA. See 
ATTORNEY GENERAL, 4, 5. 

REQUISITES OF JAPANESE AND CHINESE FOR TRANSFER TO FLEET 
NAVAL RESERVE. See FLEET NAVAL RESEBVE. 


CIVIL SERVICE. 

1. Certification of Federal Employees for Bonus.—The law permits 
the head of a department to certify the bonus of $240 per 
annum both for employees out of the Government service 
and for services rendered by such employees a year or more 
prior to the time certification is made. 172. 

2. Same.—The Secretary of War may legally issue an order 
announcing that he will not thereafter certify the bonus 
for employees out of the Government service, or for back 
periods of employment, antedating July 1, 1921, for em- 
ployees still in the Government service. 172. 

8. Retirement Act.—Appointment Without Competitive Examina- 
tion.— Mr. Thomas §. Shelley, who was appointed as depart- 
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mental clerk in the War Department, without competitive 
examination, under sectlon 10 of civil service Rule II, is 
not entitled to the benefits accruing to employees in the 
Classified civil service of the United States under the civil 
service retirement act of May 22, 1920 (41 Stat. 614). 108. 


4. Same.— Appointment Under Executive Order.—Mr. Alfred J. 


Bradford, who was reappointed as a plate printer in the 
Bureau of Engraving and Printing under an Executive 
order issued January 15, 1918, is not entitled to the benefits 
accruing under the civil service retirement act of May 22. 
1920 (41 Stat. 614), for the reason that he was not, at the 
time of his retirement, within the classified civil service of 
the United States within the meaning of that act. 96. 


CLAIMS AGAINST UNITED STATES. 
1. Application of Dent Act to Settlement of Claims Arising Under 


the Bolling Agreement.—The adjustment of claims arising 
under the so-called Bolling Agreement, which is an agree- 
ment whereby the British and American Governments 
assumed each a share of responsibility to British owners 
of United States patents for aeroplanes, their engines and 
accessories, may be proceeded with under section 3 of the 
Dent Act. 298. 


2. Same.—The Dent Act is still in force and there has been no 


amendment or modification of section 3 of said act. 298. 


3. Same.—Under the authority of section 3 of the Dent Act, the 


Secretary of War may appoint a commission or board as the 
agency for the adjustment of claims arising under the 
Bolling Agreement, and such commission or board may be 
constituted as proposed by the Secretary. 298. 


4. Information for Use as Evidence in Prosecuting Claim Against 


the Government.—Where the Government has been requested 
to furnish certain information for use as evidence in the 
prosecution of a suit against It in the Court of Claims 
and the attorneys conducting the defense of the suit have 
objected to the reception in evidence of such information, 
or have themselves declined to obtain or furnish it to the 
plaintiff, then such information can only be obtained by 
plaintiff after a motion duly brought before the Court and 
an order of the Court allowing or directing the giving of 
such information. 63. 


§. Settlement of unliquidated damages.—The head of an execu- 


tive department is without authority to settle a claim for 
unliquidated damages. 354. 


ATTORNEYS, ETC., FOR CLAIMANTS BEFORE TREASURY DEPART- 


MENT. See TREASURY DEPARTMENT, 2, 3. 


Batu Iron Works. Sce Contracts, 5. 
SALE OF RuSSIAN LOCOMOTIVES. See ATTORNEY GENERAL, 2. 
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CLAYTON ACT. 
CERTAIN STEEL COMPANIES, MERGER. See Merogrs, 4. 


CLEARANCE OF VESSELS. Sce VESSELS, 4, 


COAL. 

- 1, Legality of Plan to Prevent Shertage of Coal—Where and 
when an emergency exists on account ef the shortage of 
coal for use in interstate commerce and in the transportation 
of the mails and when the price of coal for such purposes 
and for the general necessities of the people has been 
unjustifiably and unbearably increased by operators who 
produce a large supply, associations such as the herein 
proposed plan contemplates to act with and under govern- 
mental agencies to meet the existing emergency, more 
equitably to distribute coal, and to prevent extortion in the 
price thereof while acting with and under governmental 
agencies for the purposes aforesaid, are legal. 254. 

2. Same —If the Interstate Commerce Commission finds the exist- 
ence of an emergency such as the Secretary of Commerce 
describes, that body has ample and unquestioned authority 
to provide such rules and regulations as will enable the 
proposed plan to be carried into operation. 254. 

LIABILITY OF NAVAL OFFICERS FOR COAL FURNISHED BY NAVY. 
See Navy, 5. 

TRANSPORTATION BY FOREIGN CORPORATIONS. Sce INCOME 
Tax, 2. 


COASTWISE TRADE. Sce V¥ESSELS, 5. 
COLLATERAL SECURITIES. Sce SEcurRITIES. 


COLLISION. 
AUTOMOBILE WITH RoAp GATES. See JURISDICTION, 


COLUMBIA WOOL BASIN WAREHOUSE CoO. 
ADVANCES BY WAR FINANCE CORPORATION. Sce WAR FINANCE 
CORPORATION, L 


COMMERCE DEPARTMENT. 

Business Organizations Defraying Expenses of Agents of the 
Department of Commerce.—Under the circumstances herein 
stated, no Federal statute would by violated by the proposed 
arrangement by which business organizations assume the 
payment of the transportation expenses and hotel bills of 
agents of the Department of Commerce when such agents 
are sent to address these organizations on the work carried 
on by the department through its Division of Simplified 
Practice. 273. 

TRANSFER OF LIGHTHOUSE RESERVATIONS. Sce LIGHTHOUSE 
SERVICE, 1, 
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COMMERCE REPORTS. 

Publication of Supplements to Commerce Reports.—Any mate- 
rial which might be included in the regular edition of 
“Commerce Reports’? may be published as a “ Supplement 
to Commerce Reports,” and, under the act of June 25, 1910 
(36 Stat. 821), 20,000 copies of any such supplement may 
be printed. 157. 


COMMERCE, SECRETARY OF. 

AUTHORITY TO USE BATTURE AND SURMERGED LANDS, NEW 
ORLEANS. See MARINE HOSPITAL RESERVATION, NEW 
ORLEANS, 2. 

JURISDICTION OVER VESSELS, ST. MAky’s RIVER. See VEs- 
SELS, 11. 

PLAN TO PREVENT CoAL FAMINE. Sce Coat SHORTAGE, 1, 2, 


COMMUNITY PROPERTY. 
LIBERTY BONDs AND VICTORY NOTES. Sec Bonpbs, 11. 


COMPENSATION. 
CusToMSs INSPECTORS, OVERTIME. Sce Customs Service, 1, 2. 
FEDERAL EMPLOYEES’ Bonus. See Civit Service, 1, 2. 
VESSEL’s CREW FoR REPAIR WorRK. See VESSETS, 138. 


COMPENSATION COMMISSION. Sce FEDERAL EMPLOYEES’ COMPEN- 
SATION ACT. 


COMPTROLLER GENERAL OF UNITED STATES. 
Pay STAaTus OF ENLISTED MEN. See Navy, 9, 10. 
TRAVELING EXPENSES, OFFICER’S DEPENDENTS. See NAVY, 8. 


COMPTROLLER OF CURRENCY. See CURRENcy, COMPTROLLER OF. 
COMPTROLLER, POST OFFICE DEPARTMENT. See Buvcer Act. 
CONDEMNATION OF LAND. See Capitor, 2-4; Contracts, 3. 


CONGRESS. 

ENLARGEMENT OF CAPITOL GROUNDS. See Capito, GROUNDS, 
2-4. 

MEMBER OF CONGRESS HAVING STOCK INTEREST IN CATTLE 
I'INANCE COMPANY. See WAR FINANCE CORPORATION, 1. 

POWER OVER INTERSTATE SHIPMENTS OF CoTTon. See CoTTon 
STANDARDS ACT. 

PoweERS VESTED IN SHIPPING BOARD NOT TO BE EXERCISED BY 
OTHER CORPORATIONS. See VESSELS, 9. 


CONSTITUTIONAL LAW. 
APPOINTMENT OF SENATOR, ETC., ART. I, SEC. 6, CL. 2. See 
JUDGES. 
EIGHTEENTH AMENDMENT. Sce Liquors. 1, 3. 
POSSESSION AND TRANSPORTATION OF LIQUORS. See LIQUOBS, 
1, 8. 
SEIZURE OF Liquor. See Liquors, 2. 
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CONTRACTS. 

1. Air Nitrate Corporation.—That part (Art. XIX) of the Gov- 
ernment’s contract with the Air Nitrates Corporation which 
gives that company, if the United States determines to sell, 
the prior right to purchase the nitrate plants embraced 
therein, upon as favorable terms as the United States is 
willing to sell to another, is not binding on the Government. 
160. 

2. Alabama Power Co.—By the terms of a certain contract, herein 
set forth, which was entered into between the United States 
and the Alabama Power Co., it will be the duty of the United 
States to remove its buildings, machinery, and equipment 
from the lands and right of way of the Alabama Power Co., 
unless the United States elects to sell the property to said 
company under the general power vested in the Secretary 
of War within the time fixed by the notice from the com- 
pany. 9551. 

8. Same.—The United States has the power, however, to condemn 
for public purposes the lands of the Alabama Power Co., 
including those upon which the Government structures have 
been placed, if funds are available to pay the award. 551. 

4, Same.—Validity of Contract.—That part (Art. XXII) of the 

- Government’s contract with the Alabama Power Co. which 

gives that company, at any time after December 1, 1926, 

or such earlier period as the United: States shall finally 

cease to take power, the right to demand that the value of 

the Warrior extension and the Warrior substation shall be 

determined by three arbitrators, and which obligates the 

Government to sell to that company at the figure thus to be 
determined, is not binding on the Government. 160. 

5. Bath Iron Works (Ltd.).—Where certain contracts were entered 
into between the Secretary of the Navy and the Bath Iron 
Works (Ltd.), of Maine, calling for the construction of 
torpedo-boat destroyers and providing for payment thereof 
on the basis of actual cost plus a profit of 10 per cent, the 
actual cost should not include income and excess-profits 
taxes, 528. 

6. Rescission of Contract of Sale of a Quantity of Bacon Seized 
by the Government.—The Secretary of War is authorized to 
rescind a certain contract with one Louis Leavitt for the 
sale of 1,856,634 pounds of bacon, which the Government 
seized after the contractor had been indicted and arrested 
for hoarding said bacon in violation of the provisions of 
sections 6 and 7 of the food control act (40 Stat. 278). 69. 

7. Same.—The Secretary is authorized to rescind said contract on 
the basis of returning to the contractor the purchase price 
for so much of said bacon as is redeliverable to the Govern- 
ment by the contractor; and he is also authorized to reim- 
burse the contractor for such charges paid by him as were 
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reasonably required for the transportation, storage, insur- 
ance, and proper protection of the property. 69. 

8. Same.—The Secretary is unauthorized to pay any claim for 
attorncys’ fees or transactions with banks, or any disburse- 
ments not directly attributable as a charge for the protec- 
tion of the property, or interest on such sum as may be 
determined to be due the contractor. 69. 

9. Sale of Nitrate to the Erie Coal & Coke Co.—Under the circum- 
stances herein stated, where the Ordnance Department of 
the United States Army offered nitrate for sale at auction, 
and the bids of the Erie Coal & Coke Co. for certain 
quantities of such nitrate were tentatively accepted by the 
auctioneer and the chairman of the Ordnance Salvage Board, 
but said bids were rejected by the Secretary of War, held, 
that the Government is under no obligation to make delivery 
of such nitrate to the Erie Coal & Coke Co.; and, that the 
Secretary of War is under no obligation to enter into a 
contract fer the sale of such nitrate to said company. 400. 

10. Veterans’ Hospital at Camp Custer, Mioh—The awarding by 
the Veterans’ Bureau of a contract for the construction of 
a hospital at Camp Custer, Mich., to the A. Bentley & Sons 
Co. would not prejudice the rights of the Government in 
the prosecution of a suit against said company for damages 
growing out of alleged wrongful acts incident to construc- 
tion contracts during the World War. 453. 

11. Same.—If the officer in charge of awarding a contract for 
Government work feels that the acts of a certain bidder in 
the past have been such that he can no lenger be considered 
as responsible, it is within the power of such officer to 
reject his bid, even though such bid is the lowest. 453. 

12. Same.—But the mere fact that the Government has brought 
suit against a corporation charging it with wrong in the 
performance of prior contracts is not of itself sufficient to 
compel the rejection of any and all bids for future Govern- 
ment work submitted by such corporation. 453. 

18. Hospital Construction.—Execution of Contracts.—The Director 
of the United States Veterans’ Bureau alone, under the act 
of April 20, 1922 (42 Stat. 496), is authorized to sign con- 
tracts on behalf of the United States for the construction of 
hospitals. 283. 

CLAIMS UNDER BOLLING AGREEMENT, See CLAIMS AGAINST 
UNITED STATES, 1-3. 

LEASING GOVERNMENT BARGES AND TowsBoaTs. See LEASES, 2. 

Russian DeEcapop LOcoMOoTIVES. See ATTORNEY GENERAL, 2. 

WITHDRAWAL PROVISION. See SHIPPING CONFERENCE, 1, 2. 


CONVEYANCE. 
Ravio STATIONS TO GOVEBNMENT, See ATLANTIC COMMUNICA- 


TION Co., 1. 
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CORPORATIONS. 
DISTRIBUTION OF EARNINGS, INCOME TAx. See Incomes Tax, 1. 
LIQUIDATED DAMAGES, INCOME Tax. See INcomE Tax, 2. 
TRANSFER OF TITLE, GOVERNMENT VESSELS, TO STATE CORPORA- 
TIons. See VESSELS, 86. 


“COST PLUS ’” CONTRACTS. 
Sate oF NITRATE. See Contracts, 5. 


COTTON DUCK. 

1. Authority of Government to Order Cotton Duck from the At- 
lanta Penitentiary Without Obtaining Competitive Bids.— 
The Government may order cotton duck and other merchan- 
dise manufactured at the textile mill at the Atlanta Peni- 
tentiary without obtaining competitive bids as required by 
section 37080 of the Revised Statutes and other statutes hav- 
ing like requirements. 3827. 

2. Same.—The provisions of section 3700 of the Revised Statutes, 
and similar statutes, requiring that all purchases and con- 
tracts for Government supplies shall be made by advertising 
for proposals, are inapplicable to a transfer of property from 
one Government establishment to another. 327. 


COTTON STANDARDS ACT. 

Shipments of Cotton Made on or After August 1, 1923.—The 
United States cotton standards act invokes a legitimate 
power of Congress over interstate commerce, and its pro- 
visions apply to any shipment of cotton made on or after 
August 1, 1923, regardless of when the contract was made. 
513. 


COURTS. 

JUDGMENT OR DECREE AFFECTING Wak SAVINGS CERTIFICATES. 
See WAR SAVINGS CERTIFICATES, 2. 

METHOD OF OBTAINING EVIDENCE. See CLaims AGAINST 
UNITED STATES, 5. 

Ricur To REVIEW DECISION OF SECRETARY OF TREASURY IN 
CERTAIN CASES. See TREASURY DEPARTMENT, 2. 

Unitep STATES CourT FOR CHINA. See ATTORNEY GENERAL, 
4, 5. 


COURTS-MARTIAL. 
LNLISTED MAN, DISCHARGED UNDER COURTS-MARTIAL, See 
Navy, Q. 
ENLISTED MAN FOR DESERTION. See Navy, 3. 


CREW SHORTAGE. See VESSELS, 4. 


CRIMINAL CODE. 
Secs. 114, 115, 116. See War FINANCE CORPORATION, 2, 
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CURRENCY, COMPTROLLER OF. 
AUTHORITY OVER BANKING Bustness, D. C. See DIstrrict or 
CoLuMBIA, 3. 
EXAMINATION AND CONTROL OF BUILDING AND LOAN ASSOCIA- 
TIONS. See DISTRICT OF COLUMBIA, 6, ye 


CUSTOMS LAWS. 

1. Classification of Artificial Flowers.—The Attorney General de- 
clines to express an opinion as to whether artificial flowers 
suitable for trimmings or ornaments, when composed wholly 
or in chief value of yarns, threads, filaments, etc., are 
dutiable at the rate of 90 per cent ad valorem under para- 
graph 1430 of the tariff act of 1922, or are dutiable at 60 
per cent ad valorem under paragraph 1419 of said tariff 
act, for the reason that litigation involving the construction 
of these paragraphs, supra, is now pending before the Board 
of General Appraisers. 510. 

2. Drawbacks.—Blended Flour.—Section 313 of the tariff act of 
1922 (42 Stat. 940) permits a drawback upon the exporta- 
tion of flour produced by mixing flour from domestic wheat 
and flour from imported wheat, both of which are ground 
within the United States, when the proportions of the respec- 
tive wheats prescribed by the statute are used. 536. 

38. Same.—Furthermore, the right to such drawback is not de- 
feated because the person who grinds the imported wheat 
may purchase the domestic flour used in such blending, 
provided the flour is also ground in the United States. 536. 

4. Same.—Exportations from Porto Rico.—Section $318 of the 
tariff act of 1922 (42 Stut. 940), is not in force in Porto 
Rico, and hence no drawback is payable upon the exporta- 
tion of articles manufactured in Porto Rico with the use 
of imported duty-paid merchandise. 488. 

5. Duty on Repairs for American Vessels.—The expenses of re- 
pairs made in a foreign country upon American vessels, 
which are dutiable under section 3114 of the Revised 
Statutes, as amended by section 466 of the tariff act of 
1922 (42 Stat. 957), include only expenditures made for 
foreign materials or for foreign labor employed in making 
repairs. 432. 

6. Same.—Section 3115 of the Revised Statutes, as amended by 
section 466 of the tariff act of 1922, authorizes the Secretary 
of the Treasury to remit or refund duties assessed under 
section 3114 of the Revised Statutes where stress of weather 
or other casualty necessitated repairs to enable the vessel 
to reach her port of destination. 432. 

7, Same.—The words “port of destination,” as used in section 
3115 of the Revised Statutes, mean the vessel’s American 
port of destination. 432. 

8. Restoration of the Proceeds of Sale of Automobile Seized by 
Customs Officers.—Where application is made for the restora- 
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CUSTOMS LAWS— Continued. 

tion of the proceeds of sale of an automobile which was 

seized by customs officers under the provisions of sections 

8061 and 3062 of the Revised Statutes, held, 

(1) That the claimant who fails to make claim and file the 
required bond within the limitation prescribed by the 
statute loses his statutory right to stop the summary 
forfeiture of his property and, consequently, his right to 
a hearing in court in the ordinary mode prescribed by 
law; but still has the right, at any time, until the period 
of three months after the sale of the property has ex- 
pired, to make application to the Secretary of the Treas- 
ury for a remission of the forfeiture and the restoration 
to him of the proceeds of the sale, if a sale has taken 
place; and 

(2) That the claimant is not barred from the relief author- 
ized by section 3078 of the Revised Statutes by reason 
of the fact that he did not know of the seizure in time 
to file a bond within the statutory period but did know 
of the seizure before the sale took place. 117. 

DUTIABLE MERCHANDISE IN SEALED MAILS FROM FOREIGN 

CounTRigEs. See PostaL Laws, 2. 

Sec. 4219, REviseD STATUTES. See VESSELS, 16. 
SEIZURE OF LIQUOR BY CUSTOMS OFFICERS. See L1Qquoks, 2. 


CUSTOMS SERVICE. 

1. Compensation for Overtime Services.—Customs Inspectors.— 
The act of February 7, 1920 (41 Stat. 402), authorized the 
regulations made by the Secretary of the Treasury as em- 
bodied in T. D. 38429, and, until those regulations are 
modified by the Secretary of the Treasury, compensation 
for overtime services of customs officers and employees 
should be paid according to the provisions of those regula- 
tions. 112. 

@. Same.—In the case here submitted, where the vessel in ques- 
tion was docked at the port of New Orleans (the hours of 
service at such port being from 7 a. m. to 4 p. m.), the 
Southern Pacific Co. should pay for the services of customs 
inspectors for the period from 4 p. m. to 8 p. m., but not 
for the period from 8 p. m. to 10 p. m. 112. 


DAIRY PRODUCTS. See ADULTERATED BUTTER, 1, 2. 


DAMAGES. 
BREACH oF Contract. See ATTORNEY GENERAL, 2. 
LIABILITY OF UNITED STATES, AUTOMOBILE COLLISION. See 
JURISDICTION. 
LIQUIDATED DAMAGES, CORPORATIONS. See INcoME Tax, 2. 
UNLIQUIDATED DAMAGES, SETTLEMENT BY HEAD OF EXECUTIVE 
DEPARTMENT, See CLAIMS AGAINST THE UNITED States, 5. 


606 I ndew—Digest. 


DEEDS. | 
AUTHORITY TO EXECUTE DEEDS CONVEYING LAND TO UNITED 
STATES. See ATLANTIC COMMUNICATION Co., 1. 


DENT ACT. See CLAIMS AGAINST UNITED STATES, 1-3. 


DESERTION. 
STATUTE of LimITATIONS. See Navy, 1-3. 


DISBARMENTS OF ATTORNEYS, ETC. Sce Treasury DEPARTMENT, 
2, 3. 


DISTRICT OF COLUMBIA. 

1. Hours of Service.—Women.—The provisions of the act of 
February 24, 1914 (38 Stat. 291), Hmiting the hours of 
service of female employees in the District of Columbia, are 
not applicable to the female employees of the Government 
Printing Office. 355. 

2. Rent Commissioners.—Reappointment.—It will be necessary to 
reappoint the rent commissioners of the District of Colum- 
bia on October 22, 1921, the date on which the District of 
Columbia rents act of October 22, 1919, would have expired 
by limitation, in order that they may lawfully perform the 
duties of commissioners created by the acts of Congress 
herein referred to. 43. 

3. Right of the Guaranty Savings Bank to do a Banking Busi- 
ness.—The Guaranty Savings Bank, which was incorporated 
under the laws of Arizona and which was authorized by the 
laws of that State to engage in the banking business, com- 
menced such business in the District of Columbia prior to 
April 26, 1922, and hence it was entitled to continue doing 
a banking business in said District without complying with 
the requirements for opening new banks prescribed by the 
act of April 26, 1922 (42 Stat. 500). 395. 

4. Bite for George Washington Memorial Building.—The land in 
the District of Columbia reserved by Congress for the erec- 
tion of the George Washington Memorial Building may now 
be utilized for that purpose by virtue of a provision cf the 
urgent deficiency act of October 6, 1917 (40 Stat. 368). 
which extended the time limit for beginning the construc- 
tion of said building for a period of “two years after the 
conclusion of the existing war.” 131. 

5. Same.—By joint resolution of March 3, 1921 (41 Stat. 1859). 
the period of “two years after the conclusion of the exist- 
ing war” will end March 3, 1923. 131. 

6. Status of Associations Doing a Building and Loan Business.— 
The “Union Home Builders” and all similar societies, asso- 
ciations, or organizations, incorporated or unincorporated. 
seeking to do a building and/or loan business along the 
lines of a building and loan association come within the 
purview of the District of Columbia Code, and must comply 
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DISTRICT OF COLUMBIA—Continued. 


with the statutory provisions relating to examination and 
control by the Comptroller of the Currency. 418. 


7. Same.—Whether such societies are violating laws in force in 


the District of Columbia is a matter to be determined by the 
Comptroller of the Currency, and if he finds that such laws 
are being violated, he should take proper action to compel 
said societies or organizations to comply with the existing 
laws or cease operations within the District of Columbia. 
418. 


CHILD LABor Tax Law. See CHILp Lanor Tax LAw. 


ESTATE OF MARGARET STEINER. See Bonpns, 6. 


SUPREME CoURT, DECREE AFFIRMING AWARD IN CONDEMNATION 


OF LAND. See CApPiror., 4. 
DRAWBACE. 


EXPORTATION FROM PorTO Rico. See Customs Laws, 4. 
EXPORTATION OF BLENDED FLour. See Customs Laws, 


9 


DUTIABLE MERCHANDISE IN SEALED MAILS. See Postar Laws, 


1, 2. 
EIGHT-HOUR LAW. 


1. Government Printing Office.—Hours of Service of Female Em- 


ployees.—The provisions of the act of February 24, 1914 
(38 Stat. 201), limiting the hours of service of female 
employees in the District of Columbia, are not applicable 
to the female employees of the Government Printing Office. 
355. 


2. Same.—The Public Printer may not require employees, at the 


Government Printing Office, either male or female, engaged 
in the public printing, to render more than eight hours’ 
service in any calendar day, except in case of such extraor- 
dinury emergency as is contemplated by the statute. (27 

Stat. 340.) 3055. 


EIGHTEENTH AMENDMENT. Sce Liquoks, 1, 3. 
EMERGENCY. 


EXISTENCE NECESSARY FOR USE OF NAVAL Forces In Law 


ENFORCEMENT. See Liquors, 4-6. 


EMERGENCY FLEET CORPORATION. See Patents, 4; VESSELS, 9. 
EMPLOYEES COMPENSATION ACT. See FEDERAL EMPLOYEES’ CoM- 


PENSATION ACT. 
EMPLOYEES OF GOVERNMENT. See FrEvERAL EMPLOYEES, 
ENEMY PROPERTY. See ALIEN PrRovertry CUSTODIAN, 


ENEMY TRUSTS, 
INCOME Tax. See ALIEN PROPERTY CUSTODIAN, 1, 


ENGRAVING AND PRINTING BUREAU. 


APPLICATION OF RETIREMENT ACT. See Civit SERvIck, 4, 
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ENLISTED MEN. 
DESERTION IN TIME OF Wak. See Navy, 1-3. 
NAVY, TRANSFER. See FLEET NAvaL RESERVE. 
Pay Status. See Navy, 9. 


ENLISTMENT. See Army, 1, 2 


ERIE COAL & COKE COMPANY. 
BIps For Nitrate. See CoNnTrRacts, 9. 


EVANS PATENT. See FIncerR Prints, 2. 


EVIDENCE. 
SECUBING INFORMATION FoR Use as Evipence. See CLAIns 
AGAINST THE UNITED States, 4. 


EXCHANGE. See Bonps, 2, 3. 
EXCLUSION ACTS. See CHINESE EXcLUSION LAWS, 


EXECUTION SALE. 
LIBERTY LOAN Bonp. See Bonps, 10. 


EXECUTIVE DEPARTMENTS. 
CERTIFICATION FOR Bonus BY HEapS OF DEPARTMENTS. See 
Civint SERVICE, 1. 
OgDERS GIVEN BY GENERAL ACCOUNTING OFFICE. See GENERAL 
ACCOUNTING OFFICE, 1. 
QUESTIONS REFERRED TO COMPTROLLER GENERAL. See Navy, 
9, 10. 
EXECUTIVE ORDER. 
SHRINE PARADE. See Horipays. 


EXECUTIVE POWER. See REcEss APPUINTMENTS, 1, 2, 


EXECUTORS. 
ASSIGNMENT OF LIBERTY LOAN BONDs BY FOREIGN EXECUTOR. 
See Bonps, 6. 


EXEMPTION FROM TAXATION. See Bonvs; INcoME Tax, 1: 


PHILIPPINE ISLANDS, 8; PusLic HEALTH SERVICE; TREASURY 
CERTIFICATES OF INDEBTEDNESS, 1. 


EXPENSES. 
AGENTS, ETC., COMMERCE DEPARTMENT, EXPENSES PAID BY 
BUSINESS ORGANIZATIONS. See COMMERCE DEPARTMENT. 


EXPORTATIONS. 
BLENDED F'Lour, DgAwBAck. See Customs Laws, 2, 3. 
Porto Rico, DRAwBACK. See Customs Laws, 4. 


EXTRAORDINARY EMERGENCY. See EtcHt-Hovur Law, 2, 
FARM LOAN BONDS. See Bonps, L 


FEDERAL CONTROL ACT. 
AUTHORITY OF PRESIDENT TO SELL OBLIGATIONS OF CARRIERS, 
See CagRIeEsS, 1, 2 
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FEDERAL EMPLOYEES. 
CERTIFICATION FOR Bonus. See Crvi Seagvice, 1, 2. 
CIVILIAN EMPLOYEES OF Navy. See Navy, 11. 
Hours oF SERVICE, GOVERNMENT PRINTING OFFICE. See EIGHT- 
HOUR Law, 1, 2. 
RETIREMENT AcT. See CIvit SERVICE, 3, 4. 


FEDERAL EMPLOYEES’ COMPENSATION ACT. 

Term “ Personal Injury ” Includes Occupational Diseases.—The 
Federal Employees’ Compensation Commission is endowed 
with the power under the Federal employees’ compensation 
act of September 7, 1916 (39 Stat. 742,) finally to determine 
questions arising under said act, and its interpretation of 
the words “personal injury” to include injuries arising 
from occupational diseases is justified under the law and 
the intent of Congress. 476. 


FEDERAL EMPLOYEES’ COMPENSATION COMMISSION. See FEp- 
ERAL EMPLOYEES’ COMPENSATION ACT. 


FEDERAL FARM LOAN ACT. See JOINT-STOCK LAND BANKS. 
FEDERAL FARM LOAN BOARD. See JOINT-8sTocK LAND BANKS. 


FEDERAL INSPECTION LAWS. 
STATE-OWNED VESSELS. See VESSEIS, 10. 


FEDERAL INTERMEDIATE CREDIT BANKS. 

Power to Discount Commercial Paper.—It was not the intent 
of Congress that Federal intermediate credit banks shall 
discount for, or purchase from, national agricultural credit 
corporations notes, drafts, and other commercial paper 
mentioned in paragraph (1) of section 202 (a) of the agri- 
cultural credits act, 1923 (42 Stat. 1455). 4982. 


FEDERAL LAND BANKS. 
TAX-EXEMPT Bonps. See Bonps, 1. 


FEDERAL POWER COMMISSION. 
AUTHORITY IN ISSUING LICENSES. See WATER POWER ACT, 1, 2. 


FEDERAL RESERVE BANES. 

Government Rate for Telegraph Messages.—If a Federal re- 
serve bank is, in fact, an agent of the Treasury Department, 
then, while acting as such and in the transaction of the 
Government’s business, telegraph messages, sent or received 
by such agent and in the furtherance of governmental trans- 
actions in which it is employed, are entitled to the Govern- 
ment rate fixed by the Postmaster General under the pro- 
visions of section 5266 of the Revised Statutes, 54. 


FEDERAL RESERVE NATIONAL BANK OF CHICAGO. 
TREASURY CERTIFICATES FOUND AND PRESENTED FOR PAYMENT. 
See TREASURY CERTIFICATES OF INDEBTEDNESS, 2. 
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FEDERAL ROAD AID ACT. 
KENTUCKY Roap Prosects. See Roaps, 1, 


FEDERAL TRADE COMMISSION ACT. 
LEGALITY OF CERTAIN STEEL COMPANIES’ MERGERS. Sce MERG- 
ERS, 5. 


FEDERAL WATER POWER ACT. See Water Power ACT, 1-3. 


FEES. 
AUTHORITY OF ALASKA TO LEGISLATE RESPECTING COLLECTION 
AND DISTRIBUTION. Sce ALASKA HISTORICAL LIBRARY AND 
MUSEUM FUND, 


FINGERPRINTS. 

1. Postal Savings System.—The Postal Savings System may use 
its proposed method of making fingerprints for the purpose 
of identifying depositors without imposing a liability upon 
the United States to pay for such use. 183. 

2. Same.—While the proposed method of making fingerprints is 
included within the scope of the Bauder and Evans patents, 
no infringement of these patents will result from the use of 
such method, as said patents are invalid. 183. 


FISHERIES. See HALIBUT FISHERIES IN THE PACIFIC. 


FLEET NAVAL RESERVE. 
Japanese and Chinese.—Enlisted men in the Navy, with 16 or 
more years’ naval service, who are not citizens of the 
United States, are ineligible for transfer to the Fleet Naval 
Reserve under the provisions of the act of August 29, 1916 
(389 Stat. 387). 473. 


FLORIDA EAST COAST CANAL. 

1. Construction of Bridge.—Under section 9 of the act of March 
3, 1899 (30 Stat. 1151), the Secretary of War has jurisdic- 
tion to pass upon the application made by the Hollywood 
Land & Water Co. for building a bridge across the Florida 
East Coast Canal at Hollywood, Fla. 428. 

2. Same.—The plans for a bridge across a private artificial canal 
used in part for interstate commerce must be approved by 
the Secretary of War before construction can lawfully be 
commenced. 428. . 


FLOUR. 
DRAWBACK ON BLENDED. Sce Customs Laws, 2, 8. 


FLOWERS. 
ARTIFICIAL, CUSTOMS J)uUTIES Sce Customs Laws, 1. 


FLYING MACHINES. Sce CLaims AGAINST UNITED STATES, 1, 


FOOD CONTROL ACT. 
SECTIONS 6, 7. See CONTRACTS, 6. 


FOREIGN EXECUTOR. See Bonps, 6. 
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FOREIGN INSURANCE CORPORATIONS. See Bonns, 7%. 


FORFEITURE. . 
AUTOMOBILE TO CUSTOMS OFFICERS. See Customs Laws, 8. 
L1QuoRS ON BoarD THE “ Patricia.” See Liquors, 2. 


FORGERY. 
POsTAL SAVINGS CERTIFICATES. See PosTaL SAVINGS FUNDS. 


FUEL. 
FURNISHED NAVAL OFFICERS. Sce NAvy, 5. 
GAS, | 
OsaGE County, OKLA., ‘TAXATION. NSce Roans, 2. 


GENERAL ACCOUNTING OFFICE. 

1. Orders given Executive Departments Affecting Performance of 
Duties.—Any order given by the General Accounting Office 
to the executive departments affecting the performance by 
them of executive functions independently confided to them 
necessarily involves a question of law which may be sub- 
mitted to the Attorney General for his opinion. 383. 

2. War Department Transportation Accounts.—The Secretary of 
War would not be justified by reason of anything contained 
in General Accounting Office General Regulations No. 13 
in failing to make, or in permitting or requiring disbursing 
officers under him to refrain from making, payment as now 
authorized by law of transportation obligations created by 
and under authority of the Secretary of War. 383. 

3. Same.—Nor would the Secretary of War be justified in omit- 
ting, or in permitting or requiring the omission of, the 
administrative examination now required by law to be made 
of disbursing officers’ accounts of such payments prior to 
the transmission of such accounts to the General Account- 
ing Office for settlement. 383. 

4. Railroad Contingent Fund.—The accounts of the Interstate 
Commerce Commission relating to the general railroad con- 
tingent fund are subject to audit by the General Accounting 
Office. 316. 


GEORGE WASHINGTON MEMORIAL BUILDING. Sce Distaict or 
COLUMBIA, 4, 


GEORGIA. 
TRANSFER OF LIBERTY LOAN BONDS UNDER DECREES OF CouRT. 
Sec Bonps, 7. 


GOVERNMENT CONTRACTS. Sce Contracts, 1-13. 


GOVERNMENT DEPARTMENTS. Sce EXrECUTIVE DEPARTMENTS; 
NAMES OF INDIVIDUAL DEPARTMENTS, 


GOVERNMENT EMPLOYEES. Sce FEpERAL EMPLOYEES, 


GOVERNMENT PROPERTY. 
ARMY STORAGE PROPERTY, AUTHORITY TO LEASE. See Leases. 1. 


. 
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GOVERNMENT TRANSFER. _ 
LAND ACQUIRED UNDER SPECIFIC AUTHORITY OF CONGRESS. Sce 


NavaL Lanps, 1, 2. 
GREAT BRITAIN AND UNITED STATES. x 
BOLLING AGREEMENT. See CLAIMS AGAINST UNITED STATES, z 
1, 8. ~y- 
GUARANTY. oe 
Status OF MANILA RAILRoAD Bonps. See PHILIPPINE ISLANDS, = 

7-10. 


GUARANTY SAVINGS BANE. a 
RicHT TO ENGAGE IN BUSINESS IN DISTRICT OF COLUMBIA. _ 
See District oF CoLuMBIA, 3. a 


GUARDIANS OF INFANTS. == 
REGISTERED UNITED STATES Bonns AND Notes. Sce Bonos, ; 
17-22. as 

GULF, MOBILE & NORTHERN RAILROAD CO. See SECURITIES. 


HALIBUT FISHERIES IN THE PACIFIC. = 
Until the proposed treaty, relating to the establishment of a 
closed season for halibut fishing in the territorial waters - 
and in the high seas off the western coasts of the United = 
States and the Dominion of Canada, becomes effective by — 
the exchange of ratifications and the enactment of laws 
by Congress to carry it into effect, the President has no 
power to impose restrictions upon halibut fishing in the a 
Pacific. 560. 7 : 
HANLEY PAGE Co. 
VALIDITY OF AIRCRAFT PATENTS. See PATENTS, 1. 
HAWAII. o 
Administrative Control of the Quarantine Station and Grounds 
at the Harbor of Henolulu.—The tracts of land on Sand 
and Quarantine Islands, Oahu, Territory of Hawaii, which 


were set aside for military purposes by the Executive order 

of November 24, 1920, and fully described therein as tre: . 
No. 1 and tract No. 2, were not ineluded in the are 

scribed in section 97 of the act of Congress of ie 

1900 (31 Stat. 160), as the “ quarantines ia heed n 

at the harbor of Honolulu,” andy nt 


i. 


transferred to the Marine Hospital 

Health Service. 409. 

CHiLp LABor TAX LAW, #@ 

HEARINGS IN CASES OF DISI 

PARTMENT, 38. 
HOLIDAYS. 

Shrine Parade, 


Departmen 
dent consi 


wy 
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HOLIDAY8S—Continued. 
to close the offices of the executive departments and inde- 
pendent bureaus of the Government on the day of the 
Shrine parade, which will be held June 5, 1923, he has 
the authority to do so by Executive order without proclaim- 
ing the day a public holiday. 4865. 


HOLLYWOOD LAND AND WATER COMPANY. 

CoONSTRUOTION OF Bripce. See FLoriva East Coast CANat, 1. 
HONOLULU, HAWAII. 

QUARANTINE STATION. See HAwaAtrL 


HOSPITALS. 
CoNSTBUCTION Contracts. See Contracts, 10-138. ; 
RESERVATION FOR MARINE HOSPITAL, NEW ORLEANS. Sec 
MARINE HOSPITAL RESERVATION, NEw ORLEANS, 1, 2. 
St. Louis HospPitaL Lease. See Leases, 8. 
VETERANS, ERECTION AND MAINTENANCE. See Camp LEwIs 
MILITARY RESERVATION, 1. 
HOURS OF SERVICE. 
WoMEN, GOVERNMENT PRINTING OFFICE. See EIGHT-HOUR 
Law, 1. 
IMMIGRATION. 
Alien Children of Resident Alien Father.—Undcr the act of 
May 19, 1921, limiting the immigration of aliens into the 
United States, the alien children of a resident alien father 
are not entitled to admission into this country, the quota 
being full. 65. 
ENTBY INTO UNITED STATES OF CHINESE STUDENT, See 
CHINESE EXCLUSION LAWS. 
IMMIGRATION ACT. 
LANDING STATIONS FOR ALIENS. Sce INTERNATIONAL TOLI. 
BRIDGES. 
MARBIAGE OF IMMORAL ALIEN WOMAN TO AMERICAN CITIZEN. 
See CITIZENSHIP, 2. 
IMPORTATION. 
DUTIABLE MERCHANDISE IN SEALED Mairs. See Postar 
Laws, 1. 
INCOME TAX. 

1. Distribution of Earnings of Corporations Aocumulated Prior to 
March 1, 1913.—Where one corporation has received from 
another corporation distributions out of earnings or profits 
accumulated by such other corporation prior to March 1, 
1913, or out of increase in value of its property accrued 
prior to Murch 1, 1913, the receiving corporation may, after 
having first distributed all of its earnings and _ profits 
accumulated since February 28, 1913. distribute to its 
stockholders, exempt from tax, the amount so received by 
it from such other corporation. 504. 
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INCOME TAX—Continued. 

2. Liquidated Damages Paid by Domestic Corporation to Foreign 
Corporation.—The amount received by a foreign corporation 
from a domestic corporation as liquidated damages for 
breach of a contract to transport coal from Hampton Roads, 
Va., to foreign countries is income derived from sources 
within the United States, and hence is subject to the income 
tax imposed by section 288 (b) of the revenue act of 1918. 
221. 

3. Property of Enemy Aliens in the Custody of the Alien Property 
Custodian.—Under an amendment to the trading with the 
enemy act (42 Stat. 1516), the Commissioner of Internal 
Revenue may demand of the Alien Property Custodian the 
payment of the income taxes properly due upon the income 
accruing from the property of alien enemies while such 
property is in the custody of the Alien Property Custodian. 
511. 

4. Sales.—Computation of Taxable Gains or Deductible Losses.— 
As to the proper basis to be employed, under the Revenue 
Acts of 1916, 1917, and 1918, in computing the taxable gain 
or deductible loss in the case where property, acquired prior 
to March 1, 1913, is sold or otherwise disposed of thereafter, 
held, 

(a) That taxable gain resulted if the selling price was 
higher than the value on March 1, 1918, and if that value 
was higher than the cost thereof, to the extent that the 
selling price exceeded the value on March 1, 1913; 

(b) That taxable gain resulted if the selling price was 
greater than the cost and if the cost was greater than 
the value on March 1, 1913, to the extent that the selling 
price exceeded the cost of the property sold or disposed 
of ; ; 

(c) That no taxable gain or allowable loss resulted if the 
selling price was greater than the value of the property 
on March 1, 1918, but less than the cost thereof; 

(d) That an allowable loss resulting if the selling price was 
less than the value on March 1, 1913, and if that value 
was less thaa the cost to the extent of the difference 
between the value on March 1, 1913, and the selling 
price; 

(ce) That no taxable gain or deductible loss resulted if the 
selling price was less than the value thereof on March 1, 
1913, but greater than the cost; or 

(f) That an allowable loss resulted if the selling price was 
less than the cost and if the cost was less than the value 
on March 1, 1913, to the extent that the cost of the 
property disposed of exceeded the selling price thereof. 
291, 
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INDEMNITY BONDS. See Bonpns, 5. 


INDIAN LANDS. 

Irrigation Construction Charges.—The white purchasers of 
allotted irrigable Indian land on the Wind River Reserva- 
tion, Wyo., having paid estimated irrigation construction 
charges as part of the purchase price of the land, are not 
liable for further payments of such irrigation charges, 25. 


INDIANS. 

Tax ON Ol Aanpd Gas Royatries. See Roaps, 2. 
INFANTS, 

OWNERS OF GOVERNMENT Bonps. See Bonps, 15-22. 
INFORMATION. 


For Use 1n Court oF Craims. See Criaims AGAINST THE 
UNITED StTaTEs, 4. 


INFRINGEMENT OF PATENTS. See Patents, 4, 


INJURIES. 
FEDERAL EMPLOYEES. See FEDERAL EMPLOYEES’ COMPENSATION 
Actr. 


INLAND STEEL COMPANY. Sce MERGERS, 4, 


INSPECTION LAWS. 
APPLICATION OF FEDERAL LAWS TO STATE-OWNED VESSELS. See 
VESSELS, 10. : 
VETERINARY INSPECTIONS, STATE REGISTRATION. Sce VETERI- 
NABY INSPECTORS. 


INSURANCE CORPORATIONS, FOREIGN. Scc Bonps, 7, 


INTERIOR, SECRETARY OF. 
PAYMENT OF STATE TAX ON ROYALTIES. See Roaps, 2. 
RECLASSIFICATION OF POWER SITE LANDS. Sce Puriic LANDS, 
3-6. 


INTERNAL REVENUE COMMISSIONER. 
AUTHORITY TO ISSUE PERMITS FOR DISTRIBUTION OF SACRA- 
MENTAL WINES. See Liquors, 7, 8. 
INcoME TAX ON ENEMY TrUSTS. See ALIEN PROPERTY CUB- 
TODIAN, 1, 2. 


INTERNATIONAL TOLL BRIDGES. 
Landing Stations for Aliens Coming Over the Border.—Section 
23 of the immigration act of February 5, 1917 (39 Stat. 892), 
does not require the owners of toll bridges to provide “ land- 
ing stations” for aliens who merely use such bridges as 
passageways in coming over the border between Mexico and 
the United States. 361. 


INTERSTATE COMMERCE. 
CoTTON SHIPMENTS UNDER COTTON STANDARDS ACT. Nee 
Corron STANDARDS ACT, 
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INTERSTATE COMMERCE COMMISSION. 

1. Railways.—Disposition of Excess Operating Ineome.—Moneys 
paid to and received by the Interstate Commerce Commission 
ds exoess railway operating inceme, under the provisions of 
section 15(a) of the interstate commerce act (41 Stat. 488), 
are not “public moneys” in the sense that they should be 
covered into the Treasury of the United States. 316. 

2. Same.—The commission has the power to deposit, in its own 
name and subject to its draft, the moneys in the general 
railroad contingent fund, not employed for the purposes 
specified in the statute, in banks or trust companies desig- 
nated from time to time by the Secretary of the Treasury 
as Government depositaries. 316. 

3. Same.—The accounts of the commission relating to the general 
railroad contingent fund are subject to audit by the General 
Accounting Office. 316. 

AUTHORITY TO ADOPT PLAN TO PREVENT Coat SHoaTaae. See 
Coal, 2. 
RELEASE OF COLLATERAL SECURITIES. See SECURITIES. 


IRRIGATION. See INDIAN LANDS. 


JAPANESE. : 
ELIGIBILITY FOR FLEET NAVAL RESERVE. Sce FLExt NAVAL 
RESERVE, 
SERVING IN MILITARY Forces OF UNITep States. Sce AT- 
TORNEY GENERAL, 11. 


JOINT-STOCK LAND BANKS. 

Charter.—The Federal farm loan act does not permit the Fed- 
eral Farm Loan Board to refuse to charter a joint-stock land 
bank on the ground that the board believes that the terri- 
tory in which the bank will operate is adequately served by 
existing banks. 518. 


JUDGES. 
Appointment of Senator as Federal Judge.—The Constitution 
(Art. I, sec. 6, cl. 2) does not prohibit the appointment of a 
Senator as United States circuit judge because of the fact 
that the salaries of the circuit judges were increased while 
the Senator was serving a term in the Senate, such term 
having expired prior to the time of his appointment. 88. 


JUDGMENT. 
EFFECT UPON OWNER’S TITLE, WAR SAVING CERTIFICATES. See 
War Savine CERTIFICATES, 2. 
SALE oF LIBERTY LOAN Bonps. See Bonps, 9, 10. 


JURISDICTION. 
West Point-Highland Falls Road—Collision of Automobile 
with Road Gates.—As to the jurisdiction of the United 
States over the West Point-Highland Falls road and the 
liability for damages resulting from the collision of an 
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JURISDICTION— Continued. 


automobile with the gates across said road at the point 

where it enters the West Point Military Reservation, held, 

(1) That the United States has exclusive jurisdiction over 
the military reservation at West Point, N. Y., and of the 
lands contained within its bonudaries. 

(2) That the placing of gates upon the roadway at the 
boundary of the military reservation at West Point, 
W. Y¥., and the closing of same at such time or times as 
the War Department by proper reasonable regulations 
deems desirable in the interests of the protection of 
Government property or Government activities there, 
was and is legal. 

(3) That regulations closing the gates at certain specified 
times, but permitting anyone on lawful business to pass 
the gates at any hour, are reasonable regulations. 

(4) That the damage to said gates was caused by negligent 
driving on the part of Dr. George W. Blanchard at 4.40 
a. m., January 14, 1922, for which damage he is liable 
to the United States in the sum of $26.41. 

(5) That the United States is not Hable to Dr. George W. 
Blanchard for damage to his automobile. 3806. 


ANCHORAGE AND MOVEMENT OF VESSELS. See VEsse.s, 11. 


KENTUCKY. 
Roap Prosects, FEDERAL Roap Alp ACT. See Roaps, 1. 


LACKAWANNA STEEL CO. See MERcEns, 4, 


LAND OFFICE, GENERAL. 
PowER To Correct MISTAKES IN LAND CLASSIFICATION. See 


Pus.Lic LAnNpbs, 6. 


LANDING STATIONS FOR ALIENS. See INTERNATIONAL TOLL 


LANDS. 


Ba&IDGES. 


RECLASBIFICATION OF PuBLIc Lanps. See PUBLIC Lanps, 8. 
TRANSFER FROM Navy DEPARTMENT. See Naval Lanbs, 1, 2. 


LAW ENFORCEMENT. 
Use or Nava Forces. See LiQuogs, 4-6, 


LEASES. 


1, Army Storage Property.—Real property acquired for Army 


storage purposes since April 6, 1917, may, under a provision 
of the act of July 11, 1919 (41 Stat. 129), be sold or leased 
if, in the judgment of the President or the Secretary of 
War, the Government no longer needs this storage property 
for use at the present time or in the reasonably immediate 
future. 170. 


9. Barges and Towboats.—Right to Terminate Lease.—Under the 


contract entered into between the Secretary ef War, as 
lessor, and Edward F. Goltra, as lessee, wherein the Gov- 
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LEASES—Continued. 
ernment chartered and leased unto the said lessee, for a 
term of five years, 19 barges and 4 towboats, property of 
the United States Government, it is clearly within the rights 
of the Secretary of War, in order to protect the interests 
of the United States, to declare that within his judgment 
the lessee has failed to comply with his terms of the con- 
tract and that said lease is terminated and held void. 523. 
3. 8t. Louis Hospital—Validity of Lease—The lease executed 
November 4, 1918, covering the city infirmary and a part 
of the isolation hospital at St. Louis, which lease purported 
to be between the city of St. Louis, as lessor, and the United 
States, as lessee, but which was signed on the part of the 
lessor by the mayor and comptroller of St. Louis, is void 
because by the city’s charter the power to lease its real 
property is expressly confided to the board of aldermen. 303. 
4. Same.—In view of the fact that this lease has been found to 
be void, it is suggested that the Secretary of the Treasury 
again submit to the Comptroller General the question as to 
the availability of appropriations to pay a higher rental for 
said property in any new lease he may desire to execute. 
308. 
ConTRAcT FoR Usk oF LAND, ALABAMA Power Co. See Con- 
TRACTS, 2. 


LEGITIMATION. 
DECREE OF UNITED STATES COURT FoR CHINA. See ATTORNEY 
GENERAL, 4, 5. 


LIABILITY. 
NAVAL OFFICERS FOR CoAL FURNISHED BY Navy. See Navy, 5. 
PosTaL CLERK FOR FUNDS ERRONEOUSLY Pam. See POSTAL 
Savings FUNDS. 


LIBERTY LOAN BONDS. See Bonps, 2-11 


LICENSE. 
WATER Power AcT. See WATER Powes ACT, 1. 


LIGHTHOUSE RESERVATIONS. See LichtHouss Sesgvice, 1-3. 


LIGHTHOUSE SERVICE. 

1. Transfer of Lighthouse Reservations.— Under the circumstances 
herein stated, the Willipa Bay Lighthouse Reservation, 
Wash., and the Sucia Islands Lighthouse Reservation, 
Wash., may be transferred from the Department of Com- 
merce to the Treasury Department and the War Depart- 
ment, respectively, without specific authority conferred by 
Congress. 436. 

2. Same.—New Uses.—Public lands which were reserved by the 
President for lighthouse purposes, but which are no longer 
needed for such purposes, may be transferred to other de- 
partments of the Government for new uses. 436. 
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LIGHTHOUSE SERVICE—Continued. 

3. Same.—Sale of Land.—The provisions of the act of March 4, 
1913 (387 Stat. 1019), relating to the sale of land which can 
not be profitably used in the work of the Lighthouse Serv- 
ice, are inapplicable to the transfer of reserved lands needed 
for other governmental uses. 436. 

4 Use of Batture and Submerged Lands for Lighthouse Depot and 
Wharf.—The Attorney General is constrained to withhold 
reply to the broad inquiry as to the rights of the United 
States in the batture and river front along the marine 
hospital reservation at New Orleans and as to the right of 
the United States to erect structures thereon for govern- 
mental activities in general without permit from the State 
authorities, because these questions have not actually arisen 
in the department making the inquiry. 90. 

5. Same.—The Secretary of Commerce may utilize the batture and 
submerged lands along the marine hospital reservation at 
New Orleans for a lighthouse depot and wharf without the 
consent of the local State authorities. 90. 


LIMITATIONS, STATUTE OF. 
DESERTION FROM Navy. See Navy, 1-3. 


LIQUIDATED DAMAGES. See INcomeE Tax, 2. 


LIQUORS. 

1. American Vessels.—American ships wherever they may be are 
included in the terms of the eighteenth amendment to the 
Constitution, and hence the manufacture, transportation, or 
sale of intoxicating liquors for beverage purposes is pro- 
hibited thereon. 335. 

2. Same.—Seizure of Liquors on Board the ‘ Patricia.”’—The 
seizure of liquors on board the Patricia, an American-owned 
vessel, by the customs officers at Miami, Fla., was lawful 
and such liquors are not subject to return to the owner of 
the vessel. 352. 

$8. Foreign Vessels.—The eighteenth amendment and the national 
prohibition act prohibit as unlawful the possession and 
transportation of beverage liquors on board foreign vessels 
while in the territorial waters of the United States, whether 
such liquors are sealed or open. 3835. 

4. Enforcement of National Prohibition Act.—The President has 
no authority to use the naval forces in the enforcement of 
the national prohibition act when no emergency exists. 562. 

5. Same.—There can be no emergency authorizing the President 
to call out the naval forces to enforce civil and criminal 
laws until the courts and civil departments of the Govern- 
ment are no longer able to enforce them. 562. 

6. Same.—There are no unlawful obstructions, combinations, or 
assemblages of persons or rebellion against the authority of 
the Government of the United States in the enforcement of 
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LIQUORS—Continued. 
the national prohibition act and of the revenue laws of the 
United States such as to render it-impracticable to continue 
to enforce these laws by the ordinary course of executive 
and judicial proceedings. 562. 
7. Sacramental Wines.—Sale and Distribution.—Under the na- 
tional prohibition act, a dealer in ecclesiastical supplies can 
not be granted a permit to deal in sacramental wines. 192. 
8. Same.—When a rabbi, minister, or priest is duly appointed by 
' the official head of the diocese or other ecclesiastical juris- 
diction of his church to care for the manufacture or dis- 
tribution of sacramental wines within the territory of such 
ecclesiastical jurisdiction, the Commissioner of Internal 
Revenue may, under the provisions of the national pro- 
hibition act, grant such designated church official a permit 
to supervise the manufacture and distribution of sacramental 
wines within his specified territory. 192. 


LIVESTOCK. 
LOANS FOR RAISING AND MARKETING. See WAB FINANCE Cor- 


PORATION, 1. 
LOANS. See SEcuRITIFS; WAR FINANCE CORPORATION, 1, 


LOCOMOTIVES. 
Russian Decapop. See ATTORNEY GENERAL, 2, 


MAIL. See Postar Laws, 1, 2. 
MAIL RECEPTACLES. See PATENTS, 4. 


MANILA RAILROAD COMPANY. 
Bonp Issurg. See PHILIPPINE ISLANDS, 7-10. 


MARBINE HOSPITAL RESERVATION, NEW ORLEANS. See LicuHrt- 
HOUSE SERVICE, 4, 5. 


MARRIAGE. 
Status oF ALIEN WoMAN MARRIED TO AMERICAN CITIZEN. 
See CITIZENSHIP, 1, 2. 


MEAT-PACKING CONCERNS. 
PROPOSED MERGER. See MERGERS, 1, 2. 


MEMORIALS. 
GEORGE WASHINGTON MEMORIAL BUILDING. See DIsTaicr or 


COLUMBIA, 4. 


MERCHANDISE. 
SuBJEcT TO DuTY IN SEALED MaILs. See Postar. Laws, 1, 2. 


MERCHANT MARINE ACT, JUNE 5, 1920. 
DISPOSITION OF VESSELS BY SHIPPING BOARD. See VESSELS, 


6, 3 
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MERGERS. 

1. Meat Packing Concerns.—The terms of the packers and stock- 
yards act, 1921 (42 Stat. 159), do not require the Secretary 
of Agriculture to take any action with regard to the pro- 
posed purchase by one of the five largest meat-packing con- 
cerns of the physical assets of another of these five largest 
packing concerns. 371. 

2. Same.—The packers and stockyards act (42 Stat. 150) vests the 
Secretary of Agriculture with broad powers of inquiry, but 
he is not required to take any formal action unless he has 
reason to believe that the law has been violated or is being 
violated. 371. 

3. Steel Companies.—In response to Senate Resolution No. 286 
(67th Cong., 2d sess.), the Attorney General advises the 
Senate as to the legality of the propesed merger of certain 
steel companies. 225. 

4. Same.—A merger of the Bethlehem Steel Corporation and the 
Lackawanna Steel Co. will not violate the Gherman Anti- 
trust Act of July 2, 1890, the Clayton Act of October 15, 1914, 
or the Webb Act of April 10, 1918; nor will these acts, 
supra, be violated by a merger of the Midvale Steel & Ord- 
nance Co., the Republic Iron & Steel Co., and the Inland 
Steel Co. 223. 

5. Same.—The Attorney General declines to express an opinion as 
to whether the mergers of these steel companies will violate 
the Federal Trade Commission act of September 26, 1914, 
since the Federal Trade Commission is alone vested with the 
power of enforcing the Federal Trade Commission act. 225. 


MEXICO. 
LANDING STATIONS FOR ALIENS CROSSING Borper, See INTER- 
NATIONAL TOLL BRIDGES. 


MIDVALE STEEL AND ORDNANCE COMPANY. See MeEnRcens, 4. 


‘“ MILITARY OR NAVAL FORCES OF THE UNITED STATES.’ See 
PusB.Lic HEALTH SERVICE. 


MILITARY RESERVATIONS. 
QUARANTINE STATION AND GROUNDS, HONOLULU, Hawall. See 
Hawall. 
Use oF Camp LEwWIs FoR VETFRANS’ HospitaL, See Camp 
LEWIs MILITARY RESERVATION, 1, 2. 
West Point, EXCLUSIVE JURISDICTION OF UNITED STATES, See 
JURISDICTION, 


MONTGOMERY, ALA. 
CHAMBER OF COMMERCE. See Bonps, 12. 


MUSCLE SHOALS. See Contracts, 1-3, 


NATIONAL AGRICULTURAL CREDITS CORPORATION. See Frv- 
ERAL INTERMEDIATE CREDIT BANKS. 
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NATIONAL PROHIBITION ACT. 
DISTRIBUTION, ETC., SACRAMENTAL WINES. See Liquors, 7, 8. 
POSSESSION AND TRANSPORTATION OF LIQuors. See Liquors, 
1, 3. 
SEIZURE OF LIQUORS ON VESSELS. See LIQuors, 2. 
Use oF Naval FORCES IN ENFORCEMENT OF PROHIBITION ACT. 
See Liquors, 4-6. 


NATURALIZATION. 
JAPANESE AND CHINESE. See ATTORNEY GENERAL, 11, f 


NAVAL LANDS. 

1. Authority to Transfer Land from Navy Department to Other 
Branches of the Government.—The several tracts of land 
herein described, which were acquired by the Navy Depart- 
ment under specific authority of Congress for naval purposes, 
can not be transferred from the Navy Department to other 
executive departments without specific authority conferred 
by Congress. 2S8. 

2. Same.—Opinion of April 20, 1921 (82 Op. 511), in so far ag its 
reasoning is in conflict with the view herein expressed, is 
withdrawn. 288. 


NAVAL OFFICERS. Sce Navy, 48. 


NAVIGABLE WATERS. 
APPROVAL OF PLANg FoR Bripers. See Frorwa East Coast 
CaNnaL. 


NAVY. 

1. Desertion.—Statute of Limitations.—Article 61 of the articles 
for the government of the Navy, which was added to section 
1624 of the Revised Statutes by the act of February 25, 1895 
(28 Stat. 680), and which prescribes a period of limitation 
for the trial of general offenses cognizable by naval courts- 
martial, applies to desertion from the Navy in time of war, 
which is punishable under article 4, paragraph 6, of the 
same section of the Revised Statutes. 121. 

2. Same.—The two-year period of limitation prescribed by said 
article 61 commences to run, in the case of desertion in time 
of war, from the date on which the offender first absents 
himself without leave and with the intention of perma- 
nently abandoning the service, without reference to the end 
of the term for which he was enlisted. 121. 

3. Same.—An enlisted man, who deserts from the Navy in time of 
war, is amenable to trial by naval court-martial after the 
end of the term for which he enlisted, provided that such 
trial in his case is not barred by any statute of limitation. 
121. 

4. Officers.—Computation of Officer Strength of the Navy.—The 
total number of commissioned officers of the active list of 
the line of the Navy should be computed at the present time 
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NAVY—Continued. 
upon the basis of the total authorized enlisted strength of 
181,485 men, as provided in the act of July 1, 1918 (40 Stat. 
714). 3811. 

5. Same.—Liability for Coal Furnished by the Navy.—Prior to 
the passage of the act of March 2, 1923 (42 Stat. 1377, 1385), 
naval officers, while receiving rental allowances in accord- 
ance with the provisions of section 6 of the act of June 10, 
1922 (42 Stat. 628), were not liable for coal furnished them 
by the Navy. 543. 

6. Same.—Restoration of Retired Naval Officer to Active List.— 
Under the provisions of the act of August 29, 1916 (39 Stat. 
602), relating to the restoration of certain designated re- 
tired naval officers to the active list, it is within the lawful 
discretion of the Secretary of the Navy to determine whether 
or not an examination of Capt. John G. Quinby relative to 
his fitness to perform the duties of a rear admiral on the 
active list of the Navy should be held, but the President is 
not required to appoint him to the office. 438. 

7. Same.—BRetirement.—Temporary officers of the Navy who have 
incurred physical disability in the line of duty in time of 
war and who have made proper application to the Secretary 
of the Navy on or before October 1, 1921, for retirement, 
are entitled to be retired under the provisions of the act of 
July 12, 1921 (42 Stat. 122), even though the order of re- 
tirement is not actually made until after December 31, 1921. 
76. 

8. Officers’ Dependents.—Payment of Traveling Expenses is a 
Question for Comptroller General.—The questions propounded 
by the Secretary of Navy relating to the authority of the 
Navy Department to make payment of the traveling ex- 
penses incurred by officers’ dependents under the conditions 
herein mentioned should be submitted to the Comptroller 
General for an advanced decision rather than to the Attor- 
ney General for a legal interpretation of the statute. 265. 

9. Pay Status of Enlisted Man Restored to Naval Service.—Ques- 
tion for Comptroller General.—The Attorney General does 
not deem it proper to express an opinion as to the pay status 
of an enlisted man for the period between the time he was 
discharged from the Navy under the judgment of a sum- 
Mary court-martial and the time the Judgment was set 
aside and he was restored to the service, as that question 
has been decided by the Comptroller General, whose decision 
thereon is final. 268. 

10. Same.—Where disbursing officers, or the heads of executive 
departments, apply to the Comptroller General, in whom is 
vested all the power formerly conferred by law upon the 
Comptroller of the Treasury, for his decision upon any ques- 
tion involving a payment, the decision when rendered, 
should govern the case. 268. 
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BWAVY—Continued. 

11. Transportation of Civilian Empleyees.—Land-Crant Deduo- 
tions.—Civilian employees of the Navy, who are paid from 
the naval appropriation act, are not “troops of the United 
States’’ within the meaning of the land-grant acts. 40. 

TRANSFER OF ENLISTED MEN. See FLect NAVAL RESERVE. 
UsE oF FORCES IN PROHIBITION ENFORCEMENT. See LIQUORS, 
4. 5. 


NAVY DEPARTMENT. 
AUTHORITY TO PAY TRAVELING EXPENSES OF OFFICER'S DEPEND- 
Enwrs. See Navy, 8. 
AUTHORITY TO TRANSFER Navart Lanns. See Navar Lanps, 1. 
Cartripcz Exrractor, Patent RicHts. See Patents, 3. 
LIMITATION OF LIABILITY ON SUBETY’S BonD. See Bonpns, 14. 


NAVY, SECRETARY OF. 
AUTHORITY TO RETIRE TEMPORARY NAVAL OFFICERS. See 
NAVY, 7. 
CONSTRUCTION OF TORPEDO BoaT DESTROYERS CosT PLUS AGREE- 
MENT. See CONTRACTS, 9, 
RIGHT TO DETERMINE AS TO HOLDING OF EXAMINATION FOR 
Fitness. See Navy, 6. 


NEW ORLEANS. 
UBE oF BATTURE AND SUBMERGED LANDS BY UNITED STATES. 
See MARINE HospiTaAL RESERVATION, NEw ORLEAns, 1, 2. 


NEW YORK. 
PUBLIC VESSELS, FEDERAL INSPECTION. See VESSELS, 10. 


HITRATE, 

Under the circumstances herein stated, where the Ordnance 
Department of the United States Army offered nitrate for 
sale at auction, and the bids of the Erie Coal & Coke Co., 
for certain quantities of such nitrate were tentatively 
accepted by the auctioneer and the chairman of the Ord- 
nance Salvage Board, but said bids were rejected by the 
Secretary of War, held, that the Government is under no 
obligation to make delivery of such nitrate to the Erie Coal 
& Coke Co.; and, the Secretary of War is under no obligation 
to enter into a contract for the sale of such nitrate to said 
company. 400. 


WITRATE PLANTS. See Conrracrs, 1, 4. 


NOTICE IN DISBARMENT PROCEEDINGS. See Treasury Dr- 
PARTMENT, 3. 


OCCUPATIONAL DISEASES. See FEDERAL EMPLOYEES’ COMPENSA- 
TION ACT. 


OFFICERS. See Navy, 48. 
OFFICIAL BONDS. See Bonps, 14. 
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OIL. 
Osace Country, OKLA., TAXATION. See Roaps, 2. 


OLEOMARGARINE ACT. 
Sec. 4. See ADULTERATED BUTTER, 1. 


OREGON & CALIFORNIA RAILROAD CO. 
REVESTING IN UNITED STATES OF ForMEB LAND GBANTS. See@ 
Pustic LANpS, 38. 


OSAGE INDIANS. 
Tax FoR Roap ConstTrRucriIon. See Roaps, 2. 


OVERTIME PAY. See Customs SERVICE, l, 2. 
PACKERS AND STOCKYARDS ACT, 1921. See MERGERS, 1, 2. 


PASSENGERS. 
CARRIAGE, COASTWISE. See VESSELS, 5. 


PATENTS. 

1. Aircraft.—The adjustment of claims arising under the s0- 
called Bolling Agreement, which is an agreement whereby 
the British and American Governments assumed each a 
share of responsibility to British owners of United States 
patents for aeroplanes, their engines and accessories, may 
be proceeded with under section 3 of the Dent Act. 298. 

2. Same.—Validity of Patents.—Patent No. 1,853,666, issued to 
Frederick Handley Page for “ Wing and similar member of 
aircraft,” is prima facie invalid because it does not set out 
and disclose with the necessary sufficiency and particularity 
required by law a description of the construction and opera- 
tion of the device to which his invention relates to enable 
others skilled in the art to successfully construct and prac- 
tice the invention. 211. 

3. Cartridge Extractor.—Smith-Asbury and Tasker Patents.—The 
extractor used by the Navy Department and shown and de- 
scribed in the Smith-Asbury patent (No. 1,020,849) does 
not infringe the Tasker patent (No. 599,482). 460. 

4. Mail Receptacles.—Validity of Patent.—No existing or future 
patent will give to any patentee or his assignee a monopoly 
in the manufacture of mai] receptacles made in conformity 
with the regulations which the Postmaster General proposes 
to issue. 390. 

5. Payment of an Award for Pumps.—Iafringement of Patents.— 
An award having been made to the J. H. McGowan Co. by 
the United States Shipping Board on account of a claim filed 
by that company growing out of the cancellation of certain 
contracts for furnishing pumps to the Emergency Fleet 
Corporation, payment thereof should not be withheld be- 
cause of the mere notice of a claim of infringement of a 
certain patent resulting from the furnishing of said pumps 
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PATENTS—Continued. 
and the purchase and use thereof by the Emergency Fleet 
Corporation. 257. 
METHOD OF MAKING FINGER PRINTS. See FINGER PRINTS, 2. 


PATRICIA, STEAMSHIP. 
SEIZURE OF LIQUORS ON BoARD AMERICAN-OWNED VESSEL. See 
Liquors, 2. 


PAY STATUS. 
ENLISTED MEN. Sce Navy, 9, 10. 


PAYMENT. 
Bonps OWNED BY INFANTS. Sce Bonps, 15, 18. 
TREASURY CERTIFICATES FOUND AND PRESENTED FOR PAYMENT. 
See TREASURY CERTIFICATES OF INDEBTEDNESS, 2. 


PENNSYLVANIA. 
EFFECT OF STATE STATUTE ON FEDERAL VETERINARY INSPECTORS, 
See VETERINARY INSPECTORS. 


PERMITS. 
SALE OF LIQuOoR. See Liquors, 8. 
WaTEB Power AcT. Sce WATER Power ACT, 1, 2, 


PERSONAL INJURY. 
TERM INCLUDES OCCUPATIONAL DISEASES. See FEDERAL EM- 
PLOYEES COMPENSATION ACT. 


PHILIPPINE ISLANDS. 

1. Certificates of Indebtedness.—The proposed issue by the Philip- 
pine Government of $10,000,000 of certificates of indebted- 
ness, for the purpose of maintaining the parity between the 
gold standard and the silver currency, being authorized by 
section 6 of the Act of Congress of March 2, 1903, as 
amended by the act of July 21, 1921, and by Act No. 2939 
of the Philippine Legislature of January 28, 1921, amending 
Act No. 2776 of May 16, 1918, said certificates, if and when 
issued in the form and under the conditions herein stated, 
will be the valid obligations of the Government of the 
Philippine Islands. 4. 

2. Legality of Bond Issue.—The Philippine Government, under 
authority contained in an act of the Philippine Legislature 
approved March 10, 1922, may issue bonds in an amount 
approximating $23,000,000, said amount being within the 
limit of indebtedness fixed by Congress, and the bonds, 
when issued in the form proposed, will have been legally 
issued and will constitute valid obligations of the Govern- 
ment of the Philippine Islands. 218. 

3. Same.—The proposed issue, by the Government of the Philip- 
pine Islands, of $10,000,000 public improvement bonds, being 
authorized by Act No. 2940 of the Vhilippine Legislature of 
February 5, 1921, and not being in excess of the limit of 
indebtedness fixed by Congress, said bonds, if an when 
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PHILIPPINE ISLANDS—Continued. 

issued in the form submitted, will constitute the valid and 

binding obligations of the Government of the Philippine 

Islands. 6. 

4. Same.—The proposed issue by the Philippine Government of 
$2,750,000 of 43 per cent collateral bonds, being authorized 
by Act No. 3051 of the Philippine Legislature of March 12, 
1922, and the amount of suid issue being less than the 
amount authorized by Congress, the said bonds, when issued 
in the form proposed, will have been legally issued and 
will constitute valid obligations of the Philippine Govern- 
ment, 209. 

5. Same.—The proposed issue by the Philippine Government of 
$21,500,000 of bonds, being authorized by the act of the 
Philippine Legislature of March 8, 1922 (No. 3013), and not 
being in excess of the limit of indebtedness fixed by 
Congress, said bonds, when issued in the form proposed, 
will have been legally issued and will constitute valid 
obligations of the Government of the Philippine Islands. 
250. 

6. Same.—The proposed issue by the Philippine Government of 
$5,000,000 of bonds for the purpose of protecting the finan- 
cial interests of the said Government, being authorized by 
the act of the Philippine Legislature of January 81, 1922 
(No. 2999), and being within the debt-limit provisions of 
the act of Congress of July 21, 1921 (42 Stat. 145), said 
bonds will, when issued in the form proposed, constitute 
valid and binding obligations of the Government of the 
Philippine Islands. 93. 

7. Manila Railroad Co.—Sinking Fund Bonds.—As to the $1,485,000 
7 per cent sinking fund bonds of the Manila Railroad Co., 
issued under authority of Act No. 3008 of the Philippine 
Legislature of February 28, 1922, held, 

(1) That the guaranty of the Philippine Government as 
indorsed on said bonds will be a valid and binding 
guaranty; 

(2) That said bonds will, when issued, be binding and valid 
obligations; 

(3) That the issue and pledge of $2,811,000 4 per cent bonds 
of the Manila Railroad Co. in the manner proposed will 
be valid and binding. 323. 

8. Same.—Said bonds are not entitled to exemption from taxes 
under the proivsions of section 1 of the act of Congress of 
February 6, 1905 (33 Stat. 689). 147. 

9. Same.—Status of Bonds.—The proposed issue of bonds by the 
Manila Railroad Co. to the amount of $1,500,000 has been 
duly authorized by the Philippine Jeyislature, and the 
Philippine Government is authorized to guarantee payment 
of both principal and interest thereof. 147. 
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PHILIPPINE ISLANDS—Continued. 

10. Same.—When said bonds are issued by the Manila Railroad 
Co., under authority of the Philippine Legislature, they will 
not have been issued under the auspices or authority of the 
Government of the United States, and hence there will be 
no implied responsibility on the part of the United States 
to protect the purchasers of the proposed bonds from loss. 
147. 

PORTLAND CATTLE LOAN CO. 
ADVANCES BY WAR FINANCE CORPORATION. See WAR FINANCE 
CORPORATION, 1, 


PORTO RICO. 

1. Legality of Bond Issue.—Irrigation Bonds.—The proposed issue 
by the Government of Porto Rico of $250,000 of irrigation 
bonds, being authorised by Joint Resolution No. 47 of the 
Legislature of Porto Rico, approved July 23, 1921, and not 
being in excess of the limit of indebtedness authorized by 
Congress, said bonds, when issued in the form and amount 
proposed, will be valid obligations of the people of Porto 
Rico. 280. 

2. Same.—Public Improvement Bonds.—The proposed issuance by 
the Government of Porto Rico of $1,000,000 of public im- 
provement bonds, being authorized by Act No. 62 of the 
Legislature of Porto Rico of July 16, 1921, and not being in 
excess of the limit of indebtedness authorized by Congress, 
the bonds, when issued in the form and in the amount pro- 
posed, will be valid and binding obligations of the people 
of Porto Rico. 558. 

3. Same.—Road and Bridge Construction.—The proposed bond issue 
in the sum of $1,000,000 by the Government of Porto Rico for 
the purpose of providing for continuing the construction of 
roads and bridges in Porto Rico, being authorized by Act 
No. 62 of the Legislature of Porto Rico of July 16, 1921, and 
not being in excess of the limit of indebtedness fixed by 
Congress, the bonds, when issued in the form and amount 
proposed, will be valid obligations of the people of Porto 
Rico. 260. 

DRAWBACK ON EXPORTATIONS From Porto Rico. See Customs 
Laws, 4. 
POSTAL LAWS. 

1. Importation of Dutiable Merchandise in the Sealed Mails.— The 
importation of dutiable merchandise in the sealed mails 
from foreign countries, which are parties to the Universal 
Postal Convention of Madrid, is forbidden by the articles of 
the Universal Postal Union now in force. 276. 

2. Same.—Such forbidden merchandise, when so imported, may be 
seized and proceeded against as authorized in the case of 
merchandise {imported contrary to law. 276. 
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POSTAL SAVINGS FUNDS. 

Accountability for Postal Savings Funds.— Where payment was 
erroneously made by a postal employee to the forger of 
postal savings certificates, no authority exists, either on the 
part of the Postmaster General or the Board of Trustees 
of the Postal Savings System, to relieve said postal em- 
ployee from accountability therefor. 526. 


POSTAL SAVINGS SYSTEM. See FINceR Paints, 1; Postan Sav- 
INGS FUNDS. 


POSTAL SERVICE. 
ADMINISTRATIVE EXAMINATION OF ACCOUNTS, ETC. See BUDGET 
ACT, 
IMPORTATION OF DUTIABLE MERCHANDISE IN SEALED MAIL. See 
PosTaL Laws, 1, 2. 
VALIDITY OF PATENTS FoR Maru REcepTactes. See Patents, 8. 


POSTMASTER GENERAL. 

AUTHORITY TO DiREcT EXAMINATION OF ACCOUNTS, ETC. See 
BupcetT ACT. 

AUTHORITY TO RELIEVE CLERK OF RESPONSIBILITY FOR ERRO- 
NEOUS PAYMENT OF POSTAL Funps. See Postan SAVINGS 
FUNDS. 

GOVERNMENT RATE FoR TELEGRAPH MESSAGES. See FEDERAL 
RESERVE BANKS. 

Mar RECEPTACLES, REGULATIONS. See PATENTS, 4, 


POWER-SITE LANDS, 
RECLASSIFIOATION. See PuBLio Lanps, 3-5. 


PRESIDENT. 

APPOINTMENT OF NAVAL Orricrers. See Navy, 6. 

AUTHORITY TO APPOINT ARCHITECT OF THE CAPITOL. See 
CaPiTot, 1. 

AUTHORITY TO CLOSE EXECUTIVE DEPARTMENTS WITHOUT PRO- 
CLAIMING A PUBLIC HoLmpay. See HoLipays. 

AUTHORITY TO MAKE RECESS APPOINTMENTS. See RECESS 
APPOINTMENTS, 1, 2. 

AUTHORITY TO REVOKE PowEer-SITE WITHDRAWALS. See PuB- 
Lic LANDS, 6. 

AUTHORITY TO SELI. OBLIGATIONS OF CARBIERS. Sce CARRIERS, 
Lye: 

Power TO RESTRICT HALIBUT FISHING IN THE PaciFic. See 
HALIBUT FISHERIES IN THE PACIFIC. 

RESERVATION OF PUBLIC LANDS FoR LIGHTHOUSE PURPOSES. 
See LIGHTHOUSE SERVICE, 2. 


PRICES. 
INCREASE, BY OvrERATORS. See COAL, 1. 


PROFIT TAX. See INCOME Tax, L 
86519° —24--voL 33——43 
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PROHIBITION ENFORCEMERT., 
User oF Nava. Forces. See Liquors, 4 


PUBLIC HEALTH SERVICE. 

The Public Health Service is not a part of the military forces 
of the United States within the meaning of the definition 
of the term “ military or naval forces of the United States” 
in section 1 of the revenue act of 1918 (40 Stat. 1058). and 
hence the personnel of the Public Health Service is not 
entitled to the exemption from taxation granted in section 
213 (b) (8) of said act. (40 Stat. 1066.) 56. 


PUBLIC LANDS. 

1, Lands Reserved for Lighthouse Purposes—Transfer.— Public 
lands which were reserved by the President for lighthouse 
purposes, but which are no longer needed for such purposes, 
may be transferred to other departments of the Government 
for new uses. 436. 

2. Same.—The provisions of the act of March 4, 1913 (37 Stat. 
1019), relating to the sale of land which can not be profit- 
ably used in the work of the Lighthouse Service, are inap- 
plicable to the transfer of reserved lands needed for other — 
governmental uses. 436. 

3. Reclassification of Power-Site Lands.—Lands erroneously class- 
ified as power-site lands under the act of June 9, 1916 (39 
Stat. 218, 219), revesting in the United States the unsold 
lands embraced in the former grant to the Oregon & Cali- 
fornia Railroud Co., may be reclassified as timberlands or — 
agricultural lands by the Secretary of the Interior. 34. 

4. Same.—The President has authority to restore to the public 
domain free from power reservation such reclassified lands 
if withdrawn as power-site reserves by Executive order 
under the act of June 25, 1910 (36 Stat. 847), in pursuance 
of the act of June 9, 1916, supra. 34. . 

5. Same.—The inclusion of lands in a proposed project under the 
provisions of the Federal water power act of June 10, 1920 
(41 Stat. 1063, 1075), or the reservation or classification of 
lands a8 power sites, does not operate to prevent the patent- 
ing of such lands without power reservation, if it shall be 
found by the proper administrative officials that they are 
without power value and have been mistakenly included in 
® power project or erroneously reserved or Classified ag 
power sites. 34. 

6. Same.— While the Land Department hag the power to correct 
mistakes in the classification of public lands, the power to 
revoke powersite withdrawals is vested in the President. 34. 

RESERVED FOR LIGHTHOUSE PURPOSES. Sce LIGHTHOUSE SERV- 
IcE, 3. 


“PUBLIC MONEYS.” See INTERSTATE CoMMERCE COMMISSION, 
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PUBLIC PRINTER. 
AUTHORITY TO REQUIRE OVERTIME OF EMPLOYEES. See EIGHT- 
HovuR Law, 2. 


PUBLICATION. 
SUPPLEMENTS TO COMMERCE Reports. See COMMERCE REPORTS. 


QUARANTINE STATION, OAHU, HAWAII. See Hawan. 


RADIO-STATION, SAYVILLE, N. ¥. See ATLANTIC COMMUNICATION 
Co., 1. | 


RAILEOADS. 
EXCEss OPERATING INCOME. Sce INTERSTATE COMMERCE COM- 
MISSION, 1. 
GENERAL CONTINGENT FuND, See INTERSTATE COMMERCE CoM- 
MISSION, 2, 8. 
OBLIGATIONS ACQUIRED DURING FEDERAL CONTROL, AUTHORITY 
To SELL. See CARRIERS, 2. 

RELEASE OF COLLATERAL SECURITIES COVERING LOANS. See 
SECURITIES. 
SALE BY PRESIDENT, OF OBLIGATIONS OF CARRIERS. Se€e CaAR- 

BIERS, 1, 2. 


REAL PROPERTY. 
ABMY STORAGE PrRoperTy. Sce LEASES, 1, 
AUTHORITY OF MAyoR OF ST. LOUIS To SIGN LEASE. Sce 
LEASES, 3. 


RECESS APPOINTMENTS. 

1. Executive Power.—The President is authorized during the 
present adjournment of Congress, extending from August 24 
to September 21, 1921, to make recess appointments. 20. 

2. Same.— While the duration of an adjournment which will con- 
stitute a recess of the Senate can not be accurately defined, 
the President is vested with a large, although not unlimited, 
discretion to determine when there is a real and genuine 
recess Making it impossible for him to receive the advice 
and consent of the Senate. 20. 


REDEMPTION. See Bonps, 2, 3, 15, 17, 22. 
RELEASE. Sce Bonps, 20. 


RENT COMMISSIONERS, DISTRICT OF COLUMBIA. Sce District 
OF COLUMBIA, 2. 


RENTS ACT, DISTRICT OF COLUMBIA. Sce Districr or Co_um- 
BIA, 2. 


REPAIRS. 
AMERICAN VESSELS IN FOREIGN PorTS. See VESSELS, 12-1}. 


REPUBLIC IRON & STEEL CO. Sce MERGERs, 4. 
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RETIREMENT. 
ENLISTED MEN, ARMY. See Anary, 1, 2. 
NAVAL OFFICERS, TEMPORARY. See NAvy, 7. 
NAVAL OFFICERS, RESTORATION TO ACTIVE J.ists. See Navy, 8. 


RETIREMENT ACT. See Civ SERVICE, 8, 4. 


REVENUE LAWS. 
1916, 1917. See INcomeE Tax, 4. 
1918. ‘See CuH1tp LaBor Tax Law; INCOME Tax, 4. 
USE oF NAVAL FORCES TO ENForRCE NATIONAL PROHIBITION ACT. 
See Liquors, 6. 


RIPARIAN RIGHTS. 
BATTURE AND SUBMERGED LANDS, NEw ORLEANS. See LIGHT- 
HOUSE SERVICE, 1, 2. 


ROAD AID ACT. 
KENTUCKY Roap ProJects. Sce Roaps, 1, 


ROADS. 

1. Kentucky Road Projects Connected by Toll Ferry.—Under the 
Federal aid read act of July 11, 1916 (39 Stat. 355), Federal 
aid may lawfully be given to the two Kentucky road projects 
herein described, notwithstanding the fact that these roads 
will be connected by a toll ferry across the Tennessee 
River. 42. 

2. Osage County, Okla.—Tax on Oil and Gas Royalties for Road 
Construction.—The proviso to section 5 of the act of March 
3, 1921 (40 Stat. 1251), which directs the Secretary of the 
Interior to pay to Osage County, Okla., for road construc- 
tion and maintenance, a sum equal to 1 per cent of the 
amount received by the Osage Tribe of Indians as royalties 
from oi] and gas production, is valid and constitutional. 60. 

JURISDICTION OF UNITED STATES OVER ROADS ENTERING WEST 
POINT. See JURISDICTION. 


ROYALTIES. 
OIL AND GaAs, OSAGE INDIANS, TAXATION. See Roaps, 2. 


SACRAMENTAL WINES. 
SALE AND DISTRIBUTION. Sce Liquors, 7, 8. 


SAILORS. 
DESERTION, STATUTE OF LIMITATIONS. See Navy, 1-3. 


ST. LOUIS. 
AUTHORITY OF MAYOR TO SIGN HOSPITAL LEASE. See LEASEs, 3. 


ST. MARYS RIVER. 
ANCHORAGE AND MOVEMENT OF VESSELS. See VESSELS, 11. 


SALES. 
ARMY STORAGE Property. See LEASES, 1. 
AUTOMOBILE, RESTORATION OF PROCEEDS OF SALE. See Cus- 
toms Laws, 8 
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SALES—Continued. . 
LANDS. See ATLANTIC COMMUNICATION Co., 1. 
NITRATE. See CONTRACTS, 9. 
OBLIGATIONS OF CARRIERS. See CARRIERS, 1, 2. 
Russian LOCOMOTIVES. See ATTORNEY GENERAL, 2. 
SACRAMENTAL WINES. See Liquors, 7, 8. 
TAXABLE GAIN OB DEDUCTIBLE Loss. See INcomME Tax, 4. 


SEAMEN’S ACT. 
CLEARANCE OF VESSELS. See VESSELS, 4, 


SECURITIES. ; 

Release of Collateral Securities Covering Loan to Gulf, Mobile 
& Northern Railroad Co.—After a loan has been made by 
the United States, under section 210 of the transportation 
act, 1920, as amended, to a carrier in accordance with the 
certificate of the Interstate Commerce Comunisson, the Sec- 
retary of the Treasury has, without exacting payment of 
any part of the principal, the power to release a portion 
of the security upon a finding by the commission that the 
release is warranted and upon the issuance of a formal 
certificate under its seal authorizing the same. 539. 

SALE OF OBLIGATIONS OF CARRIERS BY PRESIDENT. See Capr- 
RIERS, 1, 2. 


SEIZURE. 
AUTOMOBILE BY CusToms OFFICERS. See Customs Laws, 8. 
DUTIABLE MERCHANDISE IN SEALED MAILs. See Postar Laws, 2. 
LIQUOR ON VESSELS, BY CUSTOMS OFFICERS. See Liquors, 2. 


SENATE. 
EXECUTIVE Powrrn TO MAKE APPOINTMENTS DURING RECESS. 
See REcE8s APPOINTMENTS, 1, 2. 


SENATOR. 
APPOINTMENT AS FEDERAL JUDGE. See JUDGES. 
SrocK INTEREST IN CATTLE COMPANY. See WAR FINANCE 
COBPORATION, 1. 


SHERMAN ANTITRUST ACT. 
MERGER OF CERTAIN STEEL COMPANIES. See MERGERS, 4, 


SHIPPING. 
COASTWISE TRADE. See VESSELS, 5. 


SHIPPING ACT, 1916. 
WITHDBAWAL Provision. See SHIPPING CONFERENCE, 1, 2. 


SHIPPING BOARD. 
AWARD FoR Pumps. See PATENTS, 5. 
DISPOSITION OF VESSELS. See VESSELS, 6, 7, 9. 
RIGHT TO WITHDRAW FROM CONFERENCE. See SHIPPING CON- 
FERENCE, 1. 
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SHIPPING CONFERENCE. : 

. 1. Withdrawal from Shipping Conference or Agreement.—Where 
the United States Shipping Board as a party to a conference 
or agreement relating to shipping matters, which conference 
or agreement provides that a party thereto may withdraw 
therefrom upon giving notice as specified therein, and said 
conference or agreement is approved by said Shipping Board 
under the provisions of section 15 of the shipping act of 
September 7, 1916, the parties to such conference or agree- 
ment may withdraw therefrom in accordance with the pro- 
visions thereof. 143. 

'@, Same.—Such withdrawal provision inserted in such contract or 
agreement would not be in violation of said shipping act, 
and when the same is approved by the Shipping Board no 
further action on the part of said board is necessary to 
make it effective or to procure for the parties thereto the 
rights which it provides, 143. 


SHRINE PARADE. See Horipays. 
SMITH-ASBURY PATENT. See Patents, 3. 


SOLDIERS. 
FRAUDULENT ENLISTMENT IN COMPUTING SERVICE REQUIRED 
FOR RETIREMENT. See ARMY, 1, 2. 


SOUTHERN PACIFIC CO. 
OVERTIME Pay Fos CusTOMS INSPECTORS. See CUSTOMS 
SERVICE, 2. 


STANSFIELD CO., R. N. See Wak FINANCE CorRpPoRATION, 1, 2, 


STATUTE OF LIMITATIONS. 
DESERTION FROM Navy. See Navy, 1-3. 


STEAMBOAT INSPECTION LAWS. See VESSELS, 10, 


STEEL COMPANIES. 
LEGALITY OF MERGER. See MERGERS, 4. 


STORAGE PROPERTY. 
LEASES OF ABMY PROPERTY. See LEASEs, 1. 


STUDENTS. 
CHINESE. See CHINESE EXCLUSION LAWS. 


SUCIA ISLANDS LIGHTHOUSE RESERVATIONS, WASH. See 
LIGHTHOUSE SERVICE, 1. 


SUPPLIES. 
Bips ON GOVERNMENT Contracts. See Cotton Duck, 2, 


SURETY. 
RELEASE OF SuURETIES. See BONDS, 12. 
RESPONSIBILITY FOR ACTS OF PRINCIPAL’S DEPUTY. See Bonps, 
14, 
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SUSPENSION OF ATTORNEYS, ETC. See Treasury DEPARTMENT, 
2, 3. 
TARIFF ACT, 1922. 
Sec. 318. See Customs Laws, 2, 4. 
Sec. 466. See Customs Laws, 5, 6. 
Sec. 1480. See Customs Laws, 1. 


TASKER PATENT. See Patents, 3. 


TAXATION. 
CHILp LABor Tax Law. See CH1Lp LaBor Tax Law. 
EXEMPTIONS. See Bonps, 1; INcoME Tax, 1; PHILIPPINE 
ISLANDS, 8; PUBLIC HEALTH SERVICE; TREASURY CERTIFI- 
CATES OF INDEBTEDNESS, 1. 
Excess ProFits TAx. See Contracts, 5. 
ROYALTIES ON OIL AND GAS PRODUCTION. Sce Roaps, 2. 


TAYLOR FIELD, MONTGOMERY, ALA. See Bonps, 12. 


TELEGRAPH. ’ 
RaTE FOR MESSAGES, FEDERAL RESERVE BANKS. See FEDERAL 
RESERVE BANKS. 
TOLL BRIDGES. 
INTERNATIONAL LANDING STATIONS FOR ALIENS. See INTER- 
NATIONAL TOLL BRIDGES. 


TONNAGE DUTIES. See VEsseE rs, 16. 
TORPEDO BOAT DESTROYERS. See Contracts, 5. 


TOWBOATS. 
TERMINATION OF LEASE. See LEASES, 2. 
TRADING WITH THE ENEMY ACT. See ALieEN PRoverty Custo- 
DIAN, 3. 
TRANSPORTATION. 
AUDIT AND PAYMENT OF ACCOUNTS. See GENERAL ACCOUNTING 
OFFICE, 2, 3. 
CIVILIAN EMPLOYEES, NAVY DEPARTMENT. See Navy, 11. 
CoAL, BY FOREIGN CoRPORATIONS. See INCOME Tax, 2, 
EXPENSES OF OFFICERS’ DEPENDENTS. See Navy, 8. 
TRANSPORTATION ACT, 1920. See Carriers, 1, 2; SECURITIES. 


TREASURY CERTIFICATES OF INDEBTEDNESS. 

1. Exemptions Prescribed.—The Secretary of the Treasury is 
authorized to issue Treasury certificates of indebtedness, 
having only the exemptions specifically prescribed for notes 
under the provisions of section 18 (a) (4) of the act of 
March 3, 1919 (40 Stat. 1309). 498. 

2. Same.—Found and Presented for Payment.—The present case, 
wherein certain Treasury certificates of indebtedness were 
found and presented by the finder for payment to the 
Federal Reserve National Bank of Chicago, is indistin- 
guishable from that dealt with in the opinion of December 
8, 1918 (32 Op. 80), and hence the present case should be 
governed in accordance with that opinion. 59, 
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TREASURY DEPARTMENT. 

1. Agents or Attorneys Representing Claimants before Depart- 
ment.—Recognition and Disbarment.—The Secretary of the 
Treasury is not required to give notice and grant hearings 
where objection has been made to the recognition of a 
person as an agent or attorney for a claimant before the 
Treasury Department. 17. 

2. Same.—Whether the courts have the right to review decisions 
of the Secretary of the Treasury upon the recognition, or 
upon the suspension or disbarment, of agents or attorneys 
representing claimants before the Treasury Department 1s 
a judicial question and hence the Attorney General declines 
to express an opinion thereon. 17. 

3. Same.—Notice and hearing being necessary in the case of sus- 
pension or disbarment of an agent or attorney representing 
claimants before the Treasury Department, the notice must 
be sufficient in character to give the agent or attorney a 
fair chance to present his side of the matter and the hearing 
must be a fair hearing, with the proofs offered in some open, 
clear form. 17. 

FEDERAL RESERVE BANK AS AGENT OF TREASUBY DEPARTMENT. 
See FEDERAL RESERVE BANKS. 

PAYMENTS TO OWNER NAMED, WAB SAVINGS CERTIFICATES. See 
Was SAVINGS CERTIFICATES, 1. 

PROTECTION IN REDEEMING OR EXCHANGING REGISTERED BONDS. 
See Bonpns, 3. 

TRANSFER OF LIGHTHOUSE RESERVATIONS FROM COMMERCE DE- 
PARTMENT. See LIGHTHOUSE SERVICE, 1. 

TRANSFER OF REGISTERED BONDS ON BASIS OF COURT PROCEED- 
Inas. See Bonps, 7, 8, 11. 


TREASURY NOTES. See Bonps, 22. 


TREASURY, SECRETARY OF. 

AUTHORITY TO ISSUE DUPLICATE LIBERTY LOAN Bonps. See 
BonDs, 4, 5. 

AUTHORITY TO ISSUE TAX-EXEMPT TREASURY CERTIFICATES. 
See TREASUBY CERTIFICATES OF INDEBTEDNESS, 1. 

AUTHORITY TO REFUND DUTIES IN CERTAIN CASES. See VEs- 
SELS, 14. 

AUTHOBITY TO RELEASE COLLATERAL SECURITIES. See SECURI- 
TIES, 1. 

DESIGNATION OF GOVERNMENT DEPOSITARIES, See INTERSTATE 
COMMERCE COMMISSION, 2, 

EFFECT OF JUDGMENT OR DECREE OF CoURT DIRECTING PAYMENT 
OF WAR SAVINGS CERTIFICATE TO PERSON NOT THE OWNER. 

See WaB SAVINGS CERTIFICATES, 2. 

LEASE OF ST. Louis Hospitat. See LEASES, 4. 

LOANS TO CARRIERS, RELEASE OF COLLATERAL SECURITIES. See 
SECURITIES. 
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TREASURY, SECRETARY OF—Continued. 
PAYMENT OF WAR SAVINGS CERTIFICATES RESTRICTED TO NAMED 
Owner. See War SAVINGS CERTIFICATES, 1. 
REGULATIONS, OVERTIME Pay or Customs INSPECTORS. See 
CusToMS SERVICE, 1. 
RIGHT OF CouRTs TO REVIEW DECISION OF, IN CERTAIN CASES. 
Sce TREASURY DEPARTMENT, 2. 


TREATY. 
CANADA AND UNITED STATES, HALIBUT FISHING. See HALispuT 
FISHERIES IN THE PACIFIC. 


TROOPS. 
LAND GRANT DepuctTion. See Navy, 11. 


UNION HOME BUILDERS. See District or Cotumsra, 6 
UNITED STATES. 
CONDEMNATION OF [LAND FOB ENLARGEMENT OF CAPITOL 
GROUNDS. See CaPiToL, 2-4. 
Ravio STATIONS BOUGHT FROM ATLANTIC COMMUNICATION Co. 
See ATLANTIC COMMUNICATION Co., 1, 2. 
UNITED STATES BONDS. 
REGISTERED, ASSIGNMENT OB EXCHANGE BY ADMINISTRATOR. 
See Bonps, 2. 
REGISTERED IN NAME OF INFANT OR HIS GUARDIAN. See 
Bonps, 17, 19-21. 
UNITED STATES COTTON STANDARDS ACT. See Corton StTAnp- 
ARDs ACT. 
UNITED STATES COURT FOR CHINA. 
JUBISDICTION OVER ADOPTION, ETC. See ATTORNEY GENERAL, 
4, 5. 
UNITED STATES SHIPPING BOARD. See Patents, 5; SHIPPING 
CONFERENCE, 1; VESSELS, 6, 7. 
UNITED STATES SHIPPING BOARD EMERGENCY FLEET COR- 
PORATION. See PATENTS, 4; VESSELS, 9. 


UNITED STATES VETERANS’ BUREAU. See Camp Lewis MILtI- 
TABY RESERVATION, 1, 2; Contracts, 10, 13. 


UNIVERSAL POSTAL UNION. 
DUTIABLE MERCHANDISE IN SEALED MAIts. See Postat Laws, 
1, 2 
UNLIQUIDATED DAMAGES. See CLaIMs AGAINST THE UNITED 
STATES, 5. 


VESSELS. 

1, Application of Eighteenth Amendment.—American ships wher- 
ever they may be are included in the terms of the eight- 
eenth amendment to the Constitution, and hence the manu- 
facture, transportation, or sale of intoxcating liquors for 
beveruge purposes is prohibited thereon. 3835. 
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2. Same.—The eighteenth amendment and the national prohibi- 
tion act prohibit us unlawful the possession and transpor- 
tation of beverage liquors on board foreign vessel while in 
territorial waters of the United States, whether such liquors 
are sealed or open. 335. 

3. Same.—National Prohibition Act.—The seizure of liquors on 
board the “Patricia,” an American-owned vessel, by the 
customs officers at Miami, Fla., was lawful and such liquors 
are not subject to return to the owner of the vessel. 352. 

4. Clearance.—Crew Shortage.—By section 13 of the seamen’s act 
of March 4, 1915 (38 Stat. 1169), it is provided that clear- 
ance shall not be given to any vessel unless 65 per cent of 
her deck crew shall be of a rating not less than able seamen 
but, under section 1 of said act, if part of the deck crew 

has been lost by desertion or casualty and no men equal in 
rank to those lost are obtainable, the obligations of said 
section 18 do not apply and the vessel, notwithstanding a 
shortage in her percentage of able seamen, may depart from 
port. 367. 

5. Coastwise Trade.—The steamship “China” can not engage in 
the carriage of passengers coastwise except as she may be 
authorized by permit from the Shipping Board to carry 
them between Hawaii and the Pacific coast up to February 
1, 1922. 1. 

6. Disposition of Shipping Board Vessels.—The power does xot 
exist to carry out the plan, herein described, which is sug- 
gested by the policy committee of the United States Ship- 
ping Board, for the disposition of vessels of the merchant 
marine under the provisions of the merchant marine act 
of June 5, 1920 (41 Stat. 988). 570. : 

7. Same.—The proposed plan, inter alia, contemplates the transfer 
of title to Government vessels to corporations to be chartered 
under State laws in exchange for the issuance to the Gov- 
ernment of such part of the authorized capital stock of 
each corporation as shall equal the appraised value of the 
vessels. 570. 

&. Same.—The merchant marine act authorizes a sale of Govern- 
ment vessels, but it does not authorize an exchange of title 
thereto in consideration of stock in a corporation. 570. 

9. Same.—Congress did not intend that the power and authority 
vested in the Shipping Board should be exercised by any 
one outside of the board itself or the Emergency Fleet Cor- 
poration. 9570. 

10. Federal Inspection Laws Applied to State-Owned Vessels.— 
Public vessels of the State of New York used upon navigable 
waters, as defined in section 4400 of the Revised Statutes, 
are subject to the steamboat-inspection laws of the United 
States. 500. 
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11. Movement of Vessels in St. Marys River.—Jurisdiction over 
the movement and anchorage of vessels in the St. Marys 
River is vested in the Secretary of Commerce. 203. 

12. Repairs for American Vessels.—Duty.—The expenses of repairs 
made in a foreign country upon American vessels, which are 
dutiable under section 3114 of the Revised Statutes, as 
amended by section 466 of the tariff act of 1922 (42 Stat. 
957), include only expenditures made for foreign materials 
or for foreign labor employed in making repairs. 432. 

13. Same.—The Attorney General approves the modification of 
Treasury Decision 39840, dated November 25, 1922, s0 as to 
exclude from the “expenses of repairs made in a foreign 
country” (1) the cost of materialg of American manufac- 
ture taken from the ship’s stores and utilized in repair 
work, and (2) any additional compensation paid to the 
regular crew of a vessel for repair work. 432. 

14, Same.—Section 3115 of the Revised Statutes, as amended by 
section 466 of the tariff act of 1922, authorizes the Secretary 
of the Treasury to remit or refund duties assessed under 
section 3114 of the Revised Statutes where stress of weather 
or other casualty necessitated repairs to enable the vessel 
to reach her port of destination. 432. 

15. Same.—The words “ port of destination,” as used in section 
3115 of the Revised Statutes, mean the vessel’s American 
port of destination. 432. 

16. Tonnage Duties.—Effective Provisions of Section 4219, Revised 
Statutes—Aside from the repeal effected as to certain 
classes of vessels by the Act of March 4, 1915 (388 Stat. 
1193), as specified in said Act, the only provision of section 
4219 of the Revised Statutes which has been repealed is the 
80-cent tax on tonnage imposed in the last paragraph of 
that section. 174. 

CONSTRUCTION OF TORPEDO Boat DESTROYERS. See Con- 
TRACTS, 0. 

OVERTIME PAY FOR CUSTOMS INSPECTORS, NEW ORLEANS, See 
CusToMs SERVICE, 2. 


VETERANS’ BUREAU. 
Hospitart CONSTRUCTION. See Contracts, 10-18. 
Use oF LAND FOR ERECTION, ETC., OF HOSPITAL. See Camp 
LEW1s MILITARY RESERVATION, 1, 2. 


VETERINARY INSPECTORS. 
Animal Industry Bureau.—State Statute Requiring Registra- 
tion and Payment of Fees.—The veterinary inspectors of the 
Bureau of Animal Industry of the Department of Agricul- 
ture while engaged in the performance of their official duties 
as veterinarians in the State of Pennsylvania are not 
amenable to the provisons of the statute of Pennsylvania 
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VETERINARY INSPECTORS—Continued. 
of May 5, 1915, requiring the registration and payment of 
fees as a prerequisite to engaging in veterinary work in 
that State. 447. 


VICTORY NOTES. See Bonps, 11, 22. 


VIRGINIA. 
CESSION BY UNITED STATES OF SOVEREIGNTY OVEB BATTERY 
Cove. See BATrery COVE, VA. 


WAR DEPARTMENT. 

APPLICATION OF RETIREMENT ACT. See Civit Segvice, 8. 

PERMIT TO USE PORTION OF MILITARY RESERVATION FOR Hos- 
PITAL, See Camp LEWIS MILITARY RESERVATION, 2. 

REGULATIONS CLOSING GATES WEST POINT MILITARY RESERVA- 
TION. See JURISDICTION, 

TRANSFER OF LIGHTHOUSE RESERVATIONS FROM COMMERCE 
DEPARTMENT. See LIGHTHOUSE SERVICE, 1. 


WAR FINANCE CORPORATION. 

1. Advances for Raising and Marketing Livestock.—Under the 
circumstances herein stated, a loan may be made by the 
War Finance Corporation to the Portland Cattle Loan Co. 
and the Columbia Basin Wool Warehouse Co., cattle finan- 
ing companies, upon their promissory notes, secured by u 
note of the R. N. Stansfield Co., an incorporated cattle 
company, notwithstanding the fact that a Member of 
Congress has a stock interest in the latter company. 44. 

2. Same.—Whatever interest the R. N. Stanstield Co. may have in 
these contracts is an interest for the general benefit of such 
company, and hence neither section 114 nor section 115 of 
the Criminal Code of the United States has any application 
to the case here presented. 44. 


WAR SAVINGS CERTIFICATES, 

1. Payment to Owner.—Since the Secretary of the Treasury, act- 
ing within his statutory authority, has restricted payment 
of war-savings certificates to the owner named thereon, only 
the owner named in such certificates or his personal rep- 
resentative can be recognized by the Treasury Department 
in making payment of said certficates. 442. 

9. Same.—Effect of Judgment on Owner’s Title —The judgment or 
decree of any court directing payment of a war-savings 
certificate to any person other than the owner thereof is a 
nullity in so far as it attempts to direct the Secretary of 
the Treasury; such judgment or decree does not divest the 
owner of the War-savings certificate of his property therein 
and does not effectually transfer his ownership in said cer- 
tificate. 442. 
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WAR, SECRETARY OF. 

ADMINISTRATIVE EXAMINATION OF DISBUESING OFFICERS’ AC- 
counTs. See GENERAL ACCOUNTING OFFICE, 8. 

APPROVAL OF PrLawgs FOR Bkipce CONSTRUCTION. See FLORIDA 
East Coast CANAL, 1. 

AUTHORITY TO APPOINT COMMISSION FOR ADJUSTMENT OF 
CLAIMS UNDER BOLLING AGREEMENT. See CLAIMS AGAINST 
UNITED STATEs, 8. 

AUTHORITY TO LEASE ARMY STOBAGE Property. See Leases, 1. 

AUTHORITY TO PASS UPON APPLICATION TO BUILD BRIDGE OVER 
Canat. AT Hortywoop, Fia. See FLoripa East Coast 
Cana, 1. 

AUTHORITY To Pay CLAIMS NOT CONNECTED WITH PROTECTION 
OF SEIZED PRorerty. NSce Contracts, 8. 

AUTHORITY TO RELEASE SURETIES ON Bonps. See Bonps, 12. 

AUTHORITY TO RESCIND CERTAIN CONTRACTS. See CONTRACTS, 
6, 7. 

CERTIFICATION OF EMPLOYEES FoR Bonus. Sce Crviu SEgvice, 2. 

DaMaGes FoR BREACH OF ConTRactT. See ATTORNEY GENERAL, 2, 

PAYMENT OF TRANSPORTATION OBLIGATIONS. See GENERAL 
ACCOUNTING OFFICE, 2. 

Pownn To ReEtEer Bips FOR NITRATE. See Contracts, 9. 

POWER UNDER CONTRACT WITH ALABAMA POWER Co. See 
CONTRACTS, 2. 

RIGHT TO TERMINATE LEASE OF GOVERNMENT BARGES AND Tow- 
BOATS. See J.EASES, 2. 


WARRIOR EXTENSION AND SUBSTATION. See Contracts, 4. 


WASHINGTON, GEORGE. 
SITE Fok MEMORIAL Buttpinge. Sce District oF CoLtumsia, 4. 


WASHINGTON (STATE). 
LIGHTHOUSE RESERVATIONS. Sce LIGHTHOUSE SERVICE, L 


WATER POWER ACT. 

1. Federal Power Commission.—Insertion in License of Conditions 
Not in Preliminary Permit.—Under the Federal water 
power act, if a preliminary permit is first issued and such 
permit is to be followed by license, the Federal Power 
Commission is authorized to insert in the license conditions 
which were not expressed directly or indirectly in the pre- 
liminary permit. 262. 

2. Same.—If a preliminary permittee has complied with all pro- 
visions. directly or indirectly expressed in his permit, which 
are conditions precedent to issuance of license, and if he 
also is willing to accept a license containing all the pro- 
visions, directly or indirectly expressed in his permit, which 
are to be conditions of such license when issued, the Federal 
Power Commission has authority to refuse to issue a license 
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WATEE POWEE ACT—Continued. 
or may make its approval conditioned upon acceptance of 
other or additional provisions. 262. 

3. Power Sites —Patenting of Lands.—The inclusion of lands in a 
proposed project under the provisions of the Federal water 
power act of June 10, 1920 (41 Stat. 1063, 1075), or the 
reservation or classification of lands as power sites, does not 
operate to prevent the patenting of such lands without 
power reservation, if it shall be found by the proper admin- 
istrative officials that they are without power value anil 
have been mistakenly included in a power project or erro- 
neously reserved or classified as power sites. 34. 


WATER-POWER PROJECT. 
EFFECT OF INCLUSION OF LANDS IN ProJEcT. See PUBLIC 
LANDS, 5. 


WEST POINT-HIGHLAND FALLS ROAD. 
UNITED STATES JURISDICTION. See JURISDICTION. 


WILLIPA BAY LIGHTHOUSE RESERVATION , WASH. Sce LIGHT- 
HOUSE SERVICE, 1. 


WIND BIVER RESERVATION, WYO. . 
IRRIGATION CONSTRUCTION CHARGES. See INDIAN LANDS. 


WINES, SACRAMENTAL. See Liquors, 7, 8. 


WOMEN. 
Hours or SEkvice. See ElcHtT-Hovug Law, 1. 


WORDS AND PHRASES. 

1. “Emergency.”’—The term “emergency” includes any event 
or occasional combination of circumstances which culls for 
immediate action or remedy, and when the emergency 
passes the privilege ceases. 360. 

“Military or naval forces of the United States.’—The Public 
Health Service is not a part of the military forces of the 
United States within the meaning of the definition of the 
term “military or naval forces of the United States” in 
section 1 of the revenue act of 1918 (40 Stat. 1058), and 
hence the personnel of the Public Health Service is not 
entitled to the exemption from taxation granted in section 
213(b) (8) of said act. (40 Stat. 1066.) 56. 

3. ‘Occupational diseases.” See Personal injury, supra, 

4. “ Personal injury.”—The term “ personal injury,” appearing in 
the Federal employees’ compensation act of 1916, includes 
injuries arising from occupational diseases. 476. 

5. “Port of destination.”—The words “ port of destination,” as 
used in section 3115 of the Revised Statutes, mean the 
vessel's American purt of destination. 432, 
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WORDS AND PHRASES—Continued. 

6. “ Public moneys.”—-Moneys paid to and received by the Inter- 
state Commerce Commission 4s excess railway operating 
income, under the provisions of section 15(a) of the inter- 
state commerce act (41 Stat. 488), are not “public 
moneys” in the sense that they should be covered into the 
Treasury of the United States. 316. 

7. “Troops of the United States.’—Civilian employees of the 
Navy, who are paid from the naval appropriation act, are 
not “troops of the Unite! States”? within the meaning of 
the land-grant acts. 40. 

8. ‘Two years after the conclusion of the existing war.’—By 
joint resolution of March 3, 1921 (41 Stat. 1359), the period 
of “two years after the conclusion of the existing war” 
will end March 8, 1923. 131. 
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